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GIFT  TO  UNBORN  PERSONS— TAGORB  CASE. 

The  Tagore  case  decides  that  a  gift  to  an  unborn  person 
or  to  a  person  not  in  existence  is  invalid.  So  far  as  we  are 
aware,  the  question  has  not  been  considered  whether  this  principle 
is  one  of  universal  application,  t.  e.,  applicable  to  all  the  schools 
of  Hindu  Law.  It  has  been  assumed  both  by  judges  and  lawyers 
that  the  doctrine  above  referred  to  and  laid  down  in  this  case 
is  one  of  universal  application.  But  a  very  slight  scrutiny  of  the 
judgment  of  their  Lordships  will  show  that  this  view  is  based  on 
misapprehension.  The  Privy  Council  judgment  in  the  Tagore 
case  expressly  confined  its  application  to  the  Dayabhaga  school 
of  law  :  '*  The  questions  presented  by  this  case  must  be  dealt  with 
and  decided  according  to  the  Hindu  Law  prevailing  in  Bengal 
to  which  alone  the  property  in  question  is  subject. ^'^  Then  again, 
*'It  has  long  been  recognized  as  law  in  Bengal  that  the  legal 
power  of  transfer  is  the  same  as  to  all  property,  whether  ancestral 
or  self-acquired.  It  applies  to  all  persons  in  existence  and  capable 
of  taking  from  the  donor  at  the  time  when  the  gift  is  to  take 
effect,  so  as  to  fall  within  the  principle  expressed  in  the  Dayabhaga, 
Chapter IV,  S.  21,  by  the  phrase  'relinquishment  in  favor  of  the 
donee  who  is  a  sentient  person.' "  So  far  it  is  clear  that  the  Privy 
Council  were  referring  only  to  the  law  as  applicable  to  the  Bengal 
school.  Then  after  referring  to  the  case  of  adopted  son,  the  Privy 
council  say  :  **  Apart  from  this  exceptional  case  which  serves  to 
prove  the  rule,  the  law  is  plain  that  the  donee  must  be  a  person 
in  existence  capable  of  taking  at  the  time  when  the  gift  takes 
eifect.^'  Construing  the  above  passage  in  the  light  of  the  previous 
passages,  we  must  take  it  that  '"  the  law*'  here  referred  to  is  the 
law  as  applied  in  the  IJayabbaga  school  although  when  referring 
to  the  case  of  adopted  son  the  Judicial  Committee  may  be  referring 
to  the  general  Hindu  Law.  Then  the  Privy  Council  wind  up  by 
saying :  "  Their  Lordships,  for  the  reasons  already  stated,  are  of 
opinion  that  a  person  capable  of  taking  under  a  will  must  be  such 

1.   L.  R^Sapp.  I.  A.  47 :  S.  C.  0  B.  L.  B.  877  (398,  9Mju  ^ 
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a  person  as  could  take  a  gift  inter  vivos  and,  therefore^  must 
eitber  in  fact  or  in  contemplation  of  law  be  in  existence  at  the 
death  of  the  testator.  Their  Lordships  adopting  and  acting  upon 
the  clear  general  principle  of  Hindu  Law  that  a  donee  must  be 
in  existence  desire  not  to  express  any  opinion  as  to  certain  excep- 
tional cases  of  provisions  by  way  of  contract  or  of  conditional  gift 
on  marriage  or  other  family  provision  for  which  authority  may 
be  found  in  the  Hindu  Law  or  usage/'  But  for  the  cases  decided 
upon  the  assumption  that  the  Tagore  case  was  applicable  to  all 
schools  of  Hindu  Law  one  would  have  thought  that  it  was  not 
even  an  arguable  point  that  the  decision  in  that  case  with  reference 
to  the  matter  in  Hand  was  applicable  to  other  schools  of  Hindu  Law. 
The  reference  to  the  Dayabhaga, Chapter  IV,  S.  21,  the  fact  that  the 
case  was  one  arising  under  the  Dayabhaga  and  the  fact  that  the 
Judicial  Committee  begin  the  judgment  by  stating  that  the  case 
was  one  arising  under  the  Dayabhaga  Law  would  shew  that  the 
decision  in  the  Tagore  case  was  no  authority  if  the  point  should 
arise  in  the  other  schools  of  law. 

There  are  very  strong  reasons  for  holding  why  the  doctrine  laid 
down  in  the  Tagore  case  with  reference  to  a  gift  to  an  unborn  person 
cannot  be  applied  to  the  Mitakshara.  The  doctrine  of  a  right  by 
birth  inherent  in  the  joint  family  system  of  the  Mitakshara  is  incon- 
sistent with  the  doctrine  that  no  interests  could  be  acquired  by  per- 
sons who  may  be  born  subsequently  to  the  acquisition  of  property. 
Property  may  be  given  by  a  person  to  another  so  that  the  latter 
may  hold  it  as  ancestral  and  not  as  self -acquired.  Whon  property 
is  so  held  sons  get  an  interest  in  the  same  the  moment  they  are 
born.  In  Nagalingam  Pillai  v.  Bamachandra  Tevar^  it  was  held 
by  the  Madras  High  Court  that  a  father  may  so  bequeath  his 
self -acquired  property  to  his  son  as  to  make  it  ancestral  in  the  son's 
hands.  In  Tribhovandas  v.  Yorke  Smith^  self -acquired  property 
was  made  ancestral  by  agreement.  No  doubt  there  is  a  dictum 
of  the  Bombay  High  Court  in  a  recent  caso^  ag.iinst  this  view. 
It  was  there  observed*  :  "  Tf  an  unexpressed  intention  could  be 
presumed  it  would,  we  think,  be  more  reasonable  to  suppose  that 

1.  (1901)  I.  L.  B.,  24  M.  429.    See  also  Mudden  Oopal  v.  Ram  Buksh,  6  W.  B. 
C.  B.71. 

2.  (1896)  X  L.  B.,  20  B.  816. 

8.    Ba<  Dtmli  ▼.  PaeeK  BM^af(ia»,  (1902)  I.  Ii.  B..  2e  B.  445. 
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here  the  gift  was  meant  to  be  to  the  two  brothers  as  co«parceners ; 

bot  we  doabt  whether  such  a  gift  could   be  made   consistently 

with  the  principles  of  the  Tagore  cdse  for  a  gift  in  co-parcenary 

would  purport  to  create  interests   in   sous  and   grandsons   who 

might  be  unborn  at  the  time/'     In  that  case  the  gift  was  to  two 

brothers,  and  the]onIy  contention  raised  was  that  the  gift  was  to 

^he  two  brothers  jointly  with  rights  of  survivorship  as  between 

the   donees.     The   Judges   of   the  Bombay   High   Court  had  no 

difficulty  in  overruling  this  contention  having  regard  to  the  ruling 

of  the  Privy  Council  in  the  recent  case  of  Jogeswar  Narain  v. 

Bamchand}  although  it  cannot  be  said  that  the  rulings  of  the 

Privy    Council  have  always    been    consistent    upon    this    point*. 

Be  this  as    it  may^  it  was    not    argued    before  the    Court    that 

the  donees  took  the  estate  in  co-parcenary  by  virtue  of  the  gift* 

That  the  nature  of  the    estate  may  be  so  and  that  such    estate  is 

perfectly  valid  will  be  clear  from  the  cases  of  Radhahai  v.  Nanarao^ 

and  Sham  Narain  v.  The  Court  of  Wards*  not  cited  before  the 

Bombay  High  Court  in  Bai  Diwali   v.  Patel  Bechardatfi.     We 

are  aware  that  this  latter  case  has  been  referred  to  in  the  Full 

Bench    case  of  Karuppai  Nachiar   v.  Sankarnarayanan  Chetty^. 

There  was  no  question  in  that  case  about    the  validity  of  a  gift 

to  a   person   to  hold  as  ancestral   estate  from  son    to  grandson. 

The  contention  was  that  all  property  coming  to  members  of  a  joint 

family  was  taken  by  them  with  rights  of  survivorship.     The  High 

Court  said  that  this  was  not  so  and  observed  :  ^'  It  has  been  held 

in  more  cases  than  one  that  property  which  comes  to  members  of 

an  undivided  family  by  devise  or  gift  is  not  taken  by  them  with 

benefit   of   survivorship.'^     This    hardly   touches    the    question 

whether  a  gift  to  two  persons  to  hold  property  in  co-parcenary 

cannot  be  made.    We  think  that  the  question  is  set  at  rest  by  the 

decision  of  the  judicial   committee^  in   Jaidial  v.  Sita  Barn?  where 

a  compromise  giviug  a  share  to  A  with  rights  of  succession  to  the 

latter's    adopted  son   with  a  proviso    that  if  A  should   beget  an 

aurasa  son  the  latter  and  the   adopted  son  should  share  in  equal 

moieties  was  held  to  constitute  an  ancestral  estate  in  A. 

1.  (1896)  L.  B.  28  I.  A.  44 :  8.  C.  I.  L.  K.,  23  C.  670. 

2  Narapat  Singh  v.  Mahomed  AUy  (1885)  1.  L.  B.,  11  C.  1.  See  Muth^i/mtenaUhi 
T.  Ch^asekha/ra,  (1902)  I.  L.  E.,  27  M.  488  (608). 

8.  I.  L.  E.,  8  B.  161. 

4.  20  W.  B.  C.  B.,  197. 

6.  (1902)  I.  L.  B.,  26  B/.445. 

6.  (1903)  I.  L.  B.,  27  M.  800  (805), 

7.  (1881)  L.  B.  I.  A.  216  (226,  227). 
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Then  again  we  do  not  find  in  the  Mitakshara  or  in  any  of  the 
other  authorities  governing  that  school  any  passage  similar  to  that 
contained  in  the  Dayabhaga,  Ch.  I.,  S.  21.  On  the  contrary  we  find 
in  the  Mitakshara  passages  inconsistent  with  the  said  passage. 
For  instance  in  the  Mitakshara  it  is  said  that  ^*those  who  are  born, 
those  who  are  unborn  and  those  who  are  in  the  womb  require  the 
means  of  support.  Hence  no  gift]'or  sale  should  be  made.'^  This 
regard  for  the  interest  of  unborn  persons  is  a  feature  peculiar  to  the 
Mitakshara  system.  Again  a  Hindu^  if  he  finds  his  son  will  not  keep 
the  property  carefully  will  naturally  make  provision  for  his  grandsons 
and  in  thus  making  provision  he  has  equal  regard  for  those  born 
and  unborn.  That  is  why  we  find  notwithstanding  the  Tagore  case 
innumerable  instances  in  the  reports  of  gifts  to  unboni  persons. 
If  an  estate  be  given  to  A  for  life  and  after  A's  death  to  A^b 
children,  the  children  are  ascertained  when  the  gift  comes  into 
operation  on  the  death  of  A  and  wc  do  not  think  there  is  anything 
inconsistent  with  juristic  principle  in  upholding  such  a  gift.  Nor 
is  there  anything  inconsistent  with  the  doctrine  of  the  Hindu 
Law  at  any  rate  of  the  Mitakshara  school  of  law-  Indeed  we  are 
fortified  in  our  view  by  the  remarks  of  the  Judicial  Committee  in 
Rai  Bishen  C hand  y.  Mass umat  Asmavla  Koer^:  "Now  in  such 
an  arrangement  it  would  be  quite  consistent  with  Hindu  ideas  of 
ancestral  property  to  express  a  desire  that  the  whole  generation 

to  which  the  property  was  transferred  should  benefit  by  it 

They  are  only  showing  that  the  notions  present  to  the  mind  of  the 
head  of  a  joint  Hindu  family  who  is  making  a  family  arrangement 
are  something  very  different  from  the  notions  present  to  the  mind 
of  an  English  testator  when  he  makes  a  gift  to  a  class.  It  is 
curious  that  in  the  appeal  which  was  argued  immediately  before 
this  {Hurdey  Narain  v.  Rooder  Perkaah)  *  there  was  a  similar  gift 
made  from  a  similar  motive.  Shib  Perkash  and  his  infant  son 
Rooder  constituted  the  whole  of  a  joint  family  living  under  the 
Mitakshara  Law-  Shib  was  extravagant  and  embarrassed  and  to 
save  the  ancestral  estate  he  executed  a  deed  of  gift  to  Rooder 
coupled  with  a  declaration  that  if  any  other  sons  should  be  born 
to  him  they  should  from  the  date  of  their  birth  acquire  equiil  right 
in  the  property.  It  did  not^occur  to  anybody  to  contend  that  the 
deed  was  void  except  as  a  fraud  upon  creditors.^' 


1.     L.  R.  11  I.  A.  164.  2.    L.  R.  11  I.  A.  26. 
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It  18  andoubted  that  under  the  English  Law  a  gift  to  A  for 
life  and  then  at  his  death  to  his  children  is  valid  and  that  all  his 
children  born  even  after  the  death  of  the  testator  will  take^.  It 
does  not  depend  npon  any  peculiar  doctrine  of  English  Law.  Why 
this  is  not  possible  under  the  Mitakshara  we  fail  to  see  and  the 
only  reason  assigned  as  far  as  we  are  awai*e  is  that  the  Tugore  case 
has  so  decided.  We  have  already  tried  to  shew  that  the  Tag  ore 
cane  did  not  decide  anything  of  the  sort. 

As  already  observed  the  cases  have  proceeded  upon  the  as- 
sumption that  the  Tagore  rase  was  applicable  to  the  Mitakshara 
school  of  law.  The  question  was  raised  before  a  single  Judge 
of  the  Bombay  High  Court  i:?  Sir  Mangaldas  Nathuhhoy  v. 
Krishnabai^.  It  was  decided  in  that  case  that  the  decision  of 
their  Lordships  in  the  Tagore  case  was  based  not  on  the  Dayabhaga 
but  upon  the  Hindu  Law  of  gifts  inter  vivos.  This  view,  however, 
we  have  tried  to  shew  is  based  on  misapprehension.  In  Javarhai 
V.  Kablibai^  it  was  assumed  that  a  gift  to  an  unborn  person 
will  bo  void  by  reason  of  the  decision  in  the  Tagore  case,  A 
question  arose  in  that  case  as  to  the  validity  of  powers  of  appoint- 
ment, and  while  upholding  the  validity  of  such  powers  the  Court 
decided  that  the  same  were  subjeci;  to  the  limitations  imposed  on 
the  testator  himself  in  the  Tagore  cave. 

So  far  as  we  are  aware  the  question  has  not  been  raised  in 
Madras  although  there  are  several  cases  in  which  the  decision  in 
the  Tagore  case  have,  as  a  matter  of  fact,  been  applied*.  We  believe 
the  same  is  the  case  in  Calcutta,  and  as  far  as  some  of  the  reported 
cases  in  that  Court  go  we  are  not  able  to  say  whether  the  decisions 
in  the  same  applying  the  Tagore.  case  Lave  reference  to  the 
Mitakshara  or  the  Dayabhaga  school  of  law.  Apparently  the 
position  in  Allahabad  is  the  same^. 

So  far  as  the  Privy  Council  cases  are  concerned  the  matter 
rests  also  on  an  unsatisfactory  basis.     The  Tagore  case  must  have 

1.  Goodeve,  pp.  102  to  103. 

2.  (1881)  I.  L.  R.,  6  B.  88. 

8.     (1891)  I.  L.  E.,  16  B.  492. 

4.  Mindkshi  v.  Virappa^  1.  L.  R.,  8  M.  89  (only  inferential ly)  ;  Krishna  Ayyan  v. 
Vythinatha  Ayyan,  I.  L.  B.,  18  M.  262.  See  K,  Subramaniam  Chetti  v.  Siihramaniam 
Chetti,  I.  L.  R.,  4  M.  124.  Cf.  Manjawma  v.  Padmanahhayya,  I.  L.  B.,  12  M.  393. 
See  also  dictnm  of  Bhashyam  Aiyanyar,  J.  in  Seliam  v.  Chirmammalj  I  L.  E.,  24  M. 
442  (468).  In  Krishna  t .  Vythianatha  (1894)  I.  L.  R.,  18  M.  252,  the  question  is 
leferied  (o  but,  the  Cvnrt  apparently  decided  the  case  upon  other  grounds. 

6.    It  may  be  admitted  that  if  the  reports  are  hunted  up  some  cases  will   bo^^  ^ 

found  in  which  ftpplication  is  made  of  the  doctrine  in  the  Tagore  case.         Digitized  by  CjOOQ IC 
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been  applied  upon  this  point  in  various  cases  before  the  Privy 
Council,  but  apparently  no  question  was  raised  before  the  Privy 
Council  whether  the  doctrine  had  any  application  to  the  Mitakshara 
school  of  law  not  to  ypeak  of  the  fact  that  no  mention  was  made  in 
some  of  the  cases  of  the  school  of  law  which  governed  the  deci8ion\ 
In  Bai  Bishen  Chand's  cafte,^  already  referred  to  it  would  be  clear 
.  from  the  report  that  the  case  was  one  arising  under  the  Witakshara 
school.  But  the  gift  to  the  unborn  person'was  not  held  to  be  void. 
The  case  affirmatively  held  that  the  gift  to  a  living  person  was  valid 
and  was  not  void  merely  because  the  gift  was  also  made  to  other 
persons  unborn  at  the  time  of  the  gift. 

The  case  of  BaiMotivahu  v.  Bai  Mamoobai*,  however,  presents 
a  greater  difficulty.  It  was  a  case  arising  in  Bombay  governed 
by  the  Mitakshara  School.  The  question  in  that  case  was  as  to 
the  validity  of  powers  of  appointments.  The  Privy  Council  upheld 
the  validity  of  such  powers  and  held  that  the  person  in  whom 
the  power  was  vested  was  subject  to  the  limitations  imposed  upon 
the  testator  himself  by  the  Hindu  Law.  One  of  such  limitations 
was  expressly  mentioned  to  be  the  doctrine  now  under  consideration. 
No  doubt  the  question  whether  this  doctrine  had  application  to 
the  schools  other  than  the  Dayabhaga  was  not  considered. 

The  result  seems  to  be  that  so  far  as  the  decisions  of  the  High 
Courts  go  there  is  not  any  such  current  of  authority  as  to  preclude 
the  Courts  from  holding  that  the  doctrine  laid  down  in  the  Tagore 
case  has  no  application  to  the  Mitakshara  School,  but  the  decision 
or  rather  the  dictum  of  the  Privy  Council  upon  this  point  in  Bai 
Motivahu  V.  Bai  Mamoobai  is  rather  a  strong  authority  which  the 
High  Courts  may  have  to  follow.  Even  if  the  Privy  Council  were 
not  disposed  to  reconsider  the  question  as  regards  the  Mitakshara 
Law,  we  think  courts  will  be  justified  in  confining  the  doctrine  in 
the  Tagore  case  to  the  strictest  possible  limits  and  not  to  extend  it 
on  supposed  anomalies. 

It  may  be  noted  that  Sir  Gurudas  Banerjee  in  his  book  on 
'^  A  few  thoughts  on  Education^*  points  out  that  the  doctrine 
under  consideration  is  foreign  even  to  the  Dayabhaga  School  of  law. 

P.  R.  G. 


1.  Ram  LaU  Mookerjee  v.  The  Secretary  of  State  for  Iihdia,  (1881)  L.  B.  8  I.  A.  40 
(61),  whero  the  question  as  to  the  Talidity  of  a  contingent  gift  was  incidentally  consi- 
d«red  5  ChwuU  Chum  v.  Rani  SidheBwaH,  (1888)  L.  R.  16  I.  A,  1-W  (154,  U6) ;  Kris- 
toromoney   Dosee  v.  (1888)  L.  B.  16  I.  A.  29  (80). 

3.    L.  B.,  11 1.  A.  161 

8.    (1897)  L.  E.,  24 1.  A.  08 1  8.  C.  I.  L.  B.,  21  B.  700,  ^  , 
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.    '  NOTES  OF   INDIAN   CASES. 


Dorasami  Pillai  v,  Thongasami  Pillai.— I.  L.  R.,  27  M.  877  : 

— ^This  is  an  important  decision  of  Mr.  Justice  Bhashyam  Aiyangar 
as  regards  the  duty  of  the  Coart  in  cases  where  minors  are  parties. 
The  minor  is  a  ward  of  the  Court  and  it  is  the  duty  of  the  Court 
to  see  that  any  action  taken  by  the  guardian  is  for  his  benefit.  A 
withdrawal  therefore  of  a  suit  without  leave  to  file  a  fresh  one 
was  set  aside  by  the  High  Court  in  revision.  Great  latitude  is 
allowed  in  the  matter  of  amendments  where  infants  are  concerned 
and  the  amendments  are  necessary  for  the  proper  protection  of 
their  interests.     See  Stapilton  v.  Stapilton}. 

Vythinatha  Ayyar  r,  Teggia  Narayana  Ayyar.— L  L.  R., 

27  M.  382  : — We  feel  compelled  to  doubt  the  correctness  of   the 

decision  in  this  case.    We  do  not  think  it  follows  from  the  decision 

in   the    Jagampet  case'*,    that    a  daughter's  son    inheriting  his 

maternal  grandfather's  property  is  bound    to  share    it  with  his 

.  son  who  is  not  a  co-heir  with  his  father   to  the  property  of  the 

deceased  propositus.      All  the  Privy    Council  can    be  claimed  to 

have  decided  was  that  where  co-heirs  who  are  themselves  undivided 

take  the  maternal  grandfather's  property  by  inheritance  they  take 

it  with   rights  of  survivorship  inter  se.    The  daughter's  son's  son 

is  a  remote  bandhu  while   the    daughter's    son  is  the  third  in  the 

order  of  succession,  that  is,  after  the  widow  and  daughter.  Therefore 

the  daughter's  son's  son  cannot  inherit  with  the  daughter's  son 

the   property  of   the  deceased   propositus.     There  is   no   doubt  a 

difficulty  that  may  be  sugges^ted  in  the  case  of  two  daughters'  sons 

succeeding  to  their  maternal  grandfather's  property  while  joint  in 

estate  and  one  of  them  dies  leaving  a  son.     The  problem  is,  does 

•the  survivor  take  the  entire  property  or  does  the  deceased  grand^ 

son's  undivided  half  pass  to  his  son  ?    On  the  one  hand  it  may  be 

asked,  where  is  there  any   survivorship  in  the  Hindu  Law  which 

excludes  the  son  of  one  of  the  joint  owners  ;  on  the  other,  how  can 

property  pass  to  the  son  who  has  no  interest  in  ii  during  his  father's 

life- time  in  preference  to  that  father's  brother  who  was  joint  in  estate. 

This  case  is  one  of  the  difliculties  created  by  the  nov^l  view  of 

the  Privy  Council  in  the  Jagampet  case.     But  we  do  not  think 

that  this  is  a  new  species  of  difficulty.     For,  a  similar  problem 


1.    1  Atkins  6.    See  also  Daiiiell's  Ohancerj  Practice,  p.  878,  7th  Sditiom 
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arises  in  the  case  of  property  jointly  acquired  by  two  Tbrpthers. 
We  do  not  suppose  that  it  can  be  pretended  in  that  case  that 
the  son  of  one  of  the  brothers  acquires  an  interest  in  the  self- 
acquisition  jointly  made  by  the  brothers  though,  on  the  death  of 
one,  his  interest  will  pass  to  his  son  and  not  to  the  survivor.  A 
similar  solution  must  be  accepted  in  the  case  of  succession  by 
the  sons  of  a  daughter.  For  otherwise,  it  seems  almost  the  verge  of 
absurdity  to  give  to  one  a  joint  interest  and  aright  to  partition  in 
property  to  which  he  does  not  succeed  against  another  who  does. 

Madathapu  Bamaya  v.  Secretary  of  State  for  India— T.  L. 

R.,  27  M.  386 : — Though  the  decision  in  this  case  is  undoubtedly 
correct  law  and  justly  stigmatises  as  illegal  the  exactions  of 
Government  from  ryots  trespassing  on  public  land  in  the  shape 
of  penal  assessment,  one  almost  wishes  in  view  to  the  pending 
legislation  that  the  decision  had  not  been  passed.  But  Judges 
are  not  responsible  for  the  vagaries  of  Government.  Called  upon 
to  decide  what  was  the  law  they  had  no  hesitation  in  saying  that 
Government  was  not  a  landholder  within  the  Revenue  Recovery 
Act  to  justify  assessment  being  imposed  by  Government  in  respect 
of  Government  land.  There  is  no  common  law  right  or  prerogative 
of  the  Crown  to  levy  assessment  upon  trespassers  upon  public  pro- 
perty. The  fact  that  a  person  on  whose  land  there  has  been  a  trespass 
is  entitled  to  claim  damages  in  a  Court  of  Justice  is  apt  to  create 
the  confusion  that  the  penal  asFessment  is  such  damages  Apart 
from  the  fact  that  the  measure  of  damages  is  only  the  loss  sustained 
by  the  owner  or  the  profit  gained  by  the  trespasser  and  bears  no 
proportion  to  the  amount  sought  to  be  levied  under  the  name  of  penal 
assessment  which  is  often  more  than  the  value  of  the  land  itself , there 
is  no  analogy  whatever  between  damages  and  penal  assessment  foi; 
the  amount  of  the  former  is  determined  by  the  Court  and  of  the 
latter  by  the  arbitrary  will  of  one  of  the  parties.  No  lawyer 
can  fall  into  this  confusion.  The  learned  Judges  might  well  have 
proceeded  to  further  support  their  conclusion  on  the  ground  that 
if  the  power  of  assessment  is  a  prerogative  of  the  Crown,  it  is  a 
fraud  upon  that  power  to  impose  what  is  called  prohibitory  assess- 
ment. But  well  may  the  people  cry  '  Save  us  from  our  friends' 
(the  High  Court),  for  they  have  brought  upon  us  the  Land 
Encroachment  Bill  ? 
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SUMMARY  OF  RECENT  CASES. 


Hippisley  v  Knee  Brothers  [1905],  1  K.  B.  1. 

Principal  and  ageni^^Becret  profit  by  agent   mthout  fraud  or  dis- 
honesty— Agents  right  to  commission. 

The  taking  by  the  agent  of  a  secret  profit  is  indefensible  and 
the  agent'  ought  to  account  for  the  same  to  the  principal. 

Where  it  was  usual  for  printers  and  newspaper  proprietors 
to  allow  auctioneers  some  trade  discount  off  their  retail  charges 
(for  printing  and  advertising),  but  this  custom  was  not  brought 
to  the  knowledge  of  the  principals  of  the  auctioneers,  the  latter 
would  have  to  account  to  the  former  for  the  same. 

Where  there  has  been  neither  fraud  nor  dishonesty  on  the 
part  of  the  agent,  the  receipt  by  the  latter  of  a  discount  or  secret 
profit  will  not  disentitle  him  to  his  commission  unless  the  discount 
is  in  some  way  connected  with  the  contract  which  the  agent  is 
employed  to  make  or  the  duty  which  he  is  called  upon  to  perform. 


Powell  and  Thomas  v.  Bvan  Jones  and  Co.  [1905],  1  K.  B.  11. 
Principal  and  agents  Agent  employing  another-— -Fiduciary  relatiwh. 
Where  a  person  appointed  as  agent  employs  another  for 
conducting  the  business  of  the  agency,  and  the  latter  knows  that 
his  employer  is  acting  as  agent  in  the  matter,  he  stands  in  a 
fiduciary  relation  to  the  principal  and  will  be  debarred  from  acting 
iu  a  manner  contrary  to  the  principalis  interests  and  must  account 
to  the  principal  for  any  secret  reward  received  by  him  in  the 
matter  of  the  agency. 

Hermann  v.  Oharlesworth  [1905],  1  K.  B.  24. 
Marriage  hroJcage  contract — Introducing  persons  generally   with  a 
ffieic  to  matrimony — Promise  of  reward. 

An  illegal  marriage  brokage  contract  is  a  bargain  for  pecu- 
niary reward  to  procure  for  another  in  marriage  as  husband  or 
wife  a  certain  specified  person. 
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An  agreement  by  a  person  to  pay  a  reward  to  another  for  the 
purpose  of  the  latter  introducing  the  promisor  to  others  of  the 
opposite  sex  with  a  view  to  matrimony  is  not  illegal  and  a^u  be 
enforced.  Where  the  undertaking  is  to  procure  for  a  person  in 
marriage  some  other  generally  and  not  any  particular  person,  a 
promise  of  reward  !ov  such  undertaking  is  enforceable. 


EUinger  and  Co.  v.  Mutual  Life  Insurance  Company  of 
New  York  [1905],  1  K.  B.  SI. 

Life  insurance  policy — Warranty  as  to  s>x%cHe— Condition, 

Where  a  life  insui*ance  policy  was  expressed  to  be  made  in 
coiisidemtion  of  the  application  for  the  policy  which  was  thereby 
made  a  part  of  the  contract,  and  by  one  of  the  clause??  in  the  appli- 
cation there  was  a  warranty  by  the  assured  that  he  would  not 
commit  suicide  whether  sane  or  insane  during  the  period  of  one 
year  from  the  date  of  the  contract  the  '*  warranty"  amounted  to 
a  ''condition,"  and  where  there  was  a  breach  of  the  condition  by 
the  assured  committing  suicide  during  the  period  of  one  year 
the  Insurance  Company  would  not  be  liable  for  the  sum  assured. 


Headland  v.  Coster  [1905],  1  K.  B.  219. 

Construction  of  statutes — Earlier   legislation — Implied    repeal   by 
later  legislation > 

Where  there  are  general  words  in  a  later  Act  capable  of 
reasonable  and  sensible  application  without  extending  them  to 
subjects  specially  dealt  with  by  earlier  legislaiion,  the  earlier  and 
special  legislation  is  not  to  be  held  indirectly  repealed,  altered 
or  departed  from  merely  by  force  of  such  general  words  without 
any  indication  of  a  particular  intention  to  do  so. 


Dawson  v.  Great  Northern  and  City  Railway 
[1905],  1  K.  B.  260. 

Assignment — Right  to  litigate — Claim  to  damages. 

An  assignment  of  a  mere  right  of  litigation  is  bad. 

Pfveser  v.  Edmjikds,  41  B.  H.  322  referred  to. 
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Bat  an  assignment  of  property  is  valid  even  although  that 
property  may  be  incapable  of  being  recovered  without  litigation. 

Dickinson  v.  Burrell,  L.  R.  1  Eq.,  837  referred  to. 

A  claim  to  compensation  in  respect  of  an  interest  in  lands 
injuriously  affected  within  the  meaning  of  B.  68  of  the  Land  Clauses 
Consolidation  Act,  (8  and  9  Vict.  C.  18)  is  not  in  the  nature  of 
damages  for  a  wrong. 

Cheshire  v.  Bailey  [1005],  1  K.  B.  237. 

Bailment — Duty  of  person  from  whom  goods  are  hired^^Theft  by 
servant — Scope  of  employment* 

Where  the  plaintiff,  a  wholesale  silversmith,  hired  of  the  defend* 
ant  a  brougham,  horse  and  coachman  for  the  purpose  of  driving  the 
plaintiff's  traveller  about  London  with  samples  to  be  shewn  to 
customers,  and  on  a  particular  occasion  when  the  traveller  was 
absent  for  showing  the  samples  to  a  particular  customer,  the 
coachman,  in  pursuance  of  a  prior  arrangement  made  with  his 
confederates,  drove  the  brougham  to  a  place  where  a  great  portion 
of  the  samples  was  stolen. 

Held,  that  the  defendant  was  not  an  insurer  and  was  not  liable 
for  the  criminal  act  of  his  servant,  the  same  not  having  been  within 
the  scope  of  the  servant's  employment. 


Earl  V.  Lubbook  [1905],  1  K.  B.  253. 

Negligence^Contract  to  repair  van — Negligent  repair^^Liahility 
of  contractor  to  third  persons. 

A  person  who  contracts  to  repair  a  van  and  has  done  so  is  not 
liable  to  the  driver  employed  by  the  owner  of  the  van  for  any 
injuries  sustained  by  the  driver  in  consequence  of  any  negligence 
in  making  the  repairs. 


Keene  v.  Thomas  [1905],  2  K.  B.  136. 

Hire-purchase     agreewent-^Duty    of   hirer   to  repair-^ Lien   of 
repairer* 

Where  a  person  taking  a  dogcart  under  a  hire-purchase  agree- 
ment,  by  which  he  is  liable  to  keep  and  preserve  the  dogcart 
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from  injury  and  sends  the  dogcart  for  repair  to  a  coach  builder, 
the  latter  is  entitled  to  a  lien  upon  the  dogcart  for  the  cost  of 
his  repairs. 

Such  a  lien  prevails  even  as  against  the  claim  of  the  vendor 
for  instalments  unpaid  by  the  hirer. 


Oeeu  V.  Herring  [1905J,  2  K.  B.  152. 

Landlord  and  tenant — NecPfma)^  parties — Actimi  to  enforc4i   cove- 
nant. 

Per  Stirling,  L.  J.  : — 

It  is  a  common  practice  in  actions  for  recovery  of  land  to  sue 
the  sub-tenants  in  actual  occupation  and  not  their  immediate  land* 
lord. 

An  action  for  recovery  of  property  let  to  a  tenant  may  be  well 
maintained  against  the  latter  and  it  is  not  necessary  to  join  the 
sub-tenants  of  the  tenant  in  such  action. 

Where  the  object  of  the  action  is  to  secure  the  doing  of  the 
necessary  repairs  (a  breach  of  which  will  entail  forfeiture  of  the 
original  leaue  itself)  and  not  to  recover  possession,  it  is  enough 
if  the  tenant  is  impleaded.  It  is  not  necessary  to  join  his  sub- 
tenants in  actual  occupation. 

Per  Mathew,  L.  J. : — 

A  plaintiff  proceeding  in  respect  of  an  alleged  forfeiture  of 
the  sub-lease  is  not  justified  in  adding  as  defendants  persons  whose 
titles  are  dependent  upon  that  of  the  sub-lessee. 


In  re  Hancock— Hancock  v.  Pawson  [1905],  1  Ch.  16. 

Will — Election — Compensation — Da  te  of  af*certain  men  t. 

Where  a  person  takes  upon  him  to  devise  what  he  had  no 
power  over,  upon  a  supposition  that  his  disposition  will  bo  acquiesced 
in,  the  Court  compels  the  devisee  if  he  will  take  advantage  of 
the  will,  to  take  entirely,  but  not  partially  under  it. 

Where  under  such  circumstances  the  beneficiary  elects  to  take 
against  the  will  the  amount    of  compensation  payable  to  tl^e 


Digitized  by 


Google 


fABT  I.]  TBI   KABBAB   LAW  JOUBVAL.  Id 

disappointed  donee  is  to  be  ascertained  at  the  date  of  the  testa- 
tor's death  and  not  at  the  date  of  the  election. 


Lewis  V.  Baker  [1906],  1  Ch.  46. 

Second  lease  to  commence  in  futwroy  nature  of — Interesse  tei^^nini — 
Bight,  no  estate — Denial  of  landlord's  right  to  distrain — 
Denial  oftith\ 

Where  a  person  parts  with  all  his  estate  in  land  as  where 
he  purports  to  demise  for  a  period  co-extonsive  with  his  own 
interest  or  longer  the  transaction  is  in  law  an  assignment  although 
purporting  to  be  a  demise. 

An  under-lease  for  the  whole  of  the  residue  of  a  term  is  in 
law  an  assignment. 

A  person  who  has  parted  with  all  his  estate  in  the  tei^m  created 
by  the  original  lease  has  no  right  to  distrain. 

A  tenant  disputing  the  right  of  the  landlord  to  pursue  the 
summary  remedy  by  distress  is  not  disputing  the  landlord's  title. 

Where  a  landlord  grants  a  second  lease  to  commence  after 
the  determination  of  the  first  lease^  the  second  lessee  has  no 
interest  whatever  except  a  mere  interesse  termini  and  the  reversion 
still  continues  in  the  lessor* 

An  interesse  termini  is  only  a  right  and  not  an  estate. 


In  le  Manser— Attorney-Oeneral  t'.  Lucas  [1905],  1  Ch.  68. 

Charity^^Befair  of  burial  grotmds^Use  restricted  for  partiadar 
class. 

A  bequest  for  the  purpose  of  keeping  in  good  order  burial 
grounds  for  the  benefit  of  the  Society  of  Friends  is  one  for  the 
advancement  of  religion  and  is,  therefore,  valid  as  a  good  charitable 
bequest. 
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JOTTINGS  AND  CUTTINGS. 


Purchase  from  the  Grantor  of  a  Deed  in  Escrow, — Delivery 
of  the  deed  is  necessary  to  pass  the  title  to  land,  and  escrow  is  a 
method  of  delivery.  Under  the  general  rule,  this  delivery  does 
not  avail  to  pass  the  title  until  the  performance  of  the  conditions 
or  the  happening  of  the  contingency  upon  which  the  deed  is  held  in 
escrow^ ;  but  if  for  any  reason  such  as  insanity,  coverture,  or  death, 
the  grantor  becomes  incapacitated  from  passing  title  before  the 
delivery  out  of  escrow,  this  second  delivery  is  by  the  fiction  of 
relation  carried  back  to  the  time  of  delivery  into  escrow  so  as  to 
make  the  title  pass  as  of  that  time*.  Since  theuy  in  the  ordinary 
case,  it  is  not  the  grantor's  deed  until  the  second  delivery,  the 
question  arises  whether  a  subsequent  grantee  getting  a  conveyance 
before  the  performance  of  the  conditions  of  the  escrow  would  get 
a  title  indefeasible  at  law.  It  is  the  policy  of  the  law  to  favor  the 
grant  in  escrow.  At  least  it  is  not  regarded  as  just  that  one 
charged  with  notice  of  the  grant  in  escrow  should  nevertheless 
take  a  complete  legal  title;  and  all  jurisdictions  agree  that  he 
cannot,  though  there  may  be  an  exception  where  the  original 
grantee  is  a  volunteer.  Since  however  the  cases  reach  this  result 
on  different  ground,  a  conflict  arises  as  to  whether  an  innocent 
purchaser  will  take  a  complete  legal  title. 

Some  jurisdictions  cut  off  the  intervening  grant  to  a  purchaser 
with  notice  by  extending  the  use  of  the  fiction  of  relation*.  But  as 
it  is  a  general  doctrine  that  a  fiction  invoked  to  do  justice  should 
not  be  used  against  innocent  third  parties^,  in  these  jurisdictions  a 
bona  fide  purchaser  from  the  grantor  of  a  deed  in  escrow  takes  an 
indefeasible  title^,  and  this  doctrine  has  been  recently  followed. 
Emmons  v.  Harding,  7o  N.  E.  Rep.  142  (Ind.,  Sup.  Ot.) 

Other  jurisdictions  do  not  allow  an  innocent  purchaser  to 
defeat  the  grantee  in  escrow*.  These  jurisdictions  hold  that  after 
the  deed  is  placed  in  escrow  the  grantor  no  longer  has  full  legal 
title.  The  grant  in  escrow  puts  the  land  out  of  his  power  and 
makes  it  possible  for  the  grantee  to  get  something   analogous  to 

1.  Smith  V.  Bouik  Boyalton  Bank,  82  Yt  841. 

2.  Webster  v.  King$  County  TmH  Co.,  145  N.  Y.  275. 
8.    McDonald  Y.Hiuff,  77  091.279. 

4.    Yiner's  Abdg.  tit.  *'  Relation." 

6.     Woleoit  Y.  John$,  7  Col.  App.  860. 

6.    Hall  Y  Bam'B,  C  Ired,  Eq.  (N.  0.)  808. 
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specific  parfonhance  at  law.  All  that  the  grantor  lias  is  a  title 
subject  to  a  defeasance,  and  a  title  subject  to  u  defeasance  is  all 
that  a  purchaser  from  him,  whether  mala  fide  or  bona  fide,  can 
buy*.  Therefore,  notwithstanding  the  intervention  of  third  parties, 
the  grantee  in  escrow  gets  a  full  legal  title  upon  performance  of  the 
conditions".  The  latter  decisions  invoke  no  fiction  in  reaching  this 
result  and  soem  to  support  the  better  rule. — Harvard  Law  Review. 

Communicaliofi  of  Bevocation.-^ An  oSer  to  make  a  contract 
is  good,  generally  speaking,  until  revoked.  A  question  presenting 
considerable  difiiculty,  however,  is  whether  knowledge  by  the 
ofPereo,  indirectly  acquired,  that  the  offerer  intends  to  revoke  or 
has  done  an  act  inconsistent  with  the  continuance^  of  the  offer,  is 
sufficient  revocation.  The  leading  case  on  the  subject  is  Dichin- 
eonw  Doddn^,  The  defendant  offered  to  sell  to  the  plaintiff  certain 
land.  On  the  following  day  knowledge  came  indirectly  to  the 
plaintiff  that  the  defendant  was  negotiating  a  sale  of  the  property 
to  another ;  whereupon  the  plaintiff,  before  any  notice  of  revoca* 
tion  had  been  communicated  to  him  by  the  defendant,  handed  the 
latter  an  acceptance  of  his  offer.  The  defendant,  having  already 
sold  the  land  to  another,  refused  to  perform,  and  the  plaintiff 
brought  a  bill  in  equity  against  the  defendant  and  his  vendee. 
The  Court  refused  to  grant  specific  performance.  The  case  has 
been  followed  in  Maryland*,  and  is  again  approved  and  followed 
in  a  late  Wyoming  case.  Frank  v.  Stratford-Handcock^  77  Pac. 
Rep.,  134.  Whi.'e  in  each  of  these  canes  the  plaintiff  is  praying 
specific  performance,  which  it  would  seem  could  not  be  granted 
in  any  event,  since  the  vendee's  right  to  the  property  is  equal 
and  arose  prior  to  that  of  the  offeree,  if  any,  and  his  conscience 
cannot  be  charged  by  his  mere  knowledge  that  a  revocable  offer 
was  outstanding  when  he  made  his  agreement  with  the  offerer, 
yet  the  cases  test  the  validity  of  the  acceptance,  for  under 
modem  practice  equity  can  award  damages  where  it  is  impossible 
to  grant  specific  performance.  This  was  not  done,  the  court  in 
each  instance  granting  no  relief  whatever,  placing  its  decision  on 
the  broad  ground  that  the  attempted  acceptance,  after  knowledge 

1.  Hocfper  v.  Ramshotiojn,  6  Taunt  12,  Fort  v.  Beehnan,  1  Johns  Ch.  (N.  Y.)  288. 

2.  Letter  v.  Pike,  137  111.  287. 
8.    L.  B.  2  ch.  D.  468. 

4.    Coleman  v.  Applegarth,  68  Md.  21. 
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of  the  negotiation  or  sale^  was  ineffectual,  and  that  no  contract 
was  formed* 

In  support  of  the  holding  of  the  above  cases,  this  argument 
is  made :  the  legal  fiction  that  an  offer  is  repeated  during  every 
moment  from  the  time  it  leaves  the  offerer  until  revocation  or 
acceptance,  amounts  to  a  presumption  raised  at  the  moment  of 
acceptance  that  justifies  the  offeree  in  assuming  that  the  offerer 
is  still  of  the  same  mind.  This  presumption,  however,  cannot  be 
raised  when  the  contrary  is  known  to  the  offeree  to  be  the  fact^ 
Again,  when  the  offerer  knows  that  knowledge  of  the  sale  is 
reasonably  certain  to  reacli  the  offeree,  as  proves  to  be  the  fact, 
and  when  the  offeree  as  a  reasonable  mau  must  understand  such 
notice  as  revocation  of  the  offer,  why  require  the  offerer  to  say 
in  so  many  words,  "  I  revoke  my  offer'^  ?  Is  it  not  enough  to  put 
upon  him  the  risk  of  having  two  contracts  on  his  hands  in  case 
his  expectation  of  notice  reaching  the  offeree  is  not  realized  ? 

Both  theoretically  and  practically,  however,  it  would  seem 
that  the  authority  on  this  point  is  open  to  serious  objection.  An 
offer  which  comes  to  the  offeree  indirectly,  through  the  casual 
report  of  a  third  person,  cannot  be  so  accepted  as  to  impose  a 
binding  contract  on  the  offerer;^  and  a  revocation  should  in  prin- 
ciple be  subject  to  the  same  rule.  Moreover,  as  a  practical  matter, 
in  order  to  compel  the  offeree  to  rely  upon  the  information,  must 
it  be  absolute  knowledge  of  a  completed  sale,  or  is  mere  notice  of 
pending  negotations  sufficient  ?  Suppose  the  information  is  false 
but  believed  to  be  true;  or  true  but  reasonably  believed  to  be 
false ;  or  wholly  uncertain  and  indefinite ;  in  any  case  the  offeree 
is  placed  in  a  doubtful  and  embarrassing  situation.  All  of  these 
difficulties  could  easily  be  obviated  by  requiring  in  every  case  that 
the  revocation  be  directly  communicated.— jHarvard  Law  Review, 

Eetoppet  through  failure  to  ac^.— Under  tlie  law  of  estoppel 
duties  are  imposed,  liability  for  tho  breach  of  which,  though  it 
does  not  subject  the  wrong-doer  to  any  direct  action,  is  none  the 
less  rendered  effective  in  that  he  is  prevented  from  asserting  a  right 
which  he  otherwise  would  have  had.  A  case  decided  recently  in  the 
I.    Cimney  v.  Souih,  etc.  B.  R.  Co.,  63  C»l.  601, 
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Supreme  Court  of  Canada  seems  to  go  very  far  in  imposing  a  duty 
of  this  kind.  The  defendant,  living  in  Montreal,  rt^ceived  a  notice 
from  the  plaintifF^  a  stranger  living  in  Toronto,  asking  him  to 
provide  payment  against  a  note  of  his  in  the  plaintiff'8  hands.  In 
a  suit  on  the  note,  the  court  held  that  since  the  defendant  did 
not  telegraph  at  once  that  the  note  was  a  forgery  and  thos  save  the 
plaintiff  from  the  loss  of  paying  out  the  proceeds  which  had  been 
placed  to  the  credit  of  the  party  discounting  the  note,  the  defendant 
is  estopped  to  assert  the  forgery.  Ewing  v.  Dominion  Bank,  40 
Can.  L.  J.  468. 

It  is  fairly  well  settled  that  in  ease  A  stands  by  and  sees  B 
sell  A's  land  to  C,  A  is  estopped  from  subsequently  asserting  his 
title  to  C's  damage*.  The  principal  caee  seems  indistinguishable. 
Both  cases  agree  in  imposing  a  duty  to  give  notice,  a  duty  to  speak 
the  truth. 

Whence  arises  this  duty  and  what  are  its  limits  ?  In  the 
absence  of  privity  the  law  hesitates  to  impose  upon  a  man  a  duty 
to  act^  and  in  these  cases  we  have  no  privity.  At  first  sight  the 
obligation  seems  based  upon  a  duty,  purely  moral,  to  save  another 
from  harm.  Yet,  clearly,  if  one  hears  casually  that  a  note  to 
which  his  signature  has  been  forged  is  being  sold  to  a  stranger,  he 
viill  not  suffer  any  liability  through  a  failure  to  warn  the  stranger.^ 
The  moral  obligation  to  speak  does  not  become  a  legal  one  when 
silence  will  merely  mean  that  another  is  not  helped,  but  only  when 
another,  who  is  rightfully  relying  on  the  representation,  will  be 
injured  by  such  silence.  Where  A  knows  that  B,  in  a  matter  in 
which  both  are  interested  is  acting  or  going  to  act  in  the  ordinary 
conr&e  of  affairs  with  reference  to  his,  A^s  conduct,  and  in  the 
reasonable  belief  that  that  conduct  represents  the  truth,  then  A 
should  take  care  that  his  conduct  does  represent  the  truth.  If  he 
allows  his  conduct  to  represent  a  falsehood,  and  H  relying  thereon, 
changes  his  position,  then  A  will  not  be  allowed  subsequently  to 
set  up  what  is  true  to  B's  damage.  To  permit  A  to  do  so  would 
be  to  sanction  a  fraud.  Therefore  the  courts  decide  in  such  a  case 
that  if  a  party  wishes  to  preserve  to  himself  a  right  at  some  later 

1.  Wendell  v.  Van  Rensselaer,  1  Johns,  Ch.  (X.  Y.)  844,  Oshom  v.  Elder,  65 
Ga.  860. 

2.  See  Bigelow,  Estoppel  &th  ed.  696  et.  leq. 
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day  to  set  up  the  truths  there  is  a  present  obligation  upon  him  to 
act  truthfollyK 

In  the  principal  case  the  conduct  which  the  plaintiff  had  a 
reasonable  right  to  expect  from  the  defendant^  both  being  business 
men^  was  conduct  in  accordance  with  business  custom.  The  business 
custom  in  these  cases  is  to  reply  in  due  course  of  post.  A  rule^ 
therefore,  requiring  a  telegram  hardly  seems  supportable.  But 
with  that  exception,  the  decision  seems  a  salutary  one.  The  growth 
in  the  size  and  intricacy  of  business  enterprises  makes  it  increas- 
ingly necessary  to  place  confidence  in  the  conduct  of  strangers. 
And  within  the  narrow  limits  of  the  rule  laid  down,  it  seems  well 
to  strictly  enforce  truthfulness  of  conduct  by  way  of  estoppel. — 
{Harvard  Law  Review) 

*** 

The  Limits  of  Absolute  Privilege  attaching  to  Legislative 
and  Judicial  Reports. — Broadly  speaking,  a  defamatory  statement 
honestly  made  in  protecting  an  interest  or  performing  a  duty  is 
privileged^.  Whenever  the  occasion  is  such  that  the  public  good 
demands  unfettered  speech,  the  private  right  to  reputation  must 
yield*  Inmost  cases  the  privilege  is  qualified;  it'  it  is  abused  it 
is  forfeited.  But  there  is  a  class  of  cases  where  absolute  immunity 
prevails.  In  this  class  are  legislative  and  judicial  proceedings,  and 
by  statutes,  ofiicial  reports  of  such  proceedings.  How  far  does 
the  privilege  given  to  such  documents  extend  ?  Does  the  impri* 
matur  of  the  government  attach  immunity  to  the  document  itself 
and  carry  its  protection  to  whatever  use  it  may  be  put  ?  The 
Court  of  Appeals  of  the  District  of  Columbia  answers  this  question 
in  the  affirmative.  The  defendant  showed  a  defamatory  report, 
concerning  the  plaintiff  contained  in  a  senate  document,  and  it  was 
held  that,  since  it  was  a  public  document,  there  was  no  libellous 
publication.  De  Arnaud  v.  Ai»iswortht  32  Wash.  L.  Rep.  662. 
Publication,  in  the  Law  of  libel,  has  a  technical  meaning.  Any 
communication  of  defamatory  matter  to  a  third  person  is  publi* 
cation  and  every  new  communication  is  a  fresh  publication*.  One 
in  any  way  putting  a  libel  in  the  hands  of  another  is  legally 

1.  See  Blackburn,  J.,  in  Swan  v.  North  British  Australasian  Oo.f  2  H.  &  G.  176, 
1S2,  tee  Gababe,  Eitoppel,  Appendix. 

2.  Harrison  v.  Bush  6  £.  A  B.  S44. 

3.  Odgers,  Libel  8rd  ed.  178. 
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responsible  therefor.  This  role  has  been  relaxed  in  favor  of 
newsvendors  and  innooent  carriers.  Bat  even  in  the  case  of  a 
newsdealer  each  sale  raises  a  presumptive  liability^ ;  and  while 
courts  sometimes  say  there  was  not  **  sufficient  publication/'  what 
is  meant  is  that  the  occasion  was  privileged' .  It  cannot  be  denied, 
therefore,  that  showing  a  public  report  is  a  publication  and  creates 
a  ffima  facie  liability. 

Does  the  nature  of  the  document,  then,  absolve  the  defendant  ? 
At  the  common  law,  no  privilege  is  attached  to  the  publication  of 
parliamentary  reports  outside  the  House  of  Commons  3.  After 
the&mous  case  of  Stochdale  v.  Hansard^  decided  that  authorization 
by  Parliament  does  not  attach  a  privilege,  the  act  was  passed  which 
absolutely  privileged  all  official  reports,  and  in  this  country  there 
are  similar  statutes.  It  would  seem  that  this  government  authori- 
zation should  not  give  any  further  immunity  than  that  incidental 
to  printing  and  distributing  by  the  proper  authorities.  The 
doctrine  of  absolute  privil^e  is  clearly  one  to  be  invoked  only 
by  the  requirements  of  necessity,  and  courts  are  most  zealous  to 
confine  its  application^.  True,  a  public  document  is  available  to 
all^  but  does  that  sanction  its  use  to  satisfy  private  motives  ?  A 
must  submit  to  the  printing  and  proper  distribution  of  a  public 
document  even  though  he  is  thereby  defamed,  but  that  should  not 
permit  B,  wantonly  to  disseminate  the  libel.  Or  may  B,  who 
obtained  the  insertion  of  a  personal  attack  on  A  in  the  Congres- 
sional record,  distribute  or  exhibit  copies  of  the  paper  with 
impunity  ?  Or,  if  enjoined  from  further  publishiug  a  libel,  may  he 
widely  circulate  the  official  reports  containing  the  prohibited  libel 
and  thus  practically  annul  the  injunction  f  Surprising  possibilities 
result  from  the  present  decision.  Further,  once  granting  its 
correctness,  what  difference  how  the  subsequent  publication  is 
made  ?  If  showing  the  report  is  privileged,  why  not  a  verbatim 
reprint  or  repetition  ?  In  somewhat  analogous  cases  in  England 
it  has  been  held  that  an  honest  publication  of  extracts  from  public 
registers  kept  by  act  of  Parliament  gives  a  qualified  privilege.^ 

1.  Smmenv,  PotUe,  16Q.B.  D.  354. 

2.  Odgert,  Libel,  drd  ed.  191. 

3.  Ibid  aub. 

4.  9  A.  A  S.  1. 

5.  See  8Uv€n$  ▼.  SampMon,  5  Ex.  DiT.  68,  5S  ;  Royal    Aquarium  etc.  Society 
V.  ParUneon,  [1882]  1.  Q.  B.  431. 

6.  8earU$  v.  ScarleH  [1S92]  2  Q.  B.  56. 
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The  same  result  ought  to  be  reached  in  any  subsequent  publication, 
in  the  technical  meaning  of  that  term,  of  all  official  legislative  and 
judicial  documents.  To  privilege  their  use  absolutely,  however, 
seems  an  unwarrantable  extension  of  a  heretofore  strictly  limited 
doctrine. —  {Harvard  Law  Review). 

Negligence — Duty  of  care — Liability  of  third  party  for  in-- 
juries  to  trespasser — The  defendant  company  allowed  a  wire  on  the 
land  of  a  third  party  to  remain  charged  with  electricity,  without  his 
permission.  The  property  in  the  wire,  which  had  been  broken  and 
was  hanging  near  the  ground,  was  in  the  landowner.  In  playing 
on  the  premises,  as  children  of  the  neighborhood  occasionally  did, 
the  plaintiff  touched  it  and  received  a  shock.  Held,  that  the 
defendant  is  liable  Daltry  v.  Media,  etc,  Co.,  208  Pa.  St.  403. 

As  a  general  rule  a  trespasser  cannot  recover  from  a  land  owner 
for  injuries  caused  by  the  unsafe  condition  of  the  premises.  Sulli- 
van  Boston,  etc,  Co,,  156  Mass.  378.  But  in  the  present  case,  he 
was  allowed  to  recover  from  a  third  person  who  was  responsible 
for  their  dangerous  condition.  The  court  based  its  decision  upon 
the  ground  that  as  the  defendant  had  no  right  in  the  premises,  he 
was  on  an  equal  footing  with  the  plaintiff,  and  could  not  plead  an 
owner^s  exemption  from  liability.  The  case  appears  to  be  sound. 
On  principle,  the  fact  that  the  plaintiff  was  a  trespasser  seems 
insufficient  to  excuse  the  defendant  from  the  liability  which  he 
would  otherwise  have  incurred.  The  ultimate  reason  for  exempting 
a  landowner  from  liability  in  such  a  case  seems  to  be  the  public 
policy  of  allowing  him  to  make  the  most  beneficial  use  of  his  land 
—a  reason  that  obviously  does  not  operate  to  excuse  the  present 
defendant.  — (ffarvard  Law  Review). 


* 
*  * 


Torts — Perftonal  rights^^— Liability  of  proprietor  of  public 
resort  for  insult  to  guests. — The  defendant  owned  and  maintained 
a  park  used  as  a  place  of  public  resort.  One  of  its  servants  mistook 
the  plaintiff  for  a  woman  of  ill  repute,  and  requested  her  to  leave. 
No  publication  of  defamatory  matter  was  charged,  and  the  em- 
ployee, as  well  as  the  defendant's  manager,  apologized  almost 
immediately.  Held,  that  every  person  not  a  member  of  a  proscribed 
class,  has  a  right  to  bo  free  from  insult  and  personal  indignities  in 
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a  public  resorti  and  that  the  plaintift  may  recover  for  the  mental 
humiliation  which  she  suffered.  Davis  v.  Tacoma,  etc ,  Co,,  i? 
Pac.  Rep.  209  (Wash). 

No  court  has  gone  so  far  as  to  recognize  a  general  right  to  be 
free  from  insults  causing  oidy  mental  suffering.  See  Eeed  v.  Maley^ 
47  S.  W.  Rep.  1079  (Ky.) ;  Prince  v.  Ridge,  66  N.  Y.  Supp.  454. 
The  establishment  of  such  a  right  would  render  useless  the  limita- 
tions of  the  law  of  libel  and  slander,  and  open  wide  the  door  to 
fraudulent  litigation.  The  Washington  case  must  be  regarded  as 
an  attempt  to  extend  the  liability  of  the  owner  of  property  towards 
invited  persons.  The  most  that  a  host  has  been  held  for  hitherto 
is  physical  injury  to  guests  from  the  dangerous  condition  of  the 
premises;  and  to  enlarge  his  responsibility  as  suggested  would 
make  his  position  unduly  difficult.  Furthermore,  it  would  seem 
for  the  public  good  that  the  proprietors  of  public  resorts  should 
not  be  held  to  act  at  their  peril  in  ejecting  obnoxious  persons.  The 
responsibility  of  i*ailroads  for  insults  to  passengers  by  employees 
does  not  furnish  a  conclusive  argument  by  analogy,  for  the  rule  in 
those  cases  is  founded  on  the  peculiar  law  of  carriers,  a  class 
within  which  street  railway  parks  do  not  fall.  See  Purcell  v.  PoZy, 
19  Abb.  New  Cas.  301;  Gillespie  v.  Brooklyn  Heights  B,  B.  Co,. 
178  N.  Y.  S4»7.^  {Harvard  Law  Beview), 

Bed  and  Board, — Business  was  dull  at  the  little  court  on  the 
avenue^  and  Judge  Houlihan  was  about  to  adjourn  the  court  for 
tho  day,  when  Lawyer  Tim  O'Rouke  interrupted  him,  saying  :  "  Yir 
honor,  I  have  a  separate  support  case  which  I  wish  you  to  hear.'^ 

**  Are  both  parties  represented  by  counsel/'  inquired  his  honor. 

*'  Yir  honor,  I  appear  for  the  petitioner,  Honora  Callaghan 
and  I  am  advised  that  the  respondent  is  unrepresented  by  coimsel," 
replied  Lawyer  Tim. 

r 

*'  Mr.  Clerk,  call  respondent/'  sternly  ordered  his  honor. 

*'  Timothy  Callaghan,  Timothy  Callaghan,  come  into  coort,  and 
answer,  unto  a  petition  iv  Honora  Callaghan  filed  again  you,  or  your 
default  shall  be  recorded .'' 
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"  Yir  honor/'  intermpted  Lawyer  Tim,  **  I  am  informed  that 
the  defindant  is  confined  in  the  coantry  workhouse  ander  stntence/' 

"  Why  din't  you  tell  me  that  fact  at  first,"  angrily  replied  his 
honor,  ''don't  you  know  we  can't  default  a  man  who  is  confined 
in  jail?" 

"  I  beg  pardon,  yir  honor,  it  wnz  an  oversight  on  my  part," 
was  the  humble  apology  of  Lawyer  Tim. 

*'  Your  ignorance  is  excoosable  this  toime,"  began  his  honor^ 
*'  I  really  thought  that  you  were  playing  thruant  from  the  lunatic 
asylum.  It's  shockin,  intirely  the  ignorance  iv  litigants ;  an  oyer- 
wurrked  jidge  like  meself  has  to  do  all  the  thinkin'  for  litigants, 
thry  all  their  cases  for  them,  an'  taich  law  to  council  whom  an 
axaming  board  turns  loose  upon  the  public.  If  I  could  only  sell  my 
brains  to  the  public,  on  account,  iv  the  numerous  bad  heads,  I 
couldn't  satisfy  the  demand  for  thim  an'  alongside  iv  my  revenue 
Carnegie  and  Rockefeller  would  be  mindicants.  I  don't  think  any 
attorney  practisin'  in  my  coort  will  ever  be  killed  by  a  train  iv 
thought.  Most  iv  the  bar  practisin'  before  me  are  on  a  mental  tract 
thirteen  an'  a  washout.    Go  on  wid  the  case,  Mr.  O'Rouke." 

Honera  Callaghan  was  called,  and  proved  a  case  of  non-support 
satisfactory  to  his  honor. 

'*  Whin  did  your  husband  work  last,  and  what  pay  did  he 
receive?"  inquired  his  honor,  preparatory  to  him  his  decree. 

Yir  honor,  he  has  not  worked  for  the  past  two  years,  and  I 
have  not  received  a  penny  for  my  support.  Most  of  the  time  he 
has  been  in  jail,"  meekly  answered  Honora. 

"  Honora  Callaghan,"  began  his  honor,  in  summing  up,  "  I'm 
sorry  I  can't  issue  a  decree  compellin'  your  blackguard  husband  to 
support  you,  an'  pay  you  so  many  doUors  per  week,  because  I'm  no 
partner  iv  Uncle  Sam  an'  have  no  connictton  wid  the  United  States 
mint,  because  no  judge  can  manufacture  assets^  an'  love  an'  affiction 
can't  be  bought  in  the  open  market  'cept  by  boys  in  love  who  buy 
their  affiction  at  candy  counthers,  icecream  stands,  and  sody-wather 
fountains. 

'^  Marriage  is  a  pecooliar  institootion ;  whin  a  man  marries  he 
ties  himself  ap  to  a  wharf,  an'  his  wife  is  an  anchor  which  holds 
him  fore  and  aft.    If  he  gits  a  good  wife  she  will  sarve  him  as  a 
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paddle  wheel  down  the  throublesome  strame  iv  life,  bat  if  he  gits 
a  poor  one,  instid  iv  a  warm  ooraop  he  simply  bays  himself,  a  refri- 
gerator ;  that  is,  she  simply  hands  hec  hasband  a  snowball  instid 
iv  the  Gulf  strame  iv  affiction.  The  decree  iv  the  coort  is  that  you 
roay  love  year  husband's  a  minaa  et  thoro'* 

"  What  is  a  minsa  et  thoro  V'  impatiently  asked  Honora. 

"  Excuse  me,  madam/'  replied  his  honor,  "  a  m%n%a  et  thoro  is 
tall  English,  wich,  iv  coorse,  you  don't  understhand ;  translated 
into  common  phraseology  they  means  bed  an'  board." 

"But,  yir  honor,  1  can't  lave  my  husband's  bed  an'  board 
bekase  he's  confined  in  jail,  an'  I  never  had  any  desire  to  share  it," 
interjected  Honora. 

*'  The  coort  can't  allow  ignorint  people  to  insthmct  it  in  law, 
an'  the  coort  sthands  adjourned/'  angrily  replied  his  honor. — The 
Oreen  Bag. 

Chief  Justice  Waite~An  aitecdo^*?:— During  the  late  seventies 
an  old  man  of  rustic  simplicity  stepped  into  the  Supreme  Court 
room  at  Washington,  and  seated  himself  on  one  of  the  benches 
sot  apart  for  visitors.  He  listened  attentively  for  a  short  time  to 
the  arguments  of  counsel  in  a  case  then  before  the  court. 
Presently,  edging  over  to  the  attendant  at  the  door,  he  whispered. 

"What  is  the  Chief  Justice's  name  ?" 

"  Waite,"  answered  the  doorkeeper. 

The  old  gentleman  nodded  his  head,  and  with  a  puzzled 
expression  said,  "All  right/'  and  resumed  his  seat.  After  a  short 
while  he  returned  to  the  attendant  and  again  whispered  : 

Now  do  you  mind  tellin'  me  who  the  Chief  Justice  is  ?" 

"  Waite,  I  told  you,"  rejoined  the  doorkeeper,  this  time  with 
a  surely  snarl. 

This  proved  too  much  for  the  visitor.  In  a  hoarse  whisper, 
audible  throughout  the  entire  court  room,  he  said  : 

"  See  here,  now,  young  man,  you've  tol'  me  to  wait  twice,  but 
Tvebeen  a  watchin'  you,  and  you  h'aint  ben  a  doin'  a  blamed  thing 
TH  see  whether  I've  got  to  wait  voar  oonwenience/' 
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With  that  outburst  the  old  man  trudged  angrily  oat,  leaving 
the  doorkeeper  in  a  fit  of  laughter  that  threatened  the  loss  of  his 
position. — The  Gretn  Bag^ 

A  Georgia  Judge  : — A  Georgia  Judge  was  accosted  by  an  old 
darkey. 

"  Mornin',  judge,"  began  old  Sara. 

''Howdy/' 

"  Say,  judge,  Fse  like  tu  be  on  de  nex'  tiked  for  justice  uv  de 
peace/'  continued  Sam. 

''You  a  judge !"  replied  my  friend.  "Why  what  do  you 
know  about  the  law  ?'' 

"Mos*  eberythin\'' 

''  Well,  now,  Sam,  if  we  should  elect  you  and  a  man  was 
brought  before  you  charged  with  committing  suicide  what  would 
your  judgment  be?" 

This  caused  Sam  some  deep  meditation,  and  after  h  consider- 
able wait  he  replied  : 

''Well,  under  de  circumstances,  I  guess  I'd  make  him  support 
his  wife/' — The  Green  Bag. 

A  Senator  of  Wiscondn  :«-A  story,  said  to  be  true,  is  related 
of  the  late  Senator  "  Matt'*  Carpenter,  of  Wisconsin.  The  Senator 
was  once  arguing  a  case  before  the  State  Supreme  Court,  and 
before  he  was  half  through  with  his  argument,  the  judges  made 
up  their  minds  that  the  Senator  did  not  have  a  case,  and  informed 
him  that  he  might  as  well  conclude,  as  the  decision  would  go 
against  him.  Carpenter  sat  down  and  as  the  opposing  counsel, 
who  was  very  deaf  arose  to  speak,  the  Chief  Justice  said  :  "  I  don't 
think  it  will  be  necessary  to  hear  from  you-*'  Seeing  that  he  was 
being  addressed,  the  lawyer  turned  to  Carpenter.  "  What  did  the 
Chief  Justice  say.  Matt  ?*'  he  whispered.  "  He  said  he  would 
rather  give  you  the  case  than  to  listen  to  you,"  replied  Carpenter, 
aloud. — Chicago  Law  JottmaZ.— JT/ie  Green  Bag. 

Witness  and  the  cross-examiner : — The  cross-examiner  had  kept 
the  witness  on  the  stand  for  some  time»  and  the  witness  naturally 
was  getting  weary. 
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''If  you  would  only  answer  my  questions  properly/'  said 
the  cross-examiner^  ''  we  would  have  no  trouble.  If  I  could  only. 
get  you  to  understand  that  all  I  want  to  know  is  what  you  know, 


It  would  take  yon  a  lifetime  to  acquire  that/'  interrupted  the 
witness. 

What  I  mean  is  that  I  merely  want  to  learn  what  you  know 
about  this  affair/'  the  lawyer  said,  frowning.  "  I  don't  care  any- 
thing about  your  abstract  knowledge  of  law  or  your  information 
in  regard  to  theosophy,  but  what  you  know  about  this  case." 

"  Oh,  that  isn't  what  you  want/'  said  the  witness  in  an  off- 
hand way.  ''I've  been  trying  to  give  you  that  for  sometime, 
and—" 

The  lawyer  got  in  an  objection  and  the  witness  had  to  stop. 

"  If  I  don't  know  what  you  know  about  this  particular  case 
and  nothing  else,^  inquired  the  lawyer  later,  "  what  do  you  think 
I  do  want  to  know?" 

That  seemed  so  easy  that  the  witness  laughed  as  he  said : 
"It  isn't  what  I  know  that  you  want  to  know;  it's  what  you 
think  I  know  that  you're  after,  and  you're  trying  to  make  me. 
know  it  or  prove  me  a  liar." 

Then  it  was  that  every  one  in  the  court-room  knew  that  he 
had  been  on  the  witness  stand  before.'— T/ie  Green  Bag, 

Perjury  in  American  Courts  : — It  is  a  startling  fact  that  per- 
jury in  American  Courts  is  on  the  increase.  Francis  L.  Wellman 
of  the  New  York  bar,  in  a  book  on  "  The  Art  of  Cross  Examina- 
tion," declares  that  at  the  present  time  scarcely  a  trial  is  conduct- 
ed in  which  it  does  not  appear  in  a  more  or  less  flagrant  form. 

It  seldom  happens  that  a  witness'  entire  testimony  is  false  from 
be<nnning  to  end.     Perhaps  the  greater  part  of  it  is  true,  and  that 
only  the  crucial  part— the  point,  however,  on  which  the  whole  case 
may  turn— *is  wilfully  also. 
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Then  again  there  is  the  witness  who  is  deliberately  lying  to 
shield  himself  from  the  consequences  of  his  own  crime.  This  is  the 
ugliest  form  of  perjary.  There  is  one  great  historic  case  of  the 
exposure  of  this  form  of  perjury^  and  the  lawyer  who  exposed  it 
was  none  other  than  Abraham  Lincoln— in  the  days  when  he  was 
only  a  struggling  young  lawyer>  tall^  gaunt  and  uncouth.  The 
story  is  related  in  Judge  J.  W.  Donovan's  '*  Tiict  in  Court/'  and  is 
doubly  interesting  because  it  was  Abraham  Lincoln's  first  effort  to 
defend  a  man  accused  of  murder. 

A  man  named  Grayson  was  accused  of  killing  a  man  named 
Lockwood  at  a  camp  meeting.  A  man  named  Sovine  claimed  to 
have  witnessed  the  murder.  Sovine's  story  was  so  circumstantial 
that  Grayson  was  indicted  and  narrowly  escaped  being  lynched. 

LINCOLN  AS   CROSS  BXAMINXB. 

Abraham  Lincoln  was  employed  by  Grayson's  mother  to  defend 
her  son.  The  case  came  to  trial.  Lincoln  objected  to  none  of  the 
jurors.  He  cross-examined  none  of  the  witnesses,  save  the  last— 
the  man  Sovine^  who  swore  that  he  knew  the  parties,  saw  Grayson 
fire  the  fatal  shot,  and  saw  him  ran  away. 

The  evidedce  of  guilt'and  identity  was  morally  certain.  When 
Sovine  was  turned  over  to  him  for  cross-examination,  Lincoln  stood 
up  and  eyed  the  witness  in  silence,  without  books  or  notes,  and 
began  the  defence  by  these  questions  : 

^'  And  you  were  with  Lockwood  just  before  and  saw  the 
shooting  ?" 

''Yes." 

"  And  you  stood  very  near  to  them  ?" 
"  No ;  about  twenty  feet  aw^y." 
"  May  itinot  have  been  ten  feet  J" 
*'  No,  it  was  twenty  feet,  or  more." 
•'In  the  open  field?'' 
"  No  ;  in  the  timber." 
'*  What  kind  of  timber  r 
•'Beech  timber." 
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'^  Leaves  on  it  are  rather  thick  in  August  V 

"Rather/' 

"  And  you  think  this  pistol  was  the  one  used  ?*' 

<^  It  looks  like  it.^ 

**  You  could  see  the  defendant  shoot — see  how  the  barrel  hung, 
and  all  about  it  V 

'*  Yea." 

^^  How  near  was  this  to  the  camp  meeting  ?'* 

"  Three-quarters  of  a  mile  away." 

''  Where  were  the  lights  V 

"  Up  by  the  minister's  stand." 

"  Three-quarters  of  a  mile  away  ?" 

*'  Yes — I  answered  ye  twiste." 

"Did  you  not  see  a  candle  there  with  Lockwood  or  Grayson  ?" 

"  No.    What  would  we  want  a  candle  for  ?" 

"  How,  then,  did  you  see  the  shooting  V* 

"  By  moonUght !"  (defiantly).' 

"  You  saw  this  shooting  at  10  o'clock  at  night — in  beech 
timber,  three-quarters  of  a  mile  from  the  lights — saw  the  pistol 
barrel — saw  the  man  fire-  -saw  it  twenty  feet  away — saw  it  all  by 
moonlight  ?  Saw  it  nearly  a  mile  from  the  camp  lights  V* 

"Yes,  I  told  you  so  before." 

Then  Abraham  Lincoln  drew  from  the  side  pocket  of  his  coat 
a  blue  covered  almanac,  opened  it  slowly,  offered  it  in  evidence, 
showed  it  to  the  jury  and  the  court,  read  from  a  page  with  careful 
deliberation  that  the  moon  on  that  night  was  unseen,  and  only 
arose  at  1  o'clock  the  next  morning. 

Following  the  climaz,  Lincoln  moved  the  arrest  of  the  perjured 
witness  as  the  real  murderer,  declaring  that  nothing  but  a  motive 
to  clear  himself  could  have  induced  him  io  swear  away  so  falsely 
the  life  of  another  man.  Sovine  afterwards  confessed  to  the 
murder* 
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BZPBRTB   TBICKSD  BT  LAVnTBRB. 

There  have  been  instances  in  which  men  high  in  the  medical 
profession  have  been  canght  in  the  act  of  giving  expert  testimony 
bj  a  lawyer  who  knew  how  to  conduct  a  clever  cross-examination. 

One  instance  of  perjnred  medical  expert  testimony  was  a  doctor 
who  had  been  the  medical  expert  for  the  New  York,  New  Haven  and 
Hartford  railroad  for  thirty-five  years,  for  the  New  York  Central 
railroad  for  twenty  years,  and  for  the  Esie  railroad  fifteen  years. 
He  was  so  expert  that  lawyers  finally  became  afraid  to  cross- 
examine  him. 

There  was  one  lawyer,  however,  who  was  not  afraid-  The 
case  was  one  in  which  a  woman  had  sued  the  city  for  $.  50,000 
damages,  claiming  she  had  been  permanently  injured  by  trippling 
over  a  street  obstruction.  Her  counsel  was  ex-Chief  Justice  Noah 
Davis.  Dr.  Banney,  the  famous  expert,  had  been  in  daily  attend- 
ance upon  the  woman  for  three  years  and  testified  he  had 
exauiined  her  minutely  200  times.  The  city's  medical  experts 
declared  the  woman  was  only  hysterical,  but  the  jury  evidently 
believed  Dr.  Ranney.    The  cross-examination  was  as  follows  : 

Counsel  (quietly) — ^'  Are  you  able  to  give  us,  doctor,  the  name 
of  any  medical  authority  that  agrees  with  you  when  you  say  that 
the  particular  group  of  symptoms  existing  in  this  case  points  to 
one  disease  and  only  one  V^ 

Doctor — ''  0,  yes,  Dr.  Erskine  agrees  with  me.'* 

"  Who  is  Dr.  Brskine,  if  you  please  V 

'^  Well,'*  said  the  witness,  with  a  patronizing  smile,  "  Erskine 
probably  was  one  of  the  most  famous  surgeons  that  England  has 
ever  produced."  There  was  a  titter  in  the  audience  at  the  expense 
of  the  lawyer. 

''What  book  has  he  written  V 

**  He  has  written  a  book  called  '  Erskine  on  the  Spine,'  which 
is  altogether  the  best  known  work  on  the  subject."  The  titter 
around  the  courtroom  was  becoming  louder. 

*'  When  was  this  book  published  ?"  asked  the  lawyer  quietly* 
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"  About  ten  years  ago/' 

**  Well,  how  is  it  that  a  man  whose  time  is  so  much  occupied 
as  you  have  told  us  yours  is  has  leisure  enough  to  look  up  medical 
authorities  to  see  if  they  agree  with  him  ?'* 

*'  Well,  Mr.——,  to  tell  you  the  truth,*'  said  the  doctor,  fairly 
beaming  on  the  lawyer,  ''I  have  often  heard  of  you,  and  I  half 
suspected  you  would  ask  me  some  such  foolish  question ;  so  this 
morning,  after  my  breakfast,  I  took  down  from  my  library  my 
copy  of  Erskine's  book,  and  found  that  he  agreed  with  me  entirely/ 

This  answer  provoked  a  loud  laugh  at  the  expense  of  the 
lawyer.  But  the  lawyer  reached  under  the  table  and  picked  up  his 
own  copy  of  '  ^  Erskine  on  the  Spine,''  and  walking  deliberately  up 
to  the  witness,  said : 

"  Won't  you  be  good  enough  to  point  out  to  me  whore  Erskine 
adopts  your  view  of  the  case  f" 

The  famous  doctor  was  visibly  embarrassed. 

'*  O,  I  can't  do  it  now  ;  it's  a  thick  book,"  he  said. 

'^  But  you  forget,  doctor,  that  thinking  I  might  ask  you  some 
such  foolish  question  you  examined  your  volume  of  Erskine  this 
morning  after  breakfast  and  before  coming  to  court." 

The  doctor  showed  his  embarrassment  plainly.  Refusing  to 
take  the  book,  he  said  : 

"  I  have  not  time  to  do  it  now." 

^'  Time  I"  thundered  the  lawyer.  "Why,  there  is  all  the  time 
in  the  world." 

The  doctor  gave  no  answer. 

'^I  am  sure  the  court  will  allow  me  to  suspend  my  examination 
until  you  shall  have  had  time  to  turn  to  the  place  you  read  this 
morning  in  that  book,  and  can  re-read  it  aloud  to  the  jury." 

There  was  absolute  silence  in  the  court  room  tor  three  minutes. 
The  doctor  wouldn't  say  anything,  the  plaintiff's  attorney  didn't 
dare  say  anytiiing,  and  the  lawyer  for  the  city  did  not  want  to  say 
anything.     He  saw  that  he  had  caught  the  famous  witness  in  a 
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manifest  falsehood  and   that  the    doctor's  whole  testimony  was 
discredited. 

After  a  few  minutes  more  of  this  distressing  silence^  the  presid- 
ing Judge  Mr.  Justice  Barrett  dismissed  the  witness  and  the  whole 
case  collapsed. 

IDENTIFYING    BONES. 

llie  discomfiture  of  a  Chicago  surgeon  in  the  Luetgert  trial, 
who  swore  that  bones  from  the  joint  of  a  sheep  were  the  sesamoid 
bones  from  the  skeleton  of  a  woman,  is  still  fresh  in  the  minds  of 
the  Chicago  legal  and  medical  professions.  There  is  another  case 
in  the  legal  records  equally  as  sensational,  in  which  a  surgeon  in 
a  New  York  trial  covered  himself  with  confusion.  He  was  testi- 
fying as  an  expert  in  a  case  involving  what  is  known  as '^  Potts 
fracture  of  the  ankle."     His  cross-examination  was  as  follows  : 

"  Will  you  please  take  these,  doctor/*  said  the  lawyer,  handing 
him  to  lower  bones  from  human  skeleton,  '^  and  tell  the  jury 
whether  in  life  they  constituted  the  bones  of  a  woman's  leg  or  a 
man's  leg  V 

«  It  is  difficult  to  tell,  sir.'' 

"  What,  can't  you  tell  the  skeleton  of  a  woman's  leg  from  a 
man's,  doctor  ?" 

*'  0,  yes  ;  I  should  say  it  was  a  woman's  leg." 

"  So,  in  your  opinion,  doctor,  this  was  a  woman's  leg  ?" 
(Scornful  emphasis  on  the  word  woman.  It  was,  in  fact,  a  woman's 
leg.) 

The  doctor,  observing  the  lawyer's  face  and  thinking  he  had 
made  a  mistake,  said  hurriedly  : 

*^  0, 1  beg  your  pardon,  it  is  a  man's  leg,  of  course.  I  had  not 
examined  it  carefully." 

By  this  time  the  jurymen  were  all  sitting  up  and  showing 
much  amusement  at  the  doctor's  increasing  embarrassment. 

'*  Now,  doctor,"  continued  the  lawyer,  producing  more  bones, 
^^  please  put  the  skeleton  of  the  foot  into  the  ankle  joint  of  the 
bones  you  already  have  in  your  hand,  and  then  tell  me  whether 
it  is  the  right  or  left.l^." 
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*'Y©s/'  said  the  doctor  confidently,  us  he  fitted  the  bon^ 
together,  "  it  is  the  left  leg,  as  I  said  before." 

"  But,  doctor,  donH  you  see,  you  have  inserted  the  foot  into 
the  knee  joint  ?    Is  that  the  way  it  is  in  life  ?" 

The  jury  roared  with  laughter,  in  which  the  entire  court  room 
joined.    The  doctor  was  dismissed  and  his  patient  lost  the  case. 

VOICK    BKTBAYS    FALSKHOOD. 

Lawyers  have  many  ways  of  deciding  in  their  own  minds 
when  a  witness  is  lying.  Embarrassment  is  one  of  the  signs  of 
perjury — ^but  not  an  infallible  one,  for  even  the  most  truthful 
witness  is  frequently  embarrassed. 

Witnesses  of  a  low  grade  of  intelligence,  when  they  testify 
falsely,  usually  display  it  in  various  ways ;  in  the  voice,  in  a  certain 
vacant  expression  of  the  eyes,  in  a  nervoas  twisting  about  in  the 
witness  chair,  in  an  apparent  effort  to  recall  to  mind  the  exact 
wording  of  their  story,  and  especially  by  the  use  of  language  not 
suited  to  their  station  in  life. 

On  the  other  hand,  there  is  something  about  the  manner  of 
an  honest  but  ignorant  witness  that  makes  it  manifest  to  the 
experienced  lawyer  that  he  is  narrating  only  the  things  that  he 
has  actually  seen  and  heard. — The  Law  Students'  Helper. 

A  Judge  sleeping  on  the  Bench: — A  very  pointed  allusion 
to  Lord  Coleridge^s  habit  of  sleeping  on  the  bench  was,  says 
the  Globcy  once  made  in  the  Court  of  Appeal  in  a  case  which 
Mr.  Justice  Mathew  had  tried  with  him.  **This,  my  lords,  is 
an  appeal  from  a  decision  of  Mr.  Justice  Mathew,"  said  a  counsel 
for  the  appellant.  "You  mean  a  decision  of  the  Lord  Chief 
Justice  and  Mr.  Justice  Mathew,"  observed  Lord  Esher.  "  No, 
I  mean  a  decision  of  Mr.  Justice  Mathew,"  replied  the  coun- 
sel. "  There  is  something  wrong  here.  The  Lord  Chief  Justice's 
name,  as  well  as  Mr.  Justice  Mathew's,  appears  on  the  papers," 
Lord  Esher  explained.  '*0h,  I  don't  deny  the  Lord  Chief  Justice 
was  present,''  remarked  the  daring  advocate.  '^  Go  on,"  exclaimed 
Lord  Esher,  not  without  the  suggestion  of  a  smile  upon  his  counte* 
vtoiG^-^Laiu)  Students'  Journals 
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Bight  of  an  Advocate  to  shed  tears  before  a  Jury  :— Has  an 
advocate  the  right  to  shed  tears  before  a  jury  ?  This  impor- 
tant question  (says  the  Globe)  has  been  carefully  considered 
by  the  Supreme  Court  of  Tennessee.  A  defendant  alleged  that 
the  feelings  of  the  jury  in  the  Court  below  had  been  unfairly  turned 
against  him  by  the  tears  shed  by  the  counsel  for  the  plaintiff.  The 
appellate  tribunal,  in  deciding  this  novel  point  in  professional 
ethics,  said  :  ^' Tears  have  always  been  considered  legitimate  argu- 
ments before  a  jury.  It  would  appear  to  be  one  of  the  natural 
rights  of  counsel,  which  no  Court  or  Constitution  could  take  away. 
Indeed,  if  counsel  has  them  at  command  it  may  seriously  be  ques- 
tioned whether  it  is  not  his  perfessional  duty  to  shed  them  whenever 
proper  occasion  arises,''  Even  in  America^  however,  the  Court 
decided  that  the  weeping  advocate  must  not  "  impede  or  delay  the 
business  of  the  Court.'* — Law  Students^  Journal, 
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The  Hindu  Wills  Act  with  Notes  and  Commentaries  by  Mahbndba 
Chandra  Majumdab,  1904.  Price  Rs.  10.  Published  by  San- 
YAi  AND  Co.,  Calcutta. 

Mr.  Majumdar  has  brought  out  an  annotated  edition  of  the 
Hiadu  Wills  Act  which  is  sure  to  be  very  useful  to  practitioners. 
The  notes  are  very  full  and  arranged  under  appropriate  heads 
and  contain  references  to  and  extracts  from  the  English  and  Indian 
cases  and  text  books  bearing  upon  the  subject-matter  of  the 
sections.  The  extracts  are  specially  likely  to  be  useful  to  mofussil 
practitioners  who  may  not  have  access  to  libraries. 


The  Law  of  Torts,  by  Clbbk  and  Lindsbll,  3rd  Edition,  by  Wtatt 
Paine.  Published  by  Messrs.  Sweet  and  Maxwell,  Limited, 
3,  Chancery  Lane,  London.     Price  30  sh. 

Clerk  and  Lindsell  on  Torts  has  acquired  a  recognised  position 
aa  a  standard  book  on  the  sabjeofc  and  it  does  not  Maud  in  need 
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of  any  reoommendation.  The  changes  that  have  taken  place  in  the 
law  since  the  publication  of  the  2nd  edition  have  all  been  taken 
notice  of.  There  is  no  branch  of  jorisprudence  where  the  law  is 
being  developed  so  rapidly  as  in  Torts  and  in  no  country  is  its 
development  more  striking  than  in  America.  We  find  iew  references 
to  the  American  authorities  and  we  hope  that  in  the  next  edition 
this  defect  will  be  removed. 


Honuin  Late  Examifhation  &u%de  by  Willis  and  Olives.  2nd 
Edition.  Price  8  $h.  6  d.  Published  by  Missrs.  Buttbr- 
woBTH  &  Co.,  12,  Bell  Yard,  Temple  Bar,  London,  W.  C. 

We  are  not  much  in  favour  of  examination  guides  which  are 
intended  to  furnish  students  with  answers  to  questions  likely  to 
be  set  in  examinations.  They  have  a  great  tendency  to  encourage 
cramming  and  books  like  these  prove  that  cramming  is  as  much 
prevalent  in  England  as  in  this  country.  Such  books,  however, 
are  capable  of  being  put  to  a  proper  use  if  candidates  regard  the 
answers  merely  as  a  standard  or  model  and  do  not  learn  them  by 
rote.  The  questions  are  selected  so  as  to  cover  nearly  the  whole 
field  of  Roman  Law  and  the  answers  are  neat.  We  have  no  doubt 
that  the  second  edition  will  be  much  appreciated  by  candidates 
for  examination  in  Roman  Law. 


An  Analysis  of  Holland's  Jurisprudence  by   J.  S.  Jatxwabdskk, 
1904.    Published  at  the  Ceylon  Examiner  Press,  Colombo. 

We  do  not  know  what  purpose  is  intended  to  be  served  by 
an  Analysis  of  Holland's  Jurisprudence  except  that  of  cramming. 
Every  good  student  ought  to  make  an  analysis  for  himself  and 
any  publication  which  has  the  effect  of  inducing  students  not  to 
take  the  trouble  of  making  an  analysis  for  themselves  cannot  fail 
to  be  harmful. 
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*'  HEADS  OP  MUTTS— THEIR  P0\yER8  OF  CHARGING 
OR  ALIENATING  MUTT  PROPERTY." 

'*In  its  original  and  narrow  sense  tho  term'Mutt^  signified 
the  residence  of  an  ascetic,  sanyasi  orparadesi."  (Giycma  Sambamia 
Pandara  v.  Kandasami  Tambiran^.)  *' The  typical  mutt  consists  of 
an  endowed  temple  or  shrine  with  a  dwelling  place  for  the  superior 
(the  mohunt)  and  his  disciples  (chelas).  The  endowment  of  a 
mutt  is  either  the  result  of  a  private  dedication  or  is  a  grant  made 
by,  and  the  institution  itself  is  a  kind  of  off-shoot  from,  an  already 
existing  wealthy  mutt.  The  property  is  generally  not  very  large, 
though  in  exceptional  cases  it  is  so/'  (Oossnin  Dowlut  Geer  v. 
Buiseasur  Geer- .)  Throughout  the  present  discussion  it  is  important 
to  bear  in  mind  that  the  endowed  mutt  is  '  in  the  nature  of  a  monastic 
tn«^i^<*^ion'— presided  over  by  an  •  ascetic  head  who  is  in  charge  of 
the  endowments  of  the  mutt ''  in  trust  for  the  maintenance  of  the 
mutt,  for  his  own  support,  for  that  of  his  disciples,  and  for  the 
performance  of  religious  and  other  charities  in  connection  with  it 
according  to  established  usage/'  It  may  also  here  be  conveniently 
stated  that  in  addition  to  what  may  be  called  the  ^  Mutt  endow- 
ments proper/  there  are  under  the  control  of  the  head  of  every 
important  mutt,  various  'temple  endowments,  katlais  or  endow- 
ments for  special  services  in  particular  temples  and  other  endow- 
ments in  the  nature  of  religious  and  charitable  trusts'  {Giyana 
Sambanda  Pandara  v.  Kandasami  Tambiran^  and  Kashi  Bashi 
Ramling  Swami  v.  Chitumbemath  Koomar  Swami^)  the  admin- 
istration or  conduct  whoreof,  in  the  absence  (as  is  usual)  of  any 
evidence  as  to  the  intention  of  those  who  instituted  and  endowed 
them,  follows,  according  to  usage,  the  management  of  the  mutt. 

With  reference  to  the  head  of  a  mutt,  the  Privy  Council  in 
Greedhari  Doss  v.  Nundkissore  Doss*   observed    that  "the   only 

1.     I.  L.  E.  10  M.  376  (886).  3.    20  W.  B.  P.  C.  at  221. 

3.     19  W.  B.  515.  4.     11  M.  I.  A.  428. 
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law  as  to  theso  mohunts  and  their  offices,  functions  and  duties 
is  to  be  found  in  custom  and  practice  which  is  to  be  proved  by 
testimony,"  and  as  to  the  succession  to  the  headship,  their  Lord- 
ships in   Genda   Puri   v.    Chattar  Puri^    again  stated   that   "in 
determining  who  is  entitled  to  succeed  as  mohunt — the  only  law 
to  be  observed  is  to  be  found  in  custom  and  practice  which  must 
be  proved   by  testimony.     In  the  Tirupanandal  Mutt  cnse*  (which 
came  up  before  them  in  1873),  their  Lordships  observed  that  the 
questions  therein  raised  for  determination  depended  *'  not  so  much 
upon  the  general  law  of  property  as   upon   the  rules — whether 
defined  by  writing  or  to  be  inferred  from  evidence  of  long  usage— 
that  regulate  a  particular  religious  community''  {Katthi  Bashi   v. 
Chitumbernath^ .)     In  the  course  of  the  judgment,  their  Lordships 
refer  to  the  following  extract  from  a  letter  (of  the  respondent)  as 
being  a  ^'true  account  of  the  cofistitution  and  relation  of  the  two 
mutts  and   their  respective  mohunts."  -^  Since  a  long  series  of  years 
there  have  been  two  mutts,  one  at  Benares  and  the  other  at  Tirupa- 
nandal, to  which  are  attached  landed  property  for  their  support 
and  two  mohunts  to  raanage  them  respectively.     From  the  income 
of  the  landed  estates  of,  and  the  donations  of  several  rajahs  of 
Deccan  to,  each  mutt,  its  expenditure  is  defrayed,  establishment 
is  maintained,  and  the  revenues  of  Government  paid  by  its  respec- 
tive mohunts." 

The  observations  of  the  Privy  Council  in  the  above  cases  do 
hot,  of  course,  imply  that  no  definite  jural  character  can  bo 
ascribed  to  the  head  of  a  mutt,  but  their  F^ordships  of  the  Judicial 
Committee  (it  is  to  be  regretted)  have  never  discussed  or  decided 
this  question. 

In  Mohunt  Bunn  Snroop  Dass  v,  Kltasln  Jha*  (where  the 
question  was  as  to  the  validity  of  an  alienation  by  a  mohunt  and 
as  to  possession  of  the  vendee  being  adverse  even  during  the  life- 
time of  the  vendor),  it  is  taken  as  undisputed  that  a  mohunt  has 
'only  a  life  interest  in  the  property' of  the  institution  (with  the 
ruling  in  that  case  on  the  question  of  adverse  possession,  we  are 
not  here  concerned,  though  it  may  be  stated  in  passing  th<»t  it  is 
difficult  to  reconcile  it  with  the  decision  of  the  Judicial  Committee  in 


1.    L.  Bi  18  I.  A.  105.  8.    20  W.  R.  at  218. 

«.    2OW.B.217.  4.    20W.B.471, 
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Velu  Pandaram's  ccwe^,  and  a  recent  decision  of  this  Court  in  Pydi- 
ganfam  Jagannatha  Raw  v.  Chowdhary  Bamadoss  Patfuiik^).  In 
the  case  of  Sammantha  Vandara  v.  SMappa  Chetti^,  the  Madras 
High  Court  addressed  itself  specifically  to  this  question,  and  the 
learned  Judges  make  a  definite  8tat.emeut  of  the  law  on  the  point : 
'*  The  property  is  in  fact  attached  to  the  office  and  passes  by 
inheritance  to  no  one  who  does  not  fill  the  office.  It  is  in  a  certain 
sense  trust  property ;  it  is  devoted  to  the  maintenance  of  the 
establishmenti  but  the  superior  has  large  dominion  over  it,  and  is 
not  accountable  for  its  management  nor  for  the  expenditure  of 
the  income,  proWded  he  does  not  apply  it  to  any  purpose  other 
than  what  may  fairly  be  regarded  as  in  furtherance  of  the  objects 
of  the  institution*.''  Adverting  to  the  same  question,  the  same 
learned  Judges  in  their ^^laborate  judgment  in  Giyana  Sambanda 
Paitdara  v.  Kandasamt  Tamlnran^,  say  : — 

*^  We  may  here  observe  that  the  ownership  which  is  referred 
to  is  not  to  be  understood  in  the  sense  in  which  it  is  ordinarily 
used  in  connection  with  private  property.  It  is  intended  to  denote 
the  legal  relation  of  the  head  of  an  Adhinam  to  the  Adhinam 
endowments  under  his  supervision  and  control''  (and  after  re- 
ferring to  their  judgment  in  Sammantha^e  case,  they  add)  "  we 
take  it  then  that  the  case  suggested  by  para.  4  of  the  plaint  is  this 
— that  the  appellant  is  the  superintendent  and  responsible  manager 
or  trustee  of  the  mutts  and  the  charities  in  suit,  though  with 
an  increased  dominion  over  the  endowments  of  the  mutts^/^ 
Before  proceeding  further,  it  is  perhaps  desirable  here  to  draw 
attention  to  a  slightly  inaccurate  statement  in  the  p%{$sage  quoted 
from  SammaiUha  Pandaram'a  case^,  for  though  the  statement  itself 
was  immaterial  for  the  actual  question  involved  in  the  case,  it  is 
one  calculated  to  produce  a  very  easy  confusion  of  ideas  leading 
to  important  consequences  when  pursued  to  its  logical  develop* 
ments.  In  the  observation  that  the  property  'passes  by  inherit^ 
ance  to  no  one  who  does  not  fill  the  office/  the  learned  Judges 
seem  to  imply  that  each  successive  head  takes  the  mutt  properties 
by  inheritance  from  his  predecessor,  and  this  view  seems  to  be  the 
basis  of  the  decision  in  Goeaain  Dowlut  v  Bionessur^  But  this 
ignores   the  fact  that  the  rule  laid  down  by  Yajnavalkya   (as  to 

I.     I.  L.  E.,  2f  M.  271.  4.     Ibid,  p.  179.  7.    1«  W.  R.  816, 

X     A.  8.  229  of  1901  (nnreportod.)    ^.     I.  L.  B.»  10  M,  875. 

8.    I.  L.  B.,  2  H.  175.  6.    I.  L.  B.,  10  M.  at  478^474, 
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succession  to  an  ascetic)  relates  to  the  *  ijidividual  property  of 
the  BAcetic 3  Giyana(3ambanda  Pandarav.  K^nidcLsami  Tambiran^) 
and  not  to  the  extensive  properties  under  his  control  as  head  of  a 
mutt.  In  this  connection  (and  with  reference  to  wliat  comes  later 
on  as  to  the  inapplicability  of  the  analogy  drawn  from  the  ecclesias- 
tical system  of  Europe),  it  is  important  to  note  that  under  the 
Hindu  system  *  an  ascetic  is  prevented  by  the  usage  of  his  order  from 
owning  or  managing  property  for  personal  enjoyment'  {Giyana 
Samhanda  Pafidara  v.  Kandasami  Tamhiran^).  In  one  of  his  disqui- 
sitionsy  the  author  of  the  Mitakshara  propounds  the  following 
query   and  answers  it  himself  (Mit.  Cli.  II,  S.  viii,  pi.  7,  8  and  9). 

**  Are  not  those  who  have  entered  into  a  religious  profession i 
unconcerned  with  heritable  property,  since  Vasishtha  declares  : 
'They  who  have  entered  into  another  order  are  debarred  from 
shares/  How  then  can  there  be  a  partition  of  their  property  ? 
Nor  has  a  professed  student  a  right  to  his  own  acquired  wealth  : 
for  the  acceptance  of  presents  and  other  means  of  acquisition  are 
forbidden  to  him.  And^  since  Gautama  ordains  that  ^  a  mendicant 
shall  have  no  hoard,'  the  mendicant  also  can  have  no  efEects  by 
himself  acquired. 

"  The  answer  is,  ^  a  hermit^  may  have  property  ;  for  the  text  (of 
Yajnavalkya)  expresses,  'the  hermit  may  make  a  hoard  of  things 
sufficient  for  a  day,  a  month,  six  months,  or  a  year,  and  in  the 
month  of  Asvina  he  should  abandon  (the  residue  of)  what  has  been 
collected/  The  ascetic  too  has  clothes,  books  and  other  requisite 
articles  :  for  a  passage  (of  the  Vedas)  directs  that  '  he  should  wear 
cloths  to  cover  his  privy  paints'  and  a  text  (of  law)  prescribes 
that  ^  he  should  take  the  requisites  for  his  austerities  and  sandals/ 
The  professed  student  likewise  has  cloths  to  cover  his  body  and 
he  possesses  also  other  effects.  It  was,  therefore,  proper  to  explain 
the  partition  or  inheritance  of  such  property," 

It  may  safely  be  left  to  other  minds  to  judge  how  far  the 
above  passage  of  the  law  (in  defence  of  the  proprietary  rights  of  a 
hermit,  &c.,)  warrants  an  ascetic  holding  beneficially  properties 
worth  several  lakhs  of  rupees.  Under  the  European  system,  the 
monk  who,  jike  our  ascetic,  was  '  civilly  dead'  was  incapable 
of  holding  property  '  in  temporal  goods/  but  not  so  the  '  clergy- 

1.    I.  L.  B.,  10  M.  3S5.  2.    I  bid,  387. 

8,    t.e.,  a  Vanaprastha  and  not  a  yati  or  an  ascetio. 
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man/  iucludiug  under  this  head  bishop^;^  deacous^  &c.,  though 
under  the  Catholic  system  these  (latter)  could  not  marry.  (See 
Djjiit'sCiWl  Liw.  IV .1.  Bk.  Tit.  LI,  Section  II,  Articles  13  and  14). 
A  mutt  has  its  counterpart,  not  in  tlie  benefice  of  a  bishop,  but  in 
the  '  monasteries'  of  the  Middle  Ages.  A  monk  himself  could  hold 
no  property,  but  a  *  monastery'  (consisting  of  a  large  number  of 
monks)  was  counted  as  a  juristic  j^erson,  and  in  its  coi'porato  charac- 
ter could  hold  property  and  possess  rights  and  duties  (Domat,  I  bid, 
Art.  15).  This  must  also  be  the  true  theory  as  to  the  mutts  of 
India.  In  Giyana  SamhandaPavdara  v.  Kandasami  Tamhiran^,  the 
Judges  observe,  "the  admiuistrntion  of  a  matam  endowment  pro- 
sided  over  by  an  ascetic  was  an  exception  to  the  rule  (of  incapacity 
or  prohibition),  recognized  on  the  ground  that  such  administration 
was  in  furtherance  of  the  cause  of  religion.  But  among  Sudras, 
the  administration  of  Temple  Endowments,  of  endowments  instituted 
for  special  services  in  Hindu  Temples  and  of  endowments  founded 
for  the  support  of  religious  and  other  charities,  either  in  particular 
places  01"  on  particular  occasion.^,  was  also  considered  to  fall  under 
the  exception.^' 

In  any  view,  the  devolution  is  not  by  way  of  '  inheritance,^  but 
by  way  of  '  succession  to  an  office,'  and  what  devolves  on  each  suc- 
ceed! ng  mohunt  or  head  of  the  mutt  is  not  the  ^  laud'  or  the 
properties  of  the  mutt,  but  the  '  management'  of  the  endowment. 

The  law  as  laid  down  in  S'lmbanda  Pandara  v.  Kandasami 
Tamliran^  and  Sammantha  Pnndarav.  Sellappa  Ghetto  though  not 
altogether  free  fi*om  difficulties,  was  substantially  accepted  and 
followed  by  the  various  High  Courts,  till  the  point  again  came 
to  be  considered  in  the  recent  case  of  Vidyapurna  Thirthaswami 
v.  Vidyanldhi  Thirthaswami*.  The  question  in  the  case  was 
as  to  the  effect  of  lunacy  on  the  position  of  the  head  of  a  mutt. 
The  actual  decision  in  t]ie  2  Madras  case  did  not  require  to  be  dis- 
sented from  (though  the  learned  Judges  in  passing  pi-actically  ex- 
press their  dissent  from  that  case),  but  the  law  therein  laid  down 
as  to  the  precise  legcil  status  of  the  head  of  a  mutt  had  to  be 
considered.  But  it  is,  to  say  the  least,  curious,  (if  not  a  matter  to  be 
regretted),  that  no  specific  reference  is  made  by  either  of  the  learned 
Judges  to  this  part  of  the  Judgment  in  the  two  earlier  cases.     The 


1.     I.  L.  R.,  10  M.  383.  3.    I.  L.  R.,  2  M.  l7o  . 
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Officiating  C.  J.,  remarks  in  his  judgment^  that  it  must  be  admitted 
that  there  is  no  direct  authority  pointing  out  the  precise  jural  char- 
acter of  the  heads  of  iastitutions  of  the  kind  referred  to  above,  and 
their  Lordships  decide  the  question  on  principle  and  analogy.  With 
the  actual  decision  in  the  case,  we  are  not  here  concerned,  nor  is 
it  pertinent  to  the  present  discussion  to  enquire  whether,  on  the 
evidence  of  usage  on  former  occasions  of  lun.icy  {vide  p.  446),  or 
on  the  ground  that  the  principles  of  the  English  or  general  law 
of  Trusts  do  not  all  apply  to  seemingly  kindred  institutions  in 
India  {vide  p.  448),  the  case  could  have  been  disposed  of,  without 
entering  into  the  general  question  of  the  legal  status  of  the  head 
of  a  mutt.  The  importance  of  the  subject,  no  less  than  the  weight 
due  to  the  opinion  of  such  distinguished  judges  expressed  in  the 
elaborate  and  considered  judgments  delivered  in  the  case,  makes  it 
necessary  that  the  conclusion  arrived  at  in  the  case  and  the  reasoning 
and  analogy  on  which  the  same  is  based,  should  be  carefully  analysed 
and  examined.  It  is  perhaps  pardonable  to  say  that  there  are  por- 
tions of  their  Lordships'  judgments  which  many  may  find  novel, 
if  not  also  difficult  to  concur  in,  but  this  cannot  detract  from  the 
authority  due  to  such  weighty  pronouncement.  Their  Lordships' 
conclusion  is  thus  stated  in  the  judgment  of  Bhashyam  Aiyangar,  J.^ 

"  In  legal  contemplation,  the  head  of  a  mutt,  as  such,  has  an 
estate  for  life  in  its  permanent  endowments  and  an  ahsohde 
property  in  the  income  derived  from  the  offerings  of  his  followers 
subject  only  to  the  burden  of  maintaining  the  institution/' 

'^  In  the  case  of  mutts,  such  defined  and  specific  purposes 
immediately  connected  with  the  maintenance  of  the  mutt  as  an 
institution  are  in  the  nature  of  things  very  limited  and  a  lai*ge  part 
of  the  inc'jme  derived  from  the  endowments  of  the  mutt  as  well  as 
from  the  money  offerings  of  its  disciples  and  followers —  which 
offerings  as  a  rule  are  very  considerable— is  at  the  disposal  of  the 
head  of  the  mutt  for  the  time  being,  which  he  is  expected  to  spend 
at  his  will  and  pleasure,  on  objects  of  religious  charity  and  in  the 
encouragement  and  promotion  of  religious  learning.  liis  obliga- 
tion to  devote  the  surplus  income  to  such  religious  and  charitable 
objects  is  one  in  the  nature  only  of  an  imperfect  or  moral  obligation 
resting  in  his  conscience  and  regulated  only  by  the  force  of  public 

1.    I  L.  R.,  37  M.  MO.  2.    I.  L.  E.,  27  M.  at  466^ 
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opinion  and  he  is  in  no  way,  whether  as  a  trustee  or  otherwise, 
accoontable  for  it  in  law/'  * 

The  bases  of  the  steps  in  the  argument  of  the  learned  judges 
may  be  briefly  stated  as  follows  : — 

(i).  The  history  of  these  mutts  in  India  shows  that  in  their 
origin  and  growth,  they  bear  a  close  resemblance  to 
'  ecclesiastical  endowments '  in  Europe, 
(ii).  The  history,  taken  with  the  objects  of  the  mutts  and  the 
prevalent  practice  in  them,  also  shows  that  the  heads  of 
these  mutts  cannot  be  regarded  as  mere  trustees, 
(iii).  In  its  true  legal  character  the  headship  of  a  mutt  is  in 
the  nature  of  a  *  corporation  sole,'  and  this  is  borne  out 
by  the  analogy  of  '  ecclesiastical  ccrporations  sole  * 
in  the  English  Common  law. 

(iv).  The  theory  of  'corporations'  is  not  unknown  to  Hindu 
Law,  but,  on  the  other  hand,  many  institutions  —lay  and 
ecolesiastical — in  this  country  are  really  'corporations.' 
(v).  The  '  corporate  person'  in  the  case  of  mutts,  is  '  the  oflice 
of  the  Spirituid  Teacher,  Acharya,  which,  as  it  were,  is 
incarnate  in  the  person  of  each  successive  Swami.' 

(vi).  On  the  analogy  of  the  *  bishop'  and  the  'parson '  in  the 
English  law  the  h'jad  of  a  mutt  must  be  held  to  have 
the  jural  character  already  stated ;  and 

(vii).  It  is  a  well-known  principle  of  Hindu  Law  that  lunacy 
does  not  divest  an  estate  once  vested. 

Both  the  learned  judges  refer  at  some  length  to  the  legal 
character  of  the  idol,  and  of  the  '  trustee  or  manager '  in  Hindu 
templee,  but  they  do  this  mainly  to  distinguish  the  position  of  the 
head  of  a  mutt  from  that  of  a  trustee  of  a  temple,  on  the  ground 
that  in  the  latter  case,  all  property  is  vested  not  in  the  trustee,  but  in 
the  idol  as  a  '  juristic  person,'  whereof  the  trustee  is  a  mere  manager, 
to  carry  out  *  specific  purposes  connected  with  the  temple' — purposes 
defined  and  settled  by  usage  and  custom '.  Vidyapurna  r.  Vidya, 
Nidhi}.)  If,  as  appears  to  be  the  view  of  the  learned  Judges,  anything 
turns  on  the  purposes  of  the  endowment  being '  specific'  in  the  sense 
of  being  '  defined  by  custom  and  usage/  one  cannot  help  asking 

^  I.    I.  L.B.,27M.465,  ^ 
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whether  in  the  case  of  mutts,  the  purposes  for  which  the  income  is 
to  be  spent  are  not  as  much  settled  by  usage  and  custom,  and 
whether  the  difference,  if  any,  is  not  after  all  one  of  degree,  rather 
than  of  kind. 

Proceeding  now  to  deal  (seriatim)  with  the  conclusion  and 
arguments  as  above  summarised,  it  is  perhaps  not  too  much  to 
say  that  in  spite  of  the  elaborate  discussion,  the  judgments  of  their 
Lordships  suggest  or  leave  unanswered  more  difiiculties,  than 
what  they  help  to  solve  or  set  at  rest.  Leaving  alone  the  pro- 
perties that  form  what  may  be  called  '  special  endowments '  under 
the  charge  of  the  head  of  the  mutt  (as  to  which  their  Lordships 
admit  that  ho  is  in  the  nature  of  a  trustee,  vide  p.  455)  and  deal- 
ing only  with  the  mutt  endowments  proper,  their  Lordships*  con- 
clusion confers  on  the  head  of  ^the  mutt,  an  absolute  heneficial 
interest  (subject  of  course  to  the  maintenance  of  the  mutt)  during 
the  term  of  his  life,  in  the  income  of  the  mutt  (from  the  endowed 
properties  as  well  as  from  offerings,  &c.,)  treating  such  interest 
as  a  vested  life-estate  which  cannot  ordinarily  be  divested,  and 
making  the  head  of  the  matt  absolutely  unaccountable  in  law  to 
anybody  as  to  the  way  in  which  he  applies  the  income.  It  need 
hardly  be  pointed  out  that  this  position  goes  much  further  than 
that  in  SammanthaPandara's  case\  where  the  learned  Judges  accept 
that  the  mutt  endowments  are  *  in  a  sense  trust  property,'  though 
they  make  the  superior  unaccountable  for  the  expenditure  of  the 
income,  ^provided  he  does  not  apply  it  to  any  purpose  other  than 
what  may  fairly  be  regarded  as  in  furtherance  of  the  objects  of  the 
institution.'  It  is  not  clear  whether  the  learned  Judges  meant  this 
proviso  to  bo  a  legal  limitation  or  only  in  the  nature  of  a  moral 
obligation,  and  if  the  former,  how  they  expected  it  to  be  enforced. 
But  in  Vidyapuma^s  case^  it  is  distinctly  laid  down  that  any  such 
limitation  is  merely  in  the  nature  of  a  'moral  or  imperfect,'  obliga- 
tion. What  the  learned  judges  mean  by  the'maintenanceoi  the  mutt,' 
— whether  it  means  the  barest  administration  of  the  mutt  proper- 
ties, the  repair  of  its  buildings  and  the  pay  of  its  establishment,  or 
whether  it  is  used  in  a  broader  or  more  comprehensive  sense  so  as 
to  include  also  the  carrying  out  of  the  objects  of  the  foundation 
(by  spending  the  income  for  the  usual  charitable  purposes  and  the 
encouragement  of  learning)  ^-^  it  is  not  possible  to  say.  The  tenor  of 

J.    I.  Ii.  R.»  a  M.  175,  2.    I.  L.  R.,  27  M.  486, 
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their  obeerrations  would  rather  seem  to  indicate  that  they  UBe  the 
expression  in  its  narrower  sense. 

One  primary  objection  that  appears  on  tlie  very  face  of  their 
Lordships'  conclusion  is  that  they  are  contravening  an  established 
principle  of  Hindu  Law  in  conferring  upon  an  ascetic  a  bene- 
ficial interest  in  temporal  properties.  Bhaahyam  Aiyangar,  J. 
in  comparing  the  head  of  a  mutt  to  a  'bishop'  observes  that 
'  there  is  a  striking  similarity  between  the  two  in  respect  of  the 
corporate  character  of  the  office  and  the  beneficial  enjoyment  of 
the  income  by  the  incumbent'  As  abready  stated,  the  Canon  Law 
and  the  English  Law  do  not  disqualify  *  clergymen'  (but  only 
'  monks')  to  hold  property.  If  it  is  to  be  presumed  that  their  Lord- 
ships do  not  dissent  from  the  account  in  Giyana  Sambanda  Pandara 
V.  Kandasami  Tamhiraiii^  of  the  history  and  objects  of  the  mutt,  it  is 
difficult  to  reconcile  this  theory  of  'beneficial  interest'  with  the  state- 
ment in  that  case  that  the  matam  and  its  endowments  are  under  the 
charge  of  the  head '  in  trust  for  the  maintenance  of  the  mutt,  for  his 
own  support,  for  that  of  his  disciples  and  for  the  performance  of 
rehgious  and  other  charities  in  connection  with  it  according  to 
usage.'  In  this  latter  view,  his  beneficial  interest  is  only  that  of 
one  of  several  beneficiaries  and  not  that  of  a  '  real  owner  for  the 
time  being'  as  the  Officiating,  C.  J.  now  describes  it.  The  circum- 
stance that  the  head  has  considerable  powers  (of  discretion)  in  the 
disposal  of  the  income  in  furtherance  of  the  objects  of  the  insti- 
tution cannot  convert  a  '  trust'  estate  into  a  '  beneficial'  estate. 

The  interest  of  the  head  is  treated  by  their  Lordships  as  a 
vested  life-estate  which  cannot  ordinarily  be  divested.  Whatever 
may  be  the  acceptability  of  this  theory  in  the  particular  case,  it 
is  impossible  to  shut  one's  eyes  to  the  serious  consequences  to 
which  it  must  lead.  In  fact  this  view  would  place  the  head  of  the 
mutt  in  a  much  more  advantageous  position  than  the  bishop  or 
parson  to  whom  he  is  likened.  The  European  ecclesiastical  system 
has  made  specific  provision  for  *'  deprivation'  of  office,  in  cases 
of  misconduct,  criminality,  heresy  and  the  like — (rufe  Stephen's 
Commentaries,  13th  Edition,  Vol.  II,  pp.  50(1  and  608-9).  But 
in  the  absence  of  any  trust,  and  in  the  face  of  the  theories 
of  '  vested  estate'  and  '  unaccountability,'  no  remedy  would  seem 
to  be  available  against  the  head  of  a  mutt,  however  guilty  he  may 

1.    I.  L.  a.,  10  M.  386, 
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be  of  misfeasancej  malfeasance  or  non-feasance  in  the  matter  of  the 
administration  of  the  mutt  or  however  profligate  his  life  may  be. 
Take  the  extreme  case  of  his  becoming  a  convert  to  some  other 
faith.  It  might  be  urged  that  this  will  entail  excommunication 
and  consequent  forfeiture  of  his  office.  But  if  his  interest  in  the 
office  and  in  the  properties  of  the  mutt  is  in  the  nature  of  a  vested 
proprietary  right,  it  is  extremely  unlikely  that  Act  XXI  of  1850 
will  not  apply  to  prevent  any  such  forfeiture.  A  lunatic  head 
is  bad  enough,  but  a  Mahomedan  or  Christian  Swami  presiding 
over  the  Ahobilum,  Sringeri  or  Udipi  mutt  would  be  a  sad  spectacle 
indeed  and  it  will  be  an  evil  day  for  this  country  when  its  judiciary 
and  legislature  should  in  all  good  faith  bring  its  religious  founda- 
tions to  this  pass. 

The  theory  of  unacoountability  is  based  by  his  Lordship  the 
Officiating,  C.  J.  on  the  ground  that  Hhe  Swamis  were  not  mere 
subordinates  in  the  institutions  but  heads  whose  duty  it  was  to 
promote  learning  and  further  the  interests  of  religion ;  such  heads 
moreover  as  ascetics  not  prone  to  be  affected  by  motives  incident 
to  worldly  life  requiring  less  restraint  in  dealing  with  property 
than  ordinary  men.  It  followed,  therefore,  that  the  law  gave  them 
over  what  remained  of  the  income  after  defraying  the  established 
chargesof  the  institution  a  full  rightof  disposition,  while  in  respect 
of  the  corpus  it  treated  the  individuals  composing  the  line  of 
succession  as  in  the  position  of  tenants  for  life.'  It  is  not  clear 
whether  in  the  above  passage  his  Lordship  refers  to  '  the  law'  as 
now  administered  or  the  ancient  'Hindu  Law."  If  it  is  meant 
that  the  text  of  Hindu  Law  gives  the  Swami  the  status  above 
decribed,  no  such  text  is  referred  to.  It  is  difficult  to  see  why,  if 
the  law  had  so  much  faith  in  the  unworldly mindedness  of  the 
ascetics^  it  should  have  drawn  any  distinction  between  the  *  income' 
and  the  'corpus'  giving  the  head  of  the  mutt  different  degrees 
of  control  over  tie  two.  Further  it  will  be  paying  scant  deference 
to  the  practical  insight  of  the  Hindu  commentators  (if  not  the 
text-writers)  to  say  that  they  never  suspected  the  would-be  heads 
of  mutts  of  worldlymindednesss. 

There  was  perhaps  some  justification  for  keeping  the  admini* 
stration  of  these  mutts  free  from  the  control  of  Courts  of  law 
in  days  when  royal  control  over  religious  foundations  was  a  reality, 
when  the  native  rulers  and  after  them  even  the  British  Gx)vemment 
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(for  a  time)  exercised  a  sort  of '  Yudtorial  jurisdiction'  in  respect  of 
these  institutions.  The  language  of  Regulation  YII  of  1S17  is 
sufficiently  wide  to  bring  these  mutts  also  under  its  scope  Jusagheri 
GoMfniar  v.  The  Collector  of  Tanjore^  and  the  observations  of  the 
Judicial  Committee  in  the  Bamesvaram  G(m^  are  equally  general. 
Referring  to  Emulation  XXX  of  1810  and  YII  of  1817,  the 
Judicial  Committee  remark  that  even  before  1810>  *  the  British 
Government  by  virtue  of  its  sovereign  power  asserted,  as  the  former 
rulers  of  the  country  had  done,  the  right  to  visit  endowments 
of  this  kind  and  to  prevent  and  redress  abuses  in  their  manage- 

ment The  Regulation  VII  of  1817  enacts  that  the  general 

superintendence  of  all  endowments  should  be  vested  in  the  Board 
of  Revenue  and  prescribes  the  duties  to  be  performed  by  them  to 
prevent  misappropriation  of  the  funds.'  It  is  not  possible  to  say 
whether  this  visitorial  jurisdiction  empowered  the  Government  to 
'remove'  the  head  of  a  mutt,  but  there  have  been  instances  in 
which  Government  took  over  possession  of  the  mutt  and  its 
properties  on  account  of  the  misconduct  of  the  Matadhipati.  {Juaa^ 
gheri  Gosamiar  v.  The  Collector  of  Tanjore^).  Since  the  middle  of 
the  last  century  the  policy  of  non-intervention  or  reb'gious  neutrality 
has  led  to  the  withdrawal  of  Government  control  and  the  question  has 
arisen  whether  these  heads  of  mutts  are  liable  to  be  sued  in  a  Court  of 
law  for  maladministration  Ac.  The  question  does  not  appear  to 
have  been  specifically  decided  though  various  observations  have 
been  thrown  out  in  favour  of  the  view  that  a  suit  under  S.  14 
of  Act  XX  of  1863  would  lie  in  such  cases.  {Jusagheri  Oosamiar  \. 
The  Collector  of  Tanjore^,  In  the  matter  of  the  petition  of  Mohun 
Do8s\.  Lidchmun  Dosa^).  Whether  a  proceeding  under  S.  589 
C.  P,  C.  will  lie  in  respect  of  these  mutts  cannot  be  definitely  stated 
either.  Some  observations  in  (Jiy ana  Savihanda  Pandara  v.  Kaiida* 
aamy  Tamhiran^  may  perhaps  be  taken  to  indicate  that  if  it  had  been 
necessary  to  decide  the  point  in  the  case,  the  learned  Judges 
would  have  held  that  a  suit  under  8.  539  C.  P.  C.  could  be  main- 
tained in  respect  of  a  mutt.  But  it  is  clear  that  both  S.  14 
of  Act  XX  of  1833  and  S.  539  of  the  Code  of  Civil  Proce- 
dure  can  be  availed  of  only  when  there  is  a  '  trust '  and  if  the 
decision  in    Vidyapurna's  caetfi  is  to    be  understood  as    laying 

1.  8oe  5  M.  H.  C.  884  at  841. 

2  Rmah MuHu  Bomoltnyo  SeUv^ti  v.  Periyaiiayagam  Pillai^  L.  B.  I.  A.  at  282. 

3*  Seo6M.H.  C.B.,884.  _ 
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down  that  there  is  very  little  of  a  trust  character  attached  to  the 
office  of  the  head  of  a  mutt — and  in  fact  there  could  not  possibly 
be  a  trust  if  once  it  is  recognised  that  the  incumbent  has  a  'bene- 
ficial  interest'  in  the  income  of  the  endowment — it  is  difficult  to 
maintain  that  a  suit  will  lie,  in  such  cascs^  either  under  S.  li 
of  Act  XX  of  1863  or  under  S.  539,  C.  P.  C.  Tlieir  Lordships, 
however,  subject  the  beneficial  interest  of  the  head  of  the  mutt  to 
the  'burden  of  maintaining  the  mutt.'  The  ambiguity  of  the  ex- 
pression 'maintenance  of  the  mutt'  has  already  been  advoi-ted  to, 
but  whatever  its  sense,  it  is  by  no  means  clear  what  character  they 
meant  this  'burden'  (of  maintaining  the  mutt)  to  be  of — 'moral'  or 
'l^al' ;  if  legal,  how  the  obligation  is  to  be  enforced  and  by  whom, 
it  is  not  possible  to  say  from  their  Lordships'  judgments. 

It  must  certainly  be  admitted  tliat  the  position  of  these  Swa- 
mis  or  Mohunts  is  somewhat  anomalous.  They  cannot  be  regard- 
ed as  '  trustees '  in  the  ordinary  legal  sense  of  the  terra,  hemmed 
in  by  all  the  limitations  and  subject  to  all  the  strict  liabilities  im- 
posed by  the  general  law  of  trusts.  But  it  is  difficult,  merely  on 
account  of  this,  to  jump  to  the  other  extreme  and  hold  that  they 
are  beneficial  owners  of  the  income  of  their  mutts  and  that  their  obli- 
gation to  apply  the  same  for  the  proper  objects  of  the  institution 
is  merely  moral  or  imperfect  One  finds  it  impossible  to  persuade 
oneself  that  between  the  two  extremes  there  can  be  no  inter- 
mediate position  ;  and  whether  the  law  (as  to  the  jural  character  of 
the  office)  as  laid  down  in  Sammanfha*8  case^  can  be  taken  as  pro- 
perly fixing  such  intermediate  position  is  a  question  worthy  of 
serious  consideration.  A  class  of  trustees  to  whom  is  given  an 
almost  unlimited  discretion  (in  spending  money)  within  certain 
specified,8omelimes  fairly  wide,  limits  is  uot  unknown  to  the  law 
(see  Lewin  or  Trusts,  8th  Edn.,  pp.  18,  19,  015)  and  after  all 
one  must  be  permitted  to  doubt  whether  the  learned  Judges  would 
have  laid  down  the  law  in  the  way  they  did  in  Vif/yapurna'a  case^ 
but  for  the  unfortunate  analogy  of  the  '  bishop '  and  the  'parson.' 

Taking  up,  next,  the  main  steps  in  their  Lordships'  reasoning, 
the  conclusion  of  the  learned  judges  rests  partly,  as  already  stated, 
on  the  history  of  the  institution  in  this  country  and  the  similarity 
between  it   and    the   history  of    church    endowments  in   Europe. 

1.    I.  L.  R.,  8  H.  175.  2,    I.  L.  B.,  27  K.  485. 
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(grounds  (i)  and  (ii)  as  sammarised  above).  It  is  hard  to  see  how 
the  history  of  mutts  in  India  supports  the  conclusion  that  the  head 
of  the  mutt  has  an  absolute  beneficial  interest  in  the  income  of  the 
mutt  properties.  In  all  gifts  mjide  to  mutts, — whether  in  the  shape 
of  endowments  or  in  the  shape  of  offerings— there  is  no  doubt  a 
*  personal '  element  entering  into  the  calculations  of  the  donors. 
But  the  gift  IS  in  reality  intended  for  the  mutt  rather  than  for  the 
incumbent.  The  incumbent  may  be  held  in  the  greatest  venera- 
tion, but  the  gifts  are  made  to  him,  not  to  spend  as  he  lilces  with* 
out  limitation,  but  on  the  implied  understanding  that  he  will 
utilise  them  in  furtherance  of  the  objects  of  the  institution.  This 
by  itself  may  not  be  enough  to  create  a  legally  enforceable  trust 
in  respect  of  each  particular  gift,  but  it  is  enough  to  indicate  that 
in  the  historical  growth  of  the  institution,  the  head  of  the  mutt 
has  usually  been  regarded  as  a  trustee  for  the  purposes  of  the 
mutt,  rather  than  as  an  '  owner  '  to  whose  whims  the  pious  donors 
have  to  look  for  the  proper  application  of  the  mutt  funds.  In 
reading  the  judgment  of  the  learned  Officiating  Chief  Justice  it  is 
difficult  to  resist  a  suspicion  that  there  lurks  underneath  the 
whole  discussion  a  half  unconscious  idea  that  these  endow- 
ments are  somewhat  in  the  nature  of  professorial  endowments, 
in  which  case,  the  recognition  of  a  beneficial  interest  in  the  incum- 
bent for  the  time  being  is  quite  intelligible.  The  principal  pur- 
pose of  the  institution  according  to  his  Lordship  is  the  mainten- 
ance of  a  line  of  competent  religious  teachers  who  are  given,  for 
the  wel&re  of  the  foundation  itself,  a  real^  and  so  to  speak,  bene- 
ficial interest  in  the  usufruct.  There  is  a  scarcely  perceptible 
misconception  in  the  above  statement,  but  that  is  what  really  in- 
tiuences  the  subsequent  steps  of  his  Lordship^s  reasoning.  The 
ascetic  Swamis  are  teachers  of  religion  for  religion's  sake  and 
not  for  the  sake  of  any  emoluments.  They  and  their  disciples  are 
'maintained'  by  the  mutt, — and  to  this  extent  they  have  a  benefi- 
cial interest  in  the  mutt  properties — but  the  maintenance  of  a 
number  of  'ascetics  '  could  cost  but  little.  Whether  the  surplus 
income — which  constitutes  by  far  the  larger  portion — if  spent  in  fur- 
therance of  the  objects  of  the  mutt,  is  really  spent  '  for  the  main- 
tenance of  a  line  of  competent  teachers,'  is  a  question  that  can 
hardly  admit  of  two  answers.  In  the  view  they  take  of  the  pur- 
poses of  the  mutt,  in  the  comparison  they  make  between  the  mutts 
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in  India  and  the  ecclesiastical  endowments  of  Europe^  and  in  the 
analogy  they  draw  between  the  head  of  a  mntt  and  a  bishop  or 
parson^  their  Lordships  have  entirely  lost  sight  of  the  circumstance 
that  (unlike  the  European  ecclesiastical  system}^  the  Hindu  reli- 
gious system  knows  of  no  organisation  of  regular  paid  ministers  of 
religion^  especially  when  they  are  ascetics.  The  ecclesiastical 
endowments  of  Europe— whatever  their  origin — soon  appear  under 
two  distinct  classes,  viz,,  ' monastic  endowments '  and  'church 
endowments/  the  former  being  associated  with  the  great  centres 
of  religious  education  and  monastic  charity,  the  latter,  with  every 
bishopric,  being  the  emoluments  of  the  bishop  and  his  chapter. 
Our  mutt  endowments  really  correspond  to  the  former,  whereas 
the  learned  judges  without  noticing  the  distinction  between  the  two 
kinds  have  taken  their  analogy  from  the  latter, — and  even  there 
(as  will  be  shown  later  on)  from  a  peculiar  and  erratic  development 
of  the  English  Feudo-Ecclesiastical  law,  i.e.,  the  bishop's  and  the 
parson's  estates. 

One  other  circumstance  may  here  be  noticed  out.  Assuming 
that  in  their  origin  these  mutts  are  principally  religious  educa- 
tional  centres  a  change  is  noticeable  in  recent  times,  whereby  their 
*^  charitable^'  character  has  become  more  prominent ;  what  bearing 
this  circumstance,  if  noticed,  would  have  had  on  their  Lordships' 
reasoning,  it  is  not  for  us  to  speculate  upon. 

As  already  more  than  once  stated  the  chief  basis  of  their 
Lordships'  decision  is  the  theory  of  corporation  sole  and  the 
analogy  of  the  parson  in  England  (grounds  iii,  v  and  vi  in  the 
summary  already  given)  and  as  preliminary  to  this  their  Lordships 
seek  to  establish  that  the  theory  of  corporations  is  not  unkaown  to 
Hindu  Law.  With  all  due  deference  to  the  learned  Judges,  it  mubt 
be  stated  that  the  judgments  seem  to  confound  'juristic  persons, Vith 
'  corporations'  and  '  corporate'  or  representative  ownership  of  pro- 
perty with  'corporate'  character  of  personal  status  (See  Poll,  and  Mait 
Hist,  of  Eng.  Law,  VoL  I,  p.  447).  Their  Lordships  refer  at  length  to 
the  case  of  idols  and  all  that  they  say  with  reference  to  this  only 
goes  to  show  that  the  Hindu  Law  is  not  unacquainted  with  what 
may  be  called  'juristic  persons.'  To  point  out  this  is  not  to  prove 
that  the  theory  of  corporations  is  not  unknown  to  the  Hindu 
Law.  It  is  unnecessary  to  point  out  that  all  juristic  persons  are 
not  'corporations'  (of  one  kind  or  the  other),  [cf.  the  idol,  the 
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fiicus  and  the  *  hereditas  jacens'  of  the  Roman  Law  ;]  and  in  spite 
of   the  remarks  of  a  learned  writer   (quoted   at    p.  453  of  the 
judgment),  it  sometimes    makes  a  considerable  difference  in  the 
subsequent  steps  of  the  argument  whether  you  treat  an  '  object' 
or  an  ^  institution'  as  a  juristic  person,  in  whom  the  property   is 
vested  and  on  whose  behalf  it  is  administered  by  a  natural  person 
or  treat  the  line  of  administrators  as  a  *  corporation  sole'  in  whom 
the  property  is  vested  and  give  to  each   person  in  office  a  life- 
interest  therein.     In  Vidyapuma'e  case  itself,  if  their  Lordships 
had  adopted  the  former  theory,  it  is  extremely  doubtful  whether 
their  Lordships  would  have  laid  down  the  law  as  they  have  done. 
The    process  of   '  incorporation'  of  persons  is    peculiarly  English 
{vide  remarks  of  Mr.  Salmond  referred  to  pbove)  and  the  division 
of  *  juristic  persons'  into  *  corporations  aggregate'  and  '  corporations 
sole'  is  much  more  so.  It  is  noteworthy  that  Austin  does  not  accept 
this  division  as  a  part  of  general  jurisprudence  (See  Austin  Vol. 
I,  p.  584").  Whether  Professor  M^itland's  objection  to  the  expression 
itself  is  accepted  or  not,  he  conclusively  proves  that  the  'corpo- 
ration sole'  was  unknown  to  the  English  Law  itself  before  the  15th 
or  the  16th  century  (Law  Q.  R.  Vol.  XVI).  The  learned  Officiating 
C  J.  refers  to  Lord  Mackenzie*s  Koman  Law  in  support  of  his 
statement  that  the  concept  of  '  corporation  sole'  is  not  peculiar 
to  the  English  Law.     uord  Mackenzie  in  a  previous  page  observes 
'  The  Romans  recognised  another  class  of  artificial  persons  as  capable 
of  rights  and  obligations  bearing  some  resemblance  to  the  corporation 
sole  of  the  English  Law.^     As  instances  of  this  he  gives,  '  the 
State  itself,'  ^  every  public  office  considered  with  reference  to  the 
rights  and  duties  attached  to  it,  the  public  treasury  or  fisc,  and 
finally  the  inheritance  of  a  deceased  person  (haereditas  jacens,)  so 
long  as  it  was  not  taken  up  by  any  one  as  heir/     It  is  particularly 
to  be  noted   that  none  of   the  above  examples  given  by  Lord 
Mackenzie  will  fit  in  with  the  conception  of  a  'corporation  sole' 
in  the  English  Law.  (See  also  the  History  of  English  Law  Vol-  I, 
p.  490,   foot-note   (2)).     To  strengthen    his    position  Bhashyam 
AiyangaTf  J.  refers  to  some  other  institutions  in  India,as  furnishing 
instances  of   '  corporations  sole.'      With   all    due  deference,  it  is 
very  mnch  to  be  doubted  whether  he  is  not  trying  to  read  his  own 
ideas  into  them.  His  Lordship  discusses  at  length  the  history  of  the 
law  relating  to  impartible  /.emindaris.     It  is  certainly  true,  as  his 
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Lordship  remarks,  that  the  law  relating  to  impartible-  zemindaris 
(as  it  now  stands)  is  anomalous  and  unscientific,  but  it  is  very 
doubtful  if  the  remedy  for  it  is  to  be  found  in  the  theory  of 
corporations  sole-  So  far  at  any  rate  as  anything  turns  on  their 
(former)  military  character,  that  suiRciently  explains  the  impar- 
libility  and  inalienability  of  Zemindaris  (cf,  the  condition  of 
baronies  in  the  English  Feudal  law)  and  uo  theory  of  corpora- 
tion sole  is  necessary  to  explain  this.  It  is  diSicult  to  see  how 
the  incident  of  inalienability  turns  on  the  corporate  character  of 
the  office  of  the  Zemindar.  Their  Lordships  appear  to  laboar 
under  a  misapprehension  on  this  point.  In  his  definition  of  ^  cor- 
poration sole/  Grant  refers  to  the  ^  power  to  alien  '  lands  ^in  some 
particular  instances,  under  qualifications  and  restrictions  introduced 
by  statute.^  Here  he  is  referring  to  the  statute  law  of  England 
from  the  time  of  Elizabeth,  restraining  alienation  of  their  benefices 
by  bishops,  parsons  &c.  Far  from  inalienability  being  a  necessary 
incident  of  the  theory  of  corporations  sole,  bishops  and  parsons 
could,  before  the  Elizabethan  legislation,  freely  have  alienated  their 
lands  with  the  consent  of  the  dean  and  chapter  and  the  patron  and 
ordinary  respectively.  The  real  explanation  of  this  is  the  theory  of 
joint  ownerdhip.  (See  Pollock  and  Maitland's  Hist,  of  English  Law 
Vol.  I  p.  486-7  ;  Stephen's  Comm.  13th  Edn.  Vol.  II.  p.  648). 
The  sin  of  the  Indian  judiciary  which  has  resulted  in  the  present 
anomaly  of  the  law  as  to  inalienability  consists  not  in  its  failure 
to  recognize  and  apply  the  theory  of  '  corporations  sole/  but  in  its 
shutting  its  eyes  (so  far  as  this  question  is  concerned)  to  the  joint 
character  of  the  Zemindar's  family  and  confounding  the  law  of 
partition  with  that  of  alienation. 

Nor  does  the  theory  of  ^corporation  sole,' assuming  that  it 
may  be  usefully  applied  in  this  country  necessarily  involve,  as  one 
of  its  incidents,  a  beneficial  life  estate  (in  favor  of  the  incumbent 
for  the  time  being)  in  the  properties  attached  to  or  vested  in  the 
corporate  office.  This  is  certainly  not  the  case  with  the  several 
statutory  'corporations  sole'  referred  to  in  the  judgment  of 
Bhaahtjam  lyenyar,  J.,  and  it  is  very  doubtful  whether  any  modern 
system  of  law  will  recognize  even  theoretically  that  the  king,  as  a 
corporation  sole,  takes  a  '  beneficial  life-estate'  in  the  kingdom 
attached  to  or  vested  in  the  corporation  sole    which  for  the  time 
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being  he  represents.    In  fact  nothing  bat  the  analog  of  the  bishop 
and  the  parson  could   support  their  Lordships'   conclusion.     The 
learned  Judges  start  with   the  assumption   that  '  in  many  respects 
there  is  a  striking  similarity  between  English  ecclesiastical  corpora- 
tions (sole)  and  the  ancient   and   well-established  mutts  in  India.' 
(p.  448).  With  all   respect,   it  is  submitted  that  this  assumption  is 
leased  on  an  utter  disregard   of   the   history  of  these  ecclesiastical 
corporations  sole  (particularly  of   the   bishop   and   the  parson)  in 
English  Laws  ;  their  '  estates '  are  a  distinct  i^eculiarity,  if  not  an 
eccentricity  of  the  later  English   common  Law,  and  the  restrictions 
on  their  powers  are  the  creation   of   English  Statute  Law.     The ' 
statutory    provisions    (restraining    alienation)    are    collected    in 
Stephen's  Commentaries  (Vol.  II,  pp.  648 — 653)  and  the  history  of 
the  Common  Law   (on    this    subject)  is  interestingly    related   in 
Professor  Maitland's  article  in  Vol.  XVI  of  the  Law  Quart.  Review, 
p   335,  and   in  the   History   of  the  English   Law.      Though   at 
present  the  bishop's  estate  in  his  benefice  and    that  of  the  parson 
in  his  land  stand   somewhat  on  a  very  similar  footing  their  origin 
and  history  have  been  very   different.     The  one  is  the  result  of  a 
))eculiar  process  of  '  disintegration  '  of  a  corporation  aggregate,  the 
other,  of  '  expropriation '  of  the  '  patron.'    The  benefice  originally 
belonged  to  the  '  bishop,  dean   and  chapter '  as  a   '  corporation 
aggregate'   or  to  the   particular   Church   as  a   'juristic   person.' 
The  bishop  or  the  rector  was  only  an  administrator  and  the  Church 
was  spoken  of  as  being  seized  of  the  land  (History  of  English  Law, 
Vol.  I,  pp.  482*483).     But  under   the  English   feudal   law,   the 
bishop  (in  virtue  of  the   benefice)   was   also  a    '  baron '   and  this 
gradually  introduced  a  '  personal'  element ;  and  gradually  church 
lands  came  to  be  spoken  of  as  held  '  by  the  buhop'  or  '  by  the  abbot ' 
instead   of   by  the   church   or   'by  the  abbey  J     Another  material 
circumstance  was  that  a  large  part  of   the  members  in  the  corpora- 
tion aggregate  (in  the   church  and  in  the  abbey)  were  monks  who 
were  *  dead  to  the  law  '  and  could  not  hold  property.     The  bishop 
and  the   abbot    represented   the  church  estate   before  the   feudal 
suzerain    and    they  represented    the    chapter  and    the    convent 
before  the   courts  of   law.     Except  on   the  question  of  alienation 
of    church  lands,    the    communal    element    was    gradually    lost 
sight  of ;  the   church  also  ceased  to  be  looked   upon  as  a  '  juristic' 
person.     The    church    lands    came   to    be  slowly    divided  among 
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the  principal  clurch  officeic — bislop,  dean,  prel)endary,  Ac, 
— and  instead  of  the  church  being  the  owner  and  the  bishop 
a  mere  administrator  (as  before),  the  bishop  came  to  be  looked 
upon  as  holding  the  lands  '  in  right  of  his  hi»hofric\  The 
'corporation  aggregate'  thus  got  resolved  into  a  'mere  collection  of 
corporations  sole.'  (History  of  Eoglish  Law,  Vol.  I,  p.  485-7.  See 
also  Law  Q.  K.  Vol.  XVI,  pp.  340-1)-  "The 'church'  being  no 
longer  available,  we  had  to  invent  the  curious  phrase  'corporation 
sole'  to  meet  the  cases  in  which  the  ecclesia  had  but  one  cnstos  or 
one  rector  and  our  law  then  plunged  into  clumsy  debates  as  to 
whether  an  abbot  is  tenant  in  fee  or  tenant  for  life,  as  to  whether 
a  parson  has  a  '  qualified  fee'  and  the  like."     (Ibid,  p.  490;. 

The  parson  has  likewise  a  history  of  his  own.  A  parish  church 
was  originally  constituted  by  the  lord  of  a  manor  (or  b,^  patron^) 
building  a  small  church  and  appointing  somebody  to  carry  on 
service  in  it.  This  nominee  was  allowed  by  the  patron  to  enjoy  tho 
usufruct  of  certain  lands ;  but  church  and  lands  alike  remained  tho 
property  of  the  patron.  This  was  not  quite  agreeable  to  the  eccle- 
siastical lawyers  of  the  time.  Soon  after  the  'Investiture  struggle* 
(in  the  11th  and  12th  centuries),  the  parson  (or  the  person  who  was 
to  officiate  in  the  parish  church]  '  had  to  be  instituted  and  inducted 
by  his  ecclesiastical  superiors.'  The  patron's  ownership  was  being 
gradually  '  sucked'  out  of  him  by  the  ecclesiastical  law  and  he  had 
left  to  him,  (as  it  were  by  the  gratitude  of  the  church),  merely  the 
right  of  'presenting'  a  person  on  a  vacancy,  an  'advowaon'  as  it 
came  to  be  called.  But  the  difficulty  of  the  English  lawyer  soon 
arose.  If  the  *  patron'  has  ceased  to  be  the  owner  of  the  lands  which 
the  parson  was  enjoying,  who  was  to  be  the  owner  ?  Surely  not  the 
'  parson',  for  if  ji  parson  dies  and  it  is  some  time  bofoio  his  successor 
is  to  be  appointed,  in  whom  is  the  property  to  vest  ?  Is  the  fee  to 
be  in  abeyance  ?  (The  *  cliurch'  itself  has  ceased  to  bo  a  'person' 
in  the  English  law  of  the  middle^ages).  Then  in  the  ir)th  century 
there  are  frequent  discussions  about  this  find  slowly  there  is 
developed,  for  the  lawyer's  rdief,  the  theory  of  a  corporation  sole 
in  which  to  vest  the  property.  But  this  is  by  no  means  the  end  of 
the  trouble;  for  it  raises  the  next  question  what  then  is  the 
parson's  interest  in  the  land.  He  was  isometimes  conceived  as 
^having  a  fee  simple,  sometimes  as  being  only  a  tenant  for  life  and 
finally  he  was  said  to  have  a  'qualified  fee.'    Thus  arose  and  thus 
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were  settled  the  '  cumbrous  disputations  about  the  kind  of  fee  that 
a  parson  has',  everything  the  result  of  «t.  failure  to  hold  fast  to  the 
'  simple  and  not  inelegant  principle'  which  treated  the  '  eh  arch  as  a 
juristic  person,  with  a  natural  person  as  its  guardian^  (History  of 
English  Law,  Vol.  I,  p.  484).  The  remark  of  the  learned  authors  of 
the  History  of  English  Law  can  well  be  applied  to  the  decision  in 
Vidyapurna's  case.  It  is  diHicclt  to  persuade  oneself  that  the 
learned  Judges  were  right,  (in  the  face  of  the  above  history  of  the 
bishop  and  the  parson  in  England)  in  basing  their  conclusion  on  any 
analogy  borrowed  from  that  portion  of  the  English  Ecclesiastical  Law. 

As  already  stated  the  ancient  mutts  of  India  coirespond  to  the 

monasteries  of  mediaaval  Europe.  These  were  the  reregarded  as  '  cor- 

}x>rations  aggregate'  (See  Domat's  ^'  Civil  Law,"  Preliminary  Book, 

Title  n.  Section  II,  Art.  15)  and  that  analogy  would  have  been|more 

proper.     The  mohunt  and  his  chelas,  (or  whatever  corresponds  to 

them)  will  bo  the  members  constituting  this  corporation  aggregate, 

and  the    mohunt  will    be   the   '  active  agent'  of   the   corporation 

aggr^ate.     Or  the    theory  of  a    corporation    might    have    been 

avoided  and  the  '  objects'  of  the  mutt  or  the  foundation  or  institution 

itself   might  be  regarded  as  a  '  juristic  person'  (Savigny'  Vol.  II, 

Section  88.     Rattigan's  Translation,  p.  199),  whereof  the  Mohunt, 

Swami  or  Paudara  Sannidhi,  will  be  the  administrator  or  guardian 

to   carry   out  the  objects   of    the    institution,   with  considerable 

discretion,  no  doubt,  allowed  to  him  in  «uch  administration,  but  not 

exactly  occupying  the  position  which  their  Lordships'  decision  in 

Vidyapurna^s  cane  assigns  to  !iim,  Wh^t    differences  there  will  be 

in  the  practical  results  of  the  two   views,  it  is  not  for  us  here  tp 

discuHs. 

(7*0  be  c&>U%ntted)* 
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NOTES  OF  INDIAN  CASES- 


Farzaud  Ali  Khan  i.  Bismillah  Begam :— I.  L.  R.,  27  A.  23  : 

— We  do  not  see  any  warrant  in  the  Code  for  the  appellate  court 
passing  a  decree  against  a  person  against  whom  the  suit  has  been 
dismissed  and  no  appeal  has  been  preferred,  merely  because  the 
decree  passed  against  another  defendant  has  been  npset  on  grounds 
which  would  justify  a  decree  against  the  exonerated  defendant. 
It  seems  to  us  that  the  Calcutta  Full  Bench  has  taken  a  view 
which  is  not  supported  by  the  language  of  the  Code.  The  Madras 
High  Court  has  taken  a  view  in  accordance  with  this  decision  of 
tlie  AUaliabad  High  Court.  The  power  of  the  Court  of  Appeal  in 
England  under  Rule  4  of  Order  58  is  larger  f«nd  enables  the 
Court  on  an  appeal  by  any  party  to  pass  any  judgment  which  the 
nature  of  the  case  may  require. 

Bampal  Singh  v.  Earn  Prasad  Singh.— 1.  L.  B.,  27  A.  37  :— 

The  decision  in  this  case  is  more  important  than  may  appear  at 
first  sight.  In  a  previous  suit  it  was  held  that  Rajah  Kampal  Singh 
the  defendant  had  only  a  life-interest  in  certain  properties  under  a 
deed  of  compromise  and  that  an  alienation  beyond  his  life  of  a 
portion  to  his  wife  was  invalid.  In  the  subsequent  suit  to  declare 
a  court  sale  of  another  part  of  the  properties  comprised  in  the 
compromise  not  binding  upon  the  plaintiff  the  successor  in 
interest  of  the  plaintiff  in  the  prioi*  suit,  Bajah  Rampal 
Singh  raised  the  defence  that  the  compromise  did  not  alt^ 
bis  status  as  absolute  owner  under  a  deed  of  gift  anterior  to  the 
compromise,  a  defence  not  pleaded  in  the  previous  action.  The 
Privy  Council  held  that  explanation  2  to  S.  13  barred  the  defence. 
The  Court  below  appears  to  have  regarded  the  question  involved  in 
the  plea  as  a  question  of  law.  If  so,  the  point  arises  whether  the 
decision  on  a  question  of  law,  if  erroneous,  precludes  the  Court  from 
coming  to  a  different  conclusion.  We  are,  however,  inclined  to 
think  that  the  point  was  not  one  of  law  but  one  of  fact  as  to 
whether  a  prior  deed  of  gift  gave  an  absolute  title  which  was 
unaffected  by  the  later  compromise.  The  defence  of  a  prior  gift 
giving  a  larger  interest,  not  having  been  previously  raised  was 
rightly  held  to  be  precluded. 

Har  Prasad  v.  Jagan  LaL— I.  L.B.  27  A.  5d:~Whero  property 
is  attached  in  execution  of  decrees  of  Courts  of  different  grades^ 
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S.  285  provide8  that  the  court  of  higher  grade  shall  alone  realize 
the  property.  We  are  not  disposed  to  think  that  the  sale 
by  the  inferior  court  is  in  till  cases  without  jurisdiction  and 
therefore  invalid.  The  Allahabad  judges  regard  the  sale  by  the 
inferior  court  as  wade  without  jurisdiction.  We  do  not  think  there 
is  any  foundation  for  this  view  and  it  i*^  opposed  to  the  decision  in 
Abdul  Karim  v.  Thakordoif\  Kuultai/an  v.  Ithukutti^  and  Ram 
Narain  JSiny  \\  Mina  Koery^,  The  contravention  of  the  section 
is  a  mere  irregularity  which  may  vitiate  the  sale,  when  there  is 
notice  of  the  irregularity. 

MalU  Kunwar  r.  Imam-nd-diB.  —1.  L.  R.,  27  A.  59 :— Where 
the  defendant  was  a  party  defendant  to  a  previous  suit  and  the 
question  now  raised  was  also  raised  and  decided  in  the  prior  suit 
but  no  appeal  could  have  been  preferred  by  this  defendant  in  the 
former  case,  the  decision  has  not  the  force  of  rea^judicnta.  The 
defendant  was  simply  a  pro-forma  party  to  the  prior  suit  and  his 
interest  in  the  mortg.tge  which  he  claimed  to  have  been  discharged 
by  payment,  though  negatived  by  the  decree  for  i*edemption  against 
another  person  who  claimed  the  entire  mortgage  money,  did  not 
give  him  a  right  of  appeal.  The  question  of  payment  to  him  there- 
fore was  not  necessary  for  decision  and  could  not  be  deemed  to 
have  been  conclusively  decided  so  as  to  prevent  its  being  raised 
again  ITie  decision  of  the  Privy  Council  in  Rajah  Run  Baha^loor 
Singh  v.  httissiimaf  Lachoo  Koer^  is  a  clear  authority  in  favour 
of  this  view. 

Baldeo  Prasad  v  Fakhr  ud-din  —I.  L.  K.,  27  A.  52  .—There 
was  a  decree  for  sale  of  a  moiety  of  a  certain  property,  the  moiety 
Hlone  having  been  mortgaged.  The  entire  property  belonged  to 
the  judgment  debtor  and  was  sold  by  the  Collector  in  execution  of 
the  decree.  The  Judges  say  the  Collector  had  no  jurisdiction  to 
sell.  We  do  not  see  why  S.  320  does  not  limit  the  power  of  the 
Collector  to  a  sale  of  the  mortgaged  property.  It  may  be  there  was 
no  personal  decree.  Then  the  order  for  sale  of  the  mortgaged  moiety 
would  not  be  without  jurisdiction  though  erroneous,  and  if  it  has 
been  sold  and  the  judgment  debtor  lias  not  taken  steps  to  set  aside 

1.    I.  L.  B.,  22  B.  88.  a.    I.  L.  B.,  25  C.  46. 

:s.     I.  L.  B.,  2t  M.  295.  4.    L.  B.,  12  I.  A.  89  M  p.  34. 
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the  sale  it  is  binding  upon  his  saccessors  and  all  transferees  from 
them.  We  do  not  see  where  any  question  of  equity  coinos  in. 
Assuming  it  a  perfectly  bona-fide  purchase  from  the  heirs  of  the 
judgment  debtor,  we  still  think  that  the  purchaser  took  nothing. 

Jiwan  Ram  v.  Ram  Sarnp  Ram.— I.  L.  R.,  27  A.  67.    We 

regret  to  find  that  the  Allahabad  High  Court  have  adhered  to  their 
decision  in  Zamir  Haaan  v.  Sufidar^,  Tlie  decision  of  the  Madras 
High  Court  in  Periasami  v.  Krishna  Ayyan^  does  not  seem  to 
have  been  cited  to  the  learned  judges,  who  have  disposed  the  case 
under  reference  and  the  unanswerable  argument  of  Mr.  Justice 
Bhashyam  Aiyangar  in  his  judgment  at  pages  440  and  441  renders 
it  impossible  that  any  other  conclusion  should  be  arrived  at. 


SUMMARY  OF  RECENT  CASES. 

In  re  Whiting's  Settlement  WMtiug  v.  De  Rutzeu 
[1905],  1  Ch.  96. 

Conditiuna  subeequenir^Partial  restraint  of  marriage — Coftdition 
that  donee  should  not  marry  without  the  consent  of  a  specified 
person — Gift  over. 

A  couditiou  subsequent  caut'ing  a  forfeiture  of  a  prior  gift 
in  the  event  of  the  marriage  of  the  donee  at  any  time  without 
the  consent  of  a  specified  person,  is  a  good  condition  provided 
there  is  a  gift  over. 

If  there  is  no  gift  over,  the  condition  is  only  in  icrrorom and 
cannot  be  given  effect  to. 

Conditions  subsequent  in  partial  restraint  of  marriage,  i,  e.,  in 
restraint  of  marriage  limited  as  to  lime,  as  to  place  and  as  to  a 
person  are  not  void. 

Per  Vaughan  Williams,  L.  J.  : — 

It  is  not  desirable  in  the  interests  of  tho  community  that  gifts 
should  be  treated  as  valid  which  distinctly  encourage  celibacy  and 
discourage  marriage. 


1.    I.  L.  B.»  28  A.  109.  2.    I.  L.  Km  25  M.  481< 
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It  is  ec^ually  not  desirable  to  say  that  every  partial  restraint 
of  marriage  is  an  injury  to  society  and  ought  to  be  treated  as 
null  artfl  void. 

But  we  are  not  really  in  a  position  to  deal  with  such  matters 
according  to  our  own  view  of  what  might  or  might  not  be  desir- 
able for  the  communitv. 


Law  V.  Law  [1905],  I  Ch.  140.  . 

Sale  by  oue  partner  to  another — Duty  to  dUclose — Sale  vonlalle  if 
facia  not  disclosed — Election. 

It  is  clear  law  that  in  a  transaction  between  co-partners  for 
the  sale  by  one  to  the  other  of  a  share  in  the  i^artnership  business 
there  is  a  duty  resting  upon  the  purchaser  who  knows  and  is  aware 
that  he  knows^  more  about  the  partnership  accounts  than  the  vendor^ 
to  put  the  vendor  in  possession  of  all  material  facts  with  reference 
to  the  partnership  assets  and  not  to  conceal  what  he  alone  knows  ; 
and  that  unless  such  informati*  n  has  been  furnished  the  sale  is 
voidable  and  may  be  set  aside. 

Where  the  vendee  partner  comes  to  know  that  his  vendor 
has  not  disclosed  certain  facts  which  he  was  not  aware  of  to  the 
knowledge  of  the  vendee  and  also  believes  that  there  might  be 
others  not  disclosed  and  elects  to  affirm  the  transaction  or  elects 
not  to  insist  on  his  full  rights  and  makes  a  settlement  with  the 
vendee  the  vendor  cannot  afterwards  rescind  the  transaction  and 
claim  damages  on  the  discovery  of  other  facts. 


In  re  Walker  [1905],  1  Uh.  160. 

Lunatic^^Execution  of  deed   during  htcid  interval — Deed  disiws- 
ing  ofjtToperty — Void. 

A  person  found  lunatic  by  inquisition  cannot,  during  the  conti- 
nuance of  such  inquisition,  validly  execute  a  deed  dealing  with 
or  disposing  of  his  property  although  be  may  at  the  time  be  of 
6ane  mind. 

Such  a  deed  is  altogether  void  as  being  inconsistent  with  the 
powers  and  duties  which  the  crown  has  always  exercised  in  reference 
to  lunatics.  ■■■  .. 
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In  re  Oliver's  Settlement— Evered  v.  Leigh  [1905J,  1  Ch.  191. 

Oift  void  for  perpetuity — Elecfio)i  will  not  validate. 

The  doctrine  of  election  is  a  rule  of  equity  by  virtue  of  wLich 
a  Court  of  equity  compels  a  recipient  of  the  testator's  bounty  to 
conform  to  all  the  legal  provisions  of  the  will. 

It  cannot  be  applied  for  the  purpose  of  enabling  a  testator 
to  evade  a  rule  of  law  founded  on  public  policy  and  cannot, 
therefore,  extend  to  a  gift  void  by  reason  of  the  rule  against 
perpetuities. 

Harrington  (Earl  of)  v.  Derby  Corporation  [1905],  1  Ch.  205. 

Bight  to  discharge  sewage — Prescriptive  rights — Statutory  duty — 
Damage  for  non-feasance — Wrongful  act — Subsequent  damage 
--^Ga'iise  if  action. 

Persons  who  have  discharged  their  sewage  through  the  land 
of  another  will  obtain  a  prescriptive  right. 

Glossop  V.  Ueston  &c.,  Local  Board^,  Attorney-General  v. 
Dorking  Union^,  Reg  v.  Staines  Local  Board^ ,  Brorcn  v.  Dunstable 
Corporation*  referred  to. 

Where  a  statutory  duty  is  imposed  it  is  not  generally  the  case 
that  damages  can  be  recovered  by  one  person  for  non-feasance, 
*.  e.,  for  that  which  the  person  under  a  statutory  duty  ought  to 
have  done  but  has  failed  to  do. 

For  one  cause  of  action  all  damages  incident  to  it  must  bo 
recovered  once  and  once  only. 

But  if  as  the  result  of  a  wrongful  act  one  damage  is  caused 
now  and  anothw  subsequently,  there  is  nothing  to  prevent  a  fresh 
action  as  often  as  fresh  damage  is  inflicted. 

So  also  where  at  the  date  of  the  wrongful  act  no  damage  is 
inflicted  but  damage  results  a  year  later,  the  cause  of  action  arises 
not  at  the  date  of  the  act,  but  a  year  later,  when  damage  results. 

Backhouse  v.  Bonomi^  and  Darley  Main  Colliei^y  Co,  v. 
Mitchell^  referred  to. 


1.  12  Ch.  D.  102  (111).  8.    60L.T.  261. 

2.  20  Ch.  D.  595  (601).  4.    (18W),  2  Ch.  878. 


Digitized  by 


Google 


PABT  II.]  THI   MADRAS   LAW  JOUBVAL.  69 

Thompson  t;.  Alexander  [1905],  1  Ch.  229. 

Corporation — Trustee — Joint  tenancy. 
A  corporation  may  be  a  trustee. 

A  corporation  and  a  natural  person  cannot  under  the  common 
law  hold  property  as  joint  tenants  but  only  as  tenants  in  common. 


Wrigley  v.  Oill  [1905],  1  Ch,  241. 

Mortgage — Mortgagee  in  possesion — Rents  sufficient  to  keep  down 
interest — No  i.iterest  in  arrear — Mortgage  accounts — Rests 
when  ordered. 

Where  a  mortgage  deed  provides  that  the  mortgagee  should 
be  in  possession  and  that  the  mortgagor  should  pay  compound 
interest  in  case  interest  which  is  payable  half-yearly  is  in  arrear 
for  twenty-one  days  and  the  rents  received  by  the  mortgagee  are 
enough  to  keep  down  the  interest,  the  latter  will  not  be  entitled  to 
charge  compounJ  interest. 

The  ordinary  rule  is  that,  in  the  absence  of  special  circum- 
stances, the  account  against  a  mortgagee  in  possession  is  not  directed 
with  rests,  i.  e.,  the  account  of  the  rents  and  profits  runs  on  from 
beginning  to  end  without  reference  to  the  question  whether  he 
has,  at  any  particular  time,  had  in  his  hanis  more  than  sufficient 
to  pay  the  interest  or  not. 

The  principle  is  that  a  mortgagee  is  not  bound  to  accept  pay- 
ment by  driblets  but  is  entitled  to  have  the  account  taken  as  a 
whole  and  not  to  be  treated  as  repaid  until  that  account  has  been 
80  taken. 

An  exception  is  made  to  the  above  principle  in  a  case  where 
the  mortgagee  has  himself  claimed  the  property  or  has  insisted  till 
the  trial  that  the  mortgagor  is  not  entitled  to  redeem.  This 
exception  is  made  by  way  of  punisl.ment  to  the  mortgagee. 


1.  9H.L.aeos.  2.  UA.o.m. 
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Barrett  «.  Beales  [1905],  1  Ch.  256. 

Testamentary  appointment — Void  for  r&moleneas — Election. 

Where  an  appointment  fails  for   remoteness  the  doctrine  of 
election  cannot  be  applied. 


Ambler  v.  Gordon  [1905],  1  K.  B.  417. 

Easement  of  light — Ordinary  user  or  butinesa — Ikoenty  yearns  user. 

The  expression  ordinary  in  *  ordinary  user/*  ''ordinary 
business^'  or  ''ordinary  purposes'*  occurring  in  the  judgments  in 
ColVs.  cflwe  is  used  solely  with  reference  to  light  and  an  ordinary 
vser  or  ordinary  bttsiness  means  a  user  or  business  which  in  fact 
requires  only  an  ordinary  amount  of  light. 

The  question  whether  any  particular  business  or  user  is  ordinary 
is  one  of  fact^  and  it  cannot  be  predicated  whether  an  architect's 
business  or  any  other  business  is  an  ordinary  business.  A  right  to 
a  special  amount  of  light  necessary  for  other  than  ordinary  business 
cannot  be  acquired  by  prescription. 

By  twenty  years'  user  the  only  right  capable  of  being  acquired 
is  a  sufficient  light  for  the  ordinary  uses  of  inhabitancy  and  business. 
Such  a  right  prevents  the  owner  of  the  servient  tenement  from 
building  so  as  to  interfere  with  the  light  previously  enjoyed  so 
materially  as  to  amount  to  a  nuisance. 


Pinck  V.  Tranter  [1905],  1  K.  B.  427. 

Equitable  mortgagee — Bight  to  collect  rente. 

An  equitable  mortgagee  has  no  right  to  receive  rents  until  he 
has  obtained  an  order  of  the  court. 

But  if  the  equitable  mortgagee  gets  possession  lawfully  he  is 
entitled  to  the  rents  from  the  date  of  possession. 

Where  the  tenant  pays  rent  to  the  equitable  mortgagee  with 
full  knowledge  of  the  facts  he  is  not  entitled  to  recover  it  back 
from  the  mortgagee* 
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Wolfe  V.  Olerk  of  Surety  County  Ckmncil  [1905],  1  E.  B.  439. 

Occupation,  meaning  of~^Legal  possession. 

To  create  an  ^'  occupation''  there  must  be  an  actual  as  well  as 
legal  possession.  L^al  possession  will  not  of  itself  constitate  an 
"  occupatien/' 

The  owner  of  a  vacant  house  is  in  possession  and  may  main- 
tain trespass  against  any  one  who  invades  it,  but  he  may  not  be 
rateable  as  an  '^  occnpier." 

A  vicar  has  the  possession  of  the  freehold  in  the  church  and 
has  even  as  against  the  churchwardens  the  right  to  the  keys  of 
the  church. 

Legal  possession  of  the  freehold  in  a  church  coupled  with 
receipt  of  pew  rents  is  not  sufficient  to  create  an  occupation  by 
the  vicar  «?ithin  the  meaning  of  S.  24  of  The  Reform  Act,  2  &  8 
Will  4,  C.  45. 


JOTTINGS  AND  CUTTINGS. 


The  ExeciUive  and  the  High  Court : — ^The  discussion  of  the 
Land  Encroachment  Bill  in  the  Executive  Council  was  the  occasion 
of  the  manifestation  of  feelings  on  the  part  of  certain  official 
members  of  the  Council  which  cannot  be  regarded  as  reflecting 
much  credit  upon  thom.  It  is  matter  for  regret  that  His  Excel* 
lency  the  Governor  was  prevented  by  indisposition  from  presiding 
over  the  Council.  Proceedings  like  those  that  we  have  witnessed 
emphasize  the  view  that  it  is  highly  desirable  that  the  Gt)vern* 
ment  of  the  province  should  not  be  committed  entirely  to  the 
hands  of  distinguished  members  of  the  Civil  Service,  but  that  a 
Statesman  of  some  English  reputation  should  be  sent  periodically 
to  preside  over  the  administration  of  each  province.  It  is  somewhat 
remarkable  that  Sir  James  Thompson,  who  happened  to  preside 
over  the  meeting,  who  had  even  acted  as  interim  Governor  for  a 
period   of  eight  months  should   have  permitted  himself  to  use 
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language  far   from   dignified  with  reference  to  the  judicirJ  ppo- 
noancemeuts  of    the  High  Court.     English  justice   embodied  in 
judicial  tribunals  has  contributed  more  to  the  stability  of  Hritish 
rule  in  India  than  measures  of  administrative  improvement  initiated 
and  carried  out  by  the  Government.     Sir  James  Thompson  ought 
to  have  known  that  a  great  responsibility  attached  to  his  words  as 
a  member  of  the  Executive  Council     One  could  hardly  suppose 
that   Sir  James  Thompson   was   serious  when   he  spoke  of  *'  the 
mania  abroad  as  to  the  value  of  and  respect  to  be  paid  to  the 
judgments  of  the  High  Court"  He  discovered  an  imp-itience  of  lawful 
authority  when    he  talked  of  Government    supplying   the   High 
Court  with  directions  for  its  guidance.     One  wonders  what  all  this 
means.  There  is  abundant  reason  to  appreciate  the  innnia  for  judg- 
ments of  judicial  tribunals  in  the  face  of  executive    zuburdust. 
May  it  not  be  said  with  greater  truth  that  executive  officers  are 
developing  a  strong  desire  to  do  as  they  like  and  ure  consequently 
impatient  of  all  restiaints  on  the  part  of  judicial  authorities  whose 
duty  it  is  to  interpret  the  law  and  not  to  make  it  suit  the  fancies 
of  the  executive  power.     People  of  this  country,  where  there  is  no 
powerful  opposition  that  can  check  the  vagaries  of  Government  and 
still  less  to  overthrow  it,  believe  in  the  High  Courts  as  practically 
the  only  safeguard  against  the  arbitrary  power  of  autocracy.     We 
have  always  insisted  upon  the  great  importance  of  th^  High  Courts 
maintaining  their  independence  and  deserving  the  respect  of  the 
country   by     the    superiority   of    its    personnel.     Some  respon- 
sible officers  of  government  would  indeed  be  glad  if  the  High 
Courts  were  reduced  to   the    position  of   a  department   of   the 
executive.     If  anytliing  were  really  done  to  impair  their  indepen- 
dence and  to  undermine  public   confidence,  one  of  the  principal 
props  of  British  rule  would  indeed  be  swept  away.    It  is  matter 
for  extreme  regret  that  rir  James  Thompson  should  have  expressed 
himself  deliberately  in  language  of  utter  disrespect  to  the  highest 
tribunal  in  the  land.      Ever  since  the  pronouncement  of  the  judg- 
ment of  the  Full  Bench  in  the  Penal  Assessment  Cune,  a  bench,  by 
the  way,  the  strongest  that  has  sat  on  the  High  Court  for  the  last 
20  years,  rabid  nonsense  hns  been  talked  in  some  official   circles. 
We  can  only  hope  that  Sir  James  Thompson  was  not  iunoculated 
with  the  same  vinifi. 
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If  Sir  James  Thompson,  behaved  in  a  manner  which  can  be  only 
described  as  undignified,  the  Hon.  Mr.  Bradley  and  the  Hon. 
Mr.  Oastlestnart  Stuart  have  shown  themselves  utterly  incapable  of 
being  ruled  by  any  legal  restraints.  Mr.  Bradley  spoke  of  the 
judgment  of  the  High  Court  reflecting  the  utmost  discredit  upon 
the  High  Court  system.  He  evidently  did  not  pause  to  consider 
whether  he  was.  not  rendering  himself  liable  to  punishment  for 
contempt  or  to  a  criminal  prosecution  for  defamation.  The  privi- 
lege of  the  occasion  was  only  qualified  and  it  would  indeed  be  im- 
possible to  plead  good  faith  involving  due  care  and  caution  within 
the  language  of  the  Penal  Code  when  he  talked  of  judgments  at 
variance  with  the  Full  Bench  judgment  of  other  division  benches 
both  before  and  after  that  pronouncement.  It  has  been  said  that 
some  people  rush  in  where  ajigels  fear  to  tread.  When  the  Gov- 
ernment Pleader  who  was  given  ample  time  had  failed  to  discover 
p.ny  contrary  precedent  and  the  Advocr?.te  General  was  silent  unable 
to  suggest  any  rule  of  law  or  principle  of  interpretation  conflicting 
with  the  ratio  deciiiendi  of  the  High  Court's  decision,  Mr.  Bradley 
imagined  he  had  discovered  decisions  at  variance  with  the  Full 
Bench  ruling  and  began  to  moralize  on  the  situation. 

Mr.  Castlestuart  Stuart  began  to  pose  as  a  better  represen- 
tative of  the  people  than  the  non-official  members  and  his  zeal  for 
authority  went  so  far  as  to  ask  the  President  to  continue  the  pro- 
ceedings of  the  Council  so  as  to  prevent  the  non-official  members 
from  attending  a  public  meeting.  This  indeed  was  ^oing  to  the 
verge  of  the  ridiculous.  We  are  familiar  with  various  forms  of 
official  omniscience  and  of  benevolent  authority.  But  the  particular 
manifestations  of  these  virtues  made  by  Mr.  Bradley  and  Mr. 
Stuart  have  induced  us  to  hope  that  the  time  may  never  come  for 
these  individuals  entering  upon  a  larger  theatre  of  public  useful* 
ness.*  We  are  certain  that  we  would  not  have  had  to  witness  these 
scenes  in  the  Council  if  the  strong  presence  of  the  Governor  had 
not  been  withdraw u  by  illness.  We  can  only  venture  to  hope  that, 
however  characteristic  of  the  tendency  of  the  official  mind  these 
scenes  have  been.there  may  be  no  occasions  for  their  repetition  in  the 
future.  For,  they  certainly  do^ot  contribute  to  the  creation  of 
respect  for  authority  or  of  confidence  in  the  wisdom  of  officifd 
legislators. 
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Treatment  of  prisoners  on  remand: — ^The  evidence  given  in  an 
action  for  malicious  prosecution  before  Mr.  Justice  Jelf  brings  out  the 
discomforts  and  indignities  suffered  by  persons  under  remand  on  a 
criminal  charge.  To  take  a  compulsory  bath  in  water  previously  used 
by  a  score  of  others^  and  be  fed  on  black  bread  and  thin  cocoa^  as 
well  as  deprived  of  liberty^  is  a  curious  way  of  assuming  that  an 
alleged  criminal  is  innocent  until  he  is  proved  guilty.  And  then 
to  be  acquitted  and  leave  the  court  without  a  stain  on  his  charac- 
ter^ adds  bitterness  to  the  grievance.  In  practice  we  certainly 
treat  prisoners  who  aro  remanded  in  custody  as  if  they  were  any- 
thing but  innocent>  at  all  events  unless  they  are  sufficiently  well 
off  to  pay  for  comforts  denied  to  persons  undergoing  sentence.-* 
The  Law  Students*  JoumaL 

A  CounseVs  fee: — In  1859  Henry  Hawkins  became  a  Queen's 
Counsel.  tSoon  after  the  Tichborne  Trial,  in  which  Hawkins,  Q.  C, 
played  such  a  prominent  part  as  leader  for  the  Crown,  an  Indian 
brief  was  delivered  with  a  fee  of  20,000  guineas  marked  upon  it. 
He  declined  the  brieF,  and  was  then  asked  to  name  his  own  fee, 
with  the  assurance  that  whatever  he  asked  would  be  forthcoming; 
but  he  felt  it  would  be  unwise  to  leave  England,  and  so  declined 
the  brief  on  any  terms.  This  speaks  for  itself  as  to  the  enormous 
practice  he  then  commanded.  What  he  was  actually  making  at 
that  time  is  not  told,  but  Lord  Brampton  says  that  '^  even  now, 
when  I  look  back,  it  seems  absolutely  fabulous,''  and  that  no  ex- 
pectations he  had  ever  came  up  to  its  amount. — Law  Notes. 

Double  Jeopardy  ^Effect  of  a  former  judgment  in  a  criminal 
case : — The  Supreme  Court  of  the  United  States  has  recently 
enforced  the  rule  that  one  trial,  save  in  certain  exceptional  cases, 
constitutes  one  jeopardy,  and  that  a  defendant,  after  a  trial  in  one 
court,  is  protected  by  constitutional  or  common  law  prohibitions 
of  double  jeopardy,  from  being  again  tried  for  the  same  offence^ .  Mr. 
Justice  Holmes,  dissenting,  contends  that,  within  the  meaning  of 
the  Constitution,  there  is  but  one  jeopardy  in  one  entire  cause  as 
carried  through  to  its  termination  in  a  court  of  last  resort.  This 
interpretation,  forbidding  only  a  trial  on  a  new  and  independent 
jindictment  for  an  offence  for  which  the  defendant  has   already 

1.    JCqmM' ▼.  I7mt#<i  Stoeet,  24  Sup.  Gt  Bep.  707. 
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been  tried>  enables  an  appeal  at  tbe  instance  of  either  party. 
Argoiug  that  in  regard  to  an  appeal  the  rights  of  the  prosecution 
and  of  the  prisoner  shonld  be  identical,  he  declares  insupportable 
the  theory  of  waiver,  which  justifies  an  appeal  by  the  prisoner  only. 
He  believes  a  man  cannot  waive  so  fundamental  a  constitutional 
right  as  the  protection  against  double  jeopardy. 

Although  it  may  be  difficult  to  square  with  strict  rules  of  logic 
the  prevailing  theory  of  double  jeopardy,  and  although  legal 
technicalities  are  requured  to  explain  some  of  its  operations^  yet  it 
is  to  be  remembered  that  the  basis  of  the  theory  is  not  the  doctrine 
of  rea  judicata,  but  the  protection  of  the  individual  from  harassing 
prosecutions.  The  double  jeopardy  of  the  Constitution  is  in  the 
main  the  double  jeopardy  of  the  common  law  at  the  time  of  the 
adoption  cf  that  instrument,  and  seems  to  bear  the  construction 
given  it  by  the  majority  opinion.  Perhaps  we  have  outgrown  the 
necessity  of  such  protection  as  it  gives  against  the  prosecuting 
officers;  but  except  where  there  ha^re  been  statutory  changes  in 
states  whose  constitutions  admit  oE  tbem^,  the  prosecution  cannot 
appeal,  and  an  appeal  by  the  prisoner  is  dependent  upon  a  waiver^. 

Whether  a  waiver  of  a  constitutional  or  common  Inw  right  is 
to  be  allowed  should  depend  upon  the  purpose  of  that  right  and 
upon  principles  of  public  policy.  Thus,  while  courts  often  refuse  to 
permit  a  waiver  of  fundamental  rights  in  which  the  public  has  an 
interest  as  essential  for  the  protection  of  life  and  the  proper 
conduct  of  trials,  yet  where  the  waiver  results  in  nothing  but 
benefit  to  the  accused  it  is  often  allowed^.  Because  a  waiver, 
in  capital  cases,  of  jury  triaP,  or  of  the  legal  number  of  jurors^ 
or  of  presence  at  the  trial?,  might  result  in  capital  punishment  at 
the  instance  of  an  incompetent  tribunal^  it  is  forbidden.  But,  on 
the  other  hand,  an  accused  may  waive  his  right  not  to  testify 
against  himself,  or  the  right  of  being  confronted  with  witnesses®, 
or  the   right  to  a  copy    of   the  indictment*,   all   of  which  are 


1.  See  Mixon  v.  State,  65  Ala.  129.  5.  Harris  v.  People,  182  HI.  685. 

3.  See  State  v.  Lee,  66  Conn.  266.  6.  Thompson  v.  Utah,  170.  U.  S.  843,  368. 
8.  United  States  v.  Sanges,  144  U.  S.  810.    7.  Hopt  v.  Utah,  110  U.  8.  674. 

4.  6  Crim.  L.  Mag.  182.  8.  Shular  v.  State,  106  Ind.  289, 298. 

9.    Lisle  V.  State,  6  Ko.  426. 
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intimately  connocted  with  due  process  of  law.  Since  a  waiver  of 
doable  jeopardy  in  case  of  conviction  cannot  injure  the  accused 
and  may  be  for  his  great  advantage  in  securing  a  proper  trial  and 
perhaps  acquittal^  no  reason  arising  from  public  policy  or  from  the 
purpose  of  the  privilege  would  seem  to  forbid  its  exercise. — 
Harvard  Law  Review. 

A  Jury  of  Her  Peers: — New  Jersey  is  about  the  l^st  State 
from  which  any  innovation  in  judicial  proceedings  is  to  be  looked 
for  and  hence  the  trial  of  the  suit  of  Mrs.  Agnes  Holmes,  a  rich 
colored  woman,  before  a  jury  composed  of  members  of  her  own 
race,  even  though  it  be  in  a  mere  Justice's  court,  is  rather  startling. 
This  method  of  procedure  smacks  of  the  ancient  legal  principle, 
according  to  which  an  alien  had  the  privilege  of  demanding  a  jury, 
composed  half  of  citizens  and  half  of  foreigners,  a  right  rather 
absurd  in  itself  rarely  exercised  and  long  since  abolished.  It 
is  not  easy  to  perceive  how  the  alleged  prejudices  of  white  jurymen 
could  have  affected  Mrs.  Holmes^  case,  since  both  parties  to  the 
suit  were  colored  and  hence  stood  upon  equal  ground.  The 
precedent,  however,  is  rather  an  unfortunate  one.  It  is  a  gross  libel 
upon  the  administration  of  *' Jersey  justice"  to  say  that  her  courts 
look  upon  the  representatives  of  the  two  races  with  an  unequal 
eye,  and  such  a  distorted  view  should  not  be  permitted  to  receive 
even  implied  sanction. 

The  negro  must  be  taught  that  his  right  to  redress  depends 
solely  upon  the  strength  of  the  case  which  he  is  able  to  present  and 
that  he  must  look  for  no  assistance  to  such  an  adventitious  cir* 
cumstance  as  the  presence  of  men  ot  his  color  in  the  jury  box:— TAc 
American  Lawyer. 

*** 

Scolding  Judges: — No  doubt  the  scolding  which  Judge  Aspinall 
of  the  Kings  County  Court,  of  New  York,  recently  administered 
to  a  jury  which  had  acquitted  a  prisoner  as  to  whose  guilt  there 
seems  to  have  been  no  reasonable  doubt  was  an  immense  relief  to  his 
feelings.  Whether  the  solemnity  of  the  occasion  was  thereby 
enhanced  or  the  Court's  dignity  vindicated  is  another  question. 
"When  you  bring  in  a  verdict  like  this,''  so  the  rebuke  concluded 
"It  seems  to  me  that  courts  might  as  well  go  out  of  business  and 
District  Attorneys  retire.'' 
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More  polished  and  equally  effective  was  the  sarcasm  of  a 
well-known  English  jurist^  who  merely  remarked  on  hearing  the 
verdict  which  acquitted  a  notorious  highwayman:— 'Prisoner  at  the 
bar>  you  are  discharged.  As,  however^  I  expect  to  set  out  this 
erening  for  the  next  town  on  the  circuit,  and  there  are  one  or  two 
lonely  places  on  the  way^  I  shall  take  it  very  kindly  of  you,  Mr* 
Sheriff,  if  youll  postpone  the  release  until  to-morrow  morning/' 

To  the  mind  accustomed  to  sift  and  weigh  evidence  and  trained 
to  grasp  salient  points,  the  case  must  often  appear  to  have  suffered 
a  change  ''into  something  rich  and  strange'^  when  the  twelve  good 
men  and  true  hand  in  their  verdict.  The  unknown  quantity  in 
every  trial  is  the  secret  antipathy  or  predilection  of  a  stubborn 
talesman.  Still,  as  long  as  our  law  declares  that  juries  are  judges 
of  the  facts,  as  the  Court  is  of  the  law,  it  is  doubtful  whether  any 
useful  purpose  is  subserved  by  a  judicial  scolding.  The  very  judge 
who  administers  it  may  have  had  a  case  reversed  that  same  day  by 
the  Appellate  tribunal  and  suffered  no  such  penalty  for  his  errors. 

It  has  almost  passed  into  a  legal  aphorism  that  the  defeated 
lawyer's  best  solace  is  ''to  go  over  to  the  tavern  and  cuss  at  the 
jndge,"  which,  otherwise  put,  is  that  a  coart  room  is  no  place  for 
display  of  one's  temper-— a  fact  of  which  judges,  as  well  as  lawyers, 
can  take  notice: — The  Avierican  Lawyer. 

•    Injunction  against  Jcisiing  in  preference  to  divorce  :— "  There's 
a  fellow  making  love  to  my  wife,'*  explained  the  indignant  clients 

"  Does  your  wife  encouittge  him  ?"  asked  the  lawyer. 

"  She  seems  to.  He  takes  her  riding,  sends  her  flowers,  and 
the  other  day  I  saw  him  kissing  her ;  and  she  seemed  to  like  it." 

-    "  You  saw  him  kissing  her  and  she  didnt  object  f"  said  the 
lawyer.    "  Well,  we  can  get  you  a  divorce  without  any  trouble." 

"Thunder?"  said  the  husband,  "I  don't  want  no  divorce.  I 
want  an  injunction." — The  Qreen  Bag. 

An  ilUtempered  judge  :— Senator  Lindsay  of  Euntucky,  has  a 
story  of  a  judge  in  that  State  who,  by  reason  of  his  own  ill-temper, 
found  considerable  difficulty  in  controlling  individuals  in  the  court- 
rOQDOU     On  one  occasion  there  was  unusual  disorder.    At  last  the 
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judge   could  stand  it  no  longer.     '^  It  is  impossible  to  allow  this 

persistent  contempt  of  court/'  exclaimed  his  Honor,  ^*and  I  shall 

be  forced  to  go  to  the  extreme  length  of  taking  the  one  step  that 
will  stop  it !" 

Inhere  followed  a  long  silence  in  the  court.  Finally,  one  of  the 
leading  counsel  arose,  and  without  the  suspicion  of  a  smile  asked : 

'*  If  it  please  your  Honor,  on  what  date  will  your  resignation 

take  effect  V'—The  Green  Bag. 

ft 

A  Limited  Loan. — Yalo  undergraduates  are  telling  with  gusto 
a  story  of  how  a  certain  testy  law  school  instructor  "  got  even''  with 
a  neighbour. 

The  instructor  wished  to  consult  some  expensive  and  ponderous 
law  books,  only  one  copy  of  which  is  to  be  found  in  New  Haven 
outside  of  the  Yale  Law  School  library.  That  copy  was  owned  by 
a  prominent  practising  lawyer,the  instructor's  next  door  neighbour. 
In  reply  to  the  request  that  he  lend  the  volume,  the  lawyer 
answered : 

'*  Certainly ;  by  all  means.  You  are  at  perfect  liberty  to 
consult  it  at  any  time — in  my  library.  I  am  sorry  I  cannot  permit 
it  to  be  taken  away,  but  J  have  lost  so  many  books  lately  through 
lending  them  that  I  was  compelled  to  take  some  such  step  in  order 
to  preserve  what  there  is  left  of  my  collection." 

The  peppery  instructor  replied  that  if  ho  wanted  to  consult 
the  work  in  that  manner  he  could  do  it  much  more  conveniently  at 
the  law  School,  and  left  the  house  in  high  dudgeon.  A  few  weeks 
later  the  lawyer's  lawn  needed  to  be  mowed.  His  mower  was  out 
of  order.  He  bethought  himself  of  his  friend  on  the  Law  School 
Faculty  and  went*  over  that  evening  to  ask  if  he  might  borrow^  his 
lawn  mowei.  A  slow  smile  spread  over  his  professional  brother's 
face.  Anybody  who  is  able  to  recognize  the  instructor  will  anticipate 
the  reply. 

'^  I  am  very  happy  to  be  of  any  service  to  you,  Mr.        /^ 

said  he.    *'  Unfortunately,  I  have  lost  so  many  lawn  mowers  through 

lending  them  that  I  have  had  to  make  a  rule  which  I  am  under  the 

disagreeable  need  of  enforcing  even  on  my  next  door  neighbor^ 

^  that  this  one  most  not  leave  my  premises.    However^  you  have  my 
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full  permission  to  use  the  machioe  at  any  time— on  my  lawn.*^-— 
The  American  Lntryer. 

»** 

Lord  Campbell  and  his  bcm  mots  : — Lord  Chief  Justice  Camp- 
bell had  a  keen  sense  of  humor,  and  was  a  great  Collector  and 
retailer  of  bon  mots  with  which  he  used  to  delight  dinner  tables. 
Many  of  these  he  has  preserved  amid  the  discussions  on  high  affairs 
of  Slate  and  complex  legal  questions  which  compose  the  ten  volumes 
of  his  ''Lives  of  the  Lord  Chancellor."  Campbell  had  the  dead 
chancellors  of  whom  he  wrote  at  his  mercy,  but  when  the  book  came 
out  the  then  chancellor,  Lord  Lyndhurst,  revenged  his  caste  upon 
the  author. 

"  What  do  you  think  of  Campbeirs  work  V  some  one  asked 
Lyndharst. 

•'Think  of  it?''  replied  the  chancellor.  "  What  can  I  think 
of  it  ?  It  is  adding  a  new  terror  to  death  V 

One  of  Campbell's  stories  of  Lord  Chancellor  Erskine's  brother 
Henry  is  as  follows.  Seeing  Andrew  Balfour,  a  man  who  affected 
a  great  pomposity  of  stylo,  came  limping  into  court.  Henry  asked 
him  what  had  happened.  ''  I  was  visiting  my  brother  in  Fife,  and 
I  fell  over  his  stile  and  nearly  broke  my  leg/'  "  It  is  fortunate  it 
was  not  your  own  style,"  replied  Henry,  "for  then  you  would 
have  broken  your  neck." 

Succeeding  Lundas  as  Lord  Advocate,  that  good-natured 
politician  offered  to  lend  Henry  his  embroidered  official  gown  as 
he  would  not  need  it  longer.  "No,''  replied  Henry.  "I  will  not 
assume  the  abandoned  habits  of  my  predecessor." 

.  Lord  Balmuto,  an  obtuse  judge,  veas  a  thorn  in  the  side  of 
Henry  Erskine,  who  would  crack  his  best  jokes  and  fire  off  his  most 
brilliant  wit  before  him  without  eliciting  a  single  smile  or  look  of 
appreciation.  Then,  hours  after,  when  another  case  had  been 
called,  the  judge  woud  suddenly  interrupt  the  proceedings  of  the 
court  by  crying  out :  "  Oh,  Mr.  Erskine,  I  hae  ye  noo — I  have  ye 
BOO — Very  gudo.  Very  gude." 

According  to  Campbell,  Lord  Eldon  used  to  say  of  his  brother, 
liord  Stowells  ^' My  brother  takes  regular  exercise  twice  a  day.^r- 
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in  eating/'  And  Stowell  retorted  upon  Eldon^  who  Was  fonder 
of  drinking  wine  than  of  paying  for  it :  "  My  brother  will  drink 
any  given  quantity  of  wine/'  On  being  asked  what  the  chancellor 
HUed  when  he  went  hnnting  on  his  estate  at  Encombe,  Stowdl 
replied:  *'He  kills  time."  Lord  Chancellor  Thurlow  was  once 
applied  to  by  a  poor  curate  who  desired  an  appointment  to  a  living: 
which  had  become  vacant.  In  his  usual  grufE  and  profane  manner 
Thurlow  cried  out  upon  seeing  the  intruder ;  '*  Who  are  you  ? 
Where  do  you  come  from?  What  do  you  want?  What  interest 
have  you  ?  In  what  lord's  name  do  you  come  ?" 

"Indeed/'   replied  the  astonished   curate,   "I  came  for  the 
living  of  ,  but  I  have  no  interest.    I  oome  in  the  name  of 

no  lord  but  the  Lord  of  Hosts."  "  You  are  the  first  man  who  ever 
applied  to  me  in  that  Jjord's  name  replied  Thurlow,  ''and  I'm 
hanged  if  you  don't  get  what  you  want."— TAe  American  Latcyer. 


REVIEWS. 


The  Law  Relating  to  Hindu  and  Mahomedan  Religious  Endow* 
mente  by  Mr.  P.  R.  Ganafathi  Aiyab.    Price  Bs.  6. 

There  have  been  no  legal  treatises  by  Indian  lawyers  in  this 
Presidency  which  deserve  any  mention  and  the  production  of  such 
treatises  has  hitherto  been  confined  to  Bengal.  Mr.  Ganapathy 
Aiyar  has  redeemed  this  reproach  and  has  written  a  book  on  the 
Law  of  Religious  Endowments  which  we  have  no  hesitation  in 
saying  is  the  best  upon  the  subject  in  India.  Mr.  Prannath 
Saraswati's  book  on  the  Hindu  Law  of  Endowments  deals  more 
with  the  rituals  and  ceremonies  of  Hindu  Religious  Endowments 
than  with  the  legal  questions  of  theory  and  practice  that  arise 
daily  in  the  administration  of  the  law  with  reference  to  religious 
endowments.  Mr.  Saraswati's  book  is  one  of  archaic  rather  than  of 
practical  interest.  No  such  charge  can  be  brought  against  Mr. 
G«uapathy  Aiyar's  book.  Mr.  Ganapathy  Aiyar  has  dealt  with 
all  the  questions  that  have  been  raised  in  the  Courts  in  connection 
with  Hindu  and  Mahomedan  Religious  Endowments.  The  excel- 
lence   of  the  book  con^ta  not  even  so  much  in  the  oomplet0aeaii 
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of  the  repertory  of  cases  he  has  collected  as  in  the  discoBsion  of 
the  principles  laid  down  in  the  cases.  English  text-writers  often 
imagine  that  their  duty  is  confined  to  a  mere  statement  of  the  existing 
law  as  ascertainable  from  the  decided  cases.  While  a  book  written 
solely  with  this  end  may  serve  the  parpose  of  the  practitioner  it 
will  render  no  service  in  the  development  of  the  law.  If  the  law 
is  to  be  advanced  it  can  only  be  by  subjecting  the  decided  cases 
to  a  critical  examination  and  placing  before  readers  all  arguments 
that  may  help  the  formation  of  sounder  views.  Mr.  China- 
pathy  Aiyar  is  an  unflinching  critic  of  decisions  and  the  vigour 
with  which  he  has  assailed  many  a  recent  case  is  refreshing.  While 
we  may  not  agree  in  his  criticism  of  every  case^  we  must  admit 
that  his  criticisms  are  all  entitled  to  careful  consideration.  The 
Chapters  on  Customary  Rights,  on  Public  and  Private  religious 
endowments,  on  Mutts,  and  on  the  rights  and  duties  of  Managers 
of  endowments  are  some  of  the  most  interesting  Chapters  of  this 
book.  He  has  added  a  Commentary  on  the  Religious  Endowments 
Act  and  the  Madras  ReguUtion  YII  of  1817,  and  Bengal  Regula- 
tion XIX  of  IS  10,  and  an  appendix  containing  the  Coorg  Temple 
Funds  Management  Regulation,  Charitable  Endowments  Act  and 
the  rules  framed  for  the  election  of  Devastanom  Committee  members 
in  the  United  Provinces,  Bengal  and  Madras,  We  congratulate 
Mr.  Gkinapathy  Aiyar  upon  the  production  of  a  standard  work 
upon  the  subject  and  trust  that  it  will  attain  the  popularity  which 
it  richly  deserves. 


The  Digest  of  Indian  Cases  for  1903-04  by  Mr.  S.  Sbihivasa 
AiTAB.     Price  Bs.  5. 

Mr.  8.  Srinivasa  Aiyar  has  brought  out  a  Digest  of  Indian 
Cases  for  the  years  1903-04  on  the  same  lines  as  the  digest  pub- 
lished by  him  for  the  year  1903.  Desirable  as  it  is  to  have  a  digest 
which  will  supersede  the  previous  digests  and  incorporate  the  cases 
noted  in  them,  we  do  not  think  that  the  experiment  is  likely  to 
pay.  While  it  will  add  considerably  to  the  labour  of  the  compiler 
and  interfere  with  the  speedy  pubUcation  of  the  digest,  it  is  bound 
to  increase  the  cost  of  the  publication  year  by  year  and  is  sure  to. 
affect  the  demand  for  the  publication.  The  only  practicable  systen: 
is  to  publish  annual  digests  and  at  the  end  of  every  five  or  te^ 
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years  to  bring  out  a  digest  superseding  the  previous  annual 
digests.  The  digest  before  us  notices  all  the  cases  in  the  Indian 
Law  Reportsj  the  Indian  Appeals^  the  Madras  Law  Journal,  the 
Calcutta  Weekly  Notes,  the  Allahabad  Law  Journal,  the  Allahabad 
Weekly   Notes  and  the  Bombay  Law  Reporter. 

Mr.  Srinivasa  Aiyar  has  spared  no  pains  to  make  the  digest  as 
accurate  and  exhaustive  as  possible  and  to  minimise  the  labour  of 
the  practitioner  in  finding  out  the  cases  bearing  upon  any  point. 
The  classification  of  titles  is  as  minute  as  possible  and  while  the 
n^ain  titles  and  references  are  printed  in  thick  type,  the  numerous 
sub- titles  are  printed  in  italics.  Under  each  title  and  sub-title 
catchword:^  are  also  printed  in  italics  so  that  the  reader  can  at 
once  notice  the  points  referred  to  in  the  case.  Every  point  decided 
or  noticed  in  the  cases  digested  is  noted  under  the  appropriate 
head  and  where  the  point  may  be  brought  under  several  heads,  it  is 
noted  under  each  of  them  and  the  cross-references  are  very  ex- 
haustive. The  catch-words  are  especially  valuable  in  the  case  of 
cross-references.  The  system  of  cross-references  usually  followed 
in  Indian  digests  does  not  generally  enable  the  practitioner  to  find 
out  what  points  the  case  relates  to  except  under  the  main  title 
where  the  case  is  digested.  But  in  Mr.  Srinivasa  Aiyar's  book^ 
under  every  cross-reference,  the  points  dealt  with  in  the  case  can 
be  seen  at  a  glance.  Another  special  feature  of  the  digest  is  that 
even  dicta  which  are  not  to  be  found  in  the  head-notes  of  cases, 
are  also  digested.  No  one  who  refers  to  the  digest  can  fail  to 
appreciate  its  merits  and  its  superiority  to  other  pubb'cations  of  the 
kind. 

The  half  yearly  digest  which  Mr.  Srinivasa  Aiyar  proposes 
te  issue  in  future  and  supply  free  of  charge  to  all  regular  sub- 
Bcribers  of  the  Annual  digest  will  earn  for  him  the  thanks  of  the 
profession. 

The  Current  Index  of  Indian  cases  for  1905  by  Mr.  T.  V.  Sanjiva 
Bow,  Published  at  the  Madhwa  Vilas,  Teppakulam,  Trichinopoly  :— 
We  have  long  felt  the  need  of  a  current  Index  of  Indian  cases 
Jirepared  on  the  same  principles  as  the  current  Index  of  the  English 
Law  Reports.  The  labour  of  hunting  up  cases  through  the  sepa- 
rate parts  of  the  Indian  Law  Reports  always  mfdces  a  eonsiderable 
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demand  upon  the  time  of  practitioners.  And^  with  the  increase  in 
the  nuDiber  of  the  non-official  Reports  in  India^  this  labour  has 
steadilj  increased  and  any  pablication  which  can  save  this  labour 
is  bound  to  meet  with  appreciation  from  practitioners.  If  the  pre- 
limiaary  part  of  the  current  Index  that  has  been  sent  to  us  is  a 
fair  specimen  of  the  future  parts^  as  we  trust  it  will  be,  we  have 
no  hesitation  in  saying  that  Mr.  Sanjiva  Row's  Index  will  fully 
supply  the  desideratum  we  have  felt.  The  Index  will  be  published 
quarterly  and  every  succeeding  part  will  incorporate  and  supersede 
the  previous  quarterly  parts  for  the  same  year.  The  compilers 
have  digested  the  cases  reported  not  only  in  the  authorized  Indian 
Law  Reports  but  in  most  of  the  non-official  Reports  such  as 
Culcutta  Weekly  Notes^Calcutta  Law  Journal^unjab  Law  Reporter, 
Bombay  Law  Reporter,  Madras  Law  Journal,  Burmah  Rulings, 
Allahabad  Law  Journal,  Allahabad  Weekly  Notes,  Oudh  cases,  etc. 
The  cross  references  are  numerous  and  exhaustive  and  under  each 
case  the  compilers  note  under  the  heading  references  to  all  the  pre- 
vious cases,  overruled,  followed  or  otherwise  dealt  with.  There  is 
also  a  separate  table  of  cases  overruled,  followed  etc.,  besides  a  table 
of  cases  digested.  Mr.  Sanjiva  Row's  Index  leaves  nothing  to  be 
desired  in  point  of  completeness  and  we  trust  that  it  will  secure 
an  extensive  appreciation. 
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We  beg  to  acknowledge  receipt  of  the  following  publications  :— 


Amerioan  Lawyer 
Allahabad  Law  Journal  ... 
Bombay  Law  Reporter    ... 
Caloatta  Weekly  Notes  ... 
Canada  Law  Journal 
Canadian  Law  Times 
Case  and  Comment 
Commonwealth  Law  Beview 
Calcutta  Law  Journal    . . . 
The  Digest        ,.. 
Harrard  Law  Review    ... 
Indian  Review 
Law  Magazine  and  Review 
Law  Notes 

Law  Students  Journal   ... 
Punjab  Law  Reporter    ... 
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February,  March. 
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Do. 
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Do. 

Do. 
January  and  February. 
Maroh. 
Januaiy. 
February  and  March. 

Do. 
February. 

February  and  Maroh. 
Do. 
Do. 


An  Epitome  of  the  Law  relating  to  Easements  by  T.  T.  Elyth.  Price  6f^ 
Published  by  Messrs.  Sweet  and  Maxwell,  Ld.,  8,  Chancery  Lane,  London,  W.  C. 

The  Law  of  Evidence  by  Syed  Ameer  Alt  and  John  George  Woodrojfe,  8rd  Edn., 
1905.  Price  Rs.  18  cloth,  Rs.  30  half  calf.  PubUshed  by  Messrs.  Thacker  Spink  &  Ca, 
5  &  66,  €k>vemment  Place,  Calcutta. 

Concise  Forms  of  WiUs  by  Hayes  and  Jarman  by  J.  B.  Mathews,  12th  Edition. 
Price  2Uh.  Published  by  Messrs.  Sweet  and  MaxweU,  Ld.,  3,  Chancery  Lane.  London, 
W.C. 
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^  HEADS  OP  MUTTS— THEIR  POWERS  OP 
CHARGING  OR  ALIENATING  MUTT  PROPERTY.' 

II 

The  headship  of  a  mutt  owning  vast  properties  is  by  no  means 
an  irresponsible  one  and  the  head^  in  spite  of  his  ascetic  cbaracteri 
is  bound  to  a  '  provident  administration'  of  the  properties  of  the 
endowment.  The  permanent  interests  of  the  institution  require  that 
its  estates  should  be  so  administered  as  in  the  long  run  to  be  most 
beneficial  to  itself.  In  a  recent  case,  Nallayappa  Pillian  v.  Amla" 
lao^tha  Pand%ra  Saimadhi^  the  learned  Officiating  Chief  Justice 
observed  that  the  manager  of  a  religious  endowment  "can  only 
do  what  is  necessary  for  the  services  of  the  ido1>  in  a  manner 
commensurate  with  its  endowments  and  he  need  only  preserve 
and  duly  manage  what  property  may  belong  thereto.  It  is  no  part 
of  his  duty  to  effect  improvements  with  reference  to  existing 
endowments  when  the  funds  in  his  hands  do  not  admit  of  it  nor 
is  he  called  upon  to  enter  into  transactions  for  the  purpose  of 
augmenting  the  funds  of  the  institution.''  The  practical  appli- 
cation of  the  rule  thus  laid  down  is  not  always  as  clear  and  simple^ 
as  the  statement  of  the  rule.  The  rule  itself  as  above  stated 
rather  seems  unduly  to  ignore  the  secular  interests  of  the  institution. 
The  limits  of  ^  due  management'  (referred  to  in  the  above  extract) 
are  by  no  means  clear  and  definite  and  there  are  points  where  due 
management  imperceptibly  shades  off  into  what  may  be  regarded 
as 'improvement ";  such  situations  are  by  no  means  exceptionalt 
Too  much  is  often  left  to  be  judged  by  custom  and  usage,  for  these 
are  sometimes  uncertain  and  in  several  matters  silent.  Such  a  rule, 
though  on  the  whole  conducive  to  safety,  may  often  be  detrimental 
to  progress.  It  cannot  be  the  meaning  of  his  lordship,  in  the 
above  pafloage,  that  the  head  of  the  mutt  is  to  sit  with  folded 

1.    I.  lu  B.,  27  H.  40^  at  p.  4T4. 

Digitized  by 


Google 


76  THB   MABBAS   LAW  JOUBKALj  [vOL.    ZV. 

hands,  only  bestirring  himself  to  spend  in  the  manner  he  thinks 
fit  whatever  income  flows  into  his  hands.  From  a  spiritual  point 
of  view  we  would  ceriiainly  prefer  that  our  Matadhipatis  were  so, 
but  we  cannot  shut  our  eyes  to  the  actual  circumstances  of  the 
present  day.  "When,  as  not  infrequently  happens,  the  mutt  or  its 
properties  get  involved  in  litigation,  or  the  revenue  payable  on 
the  mutt  lands  falls  in  arrear  (say  in  a  famine  season),  when  the 
rents  due  from  the  tenants  of  the  mutt  are  not  duly  paid  or  the  mutt 
buildings  are  out  of  repair,  the  ideal  ascetic  with  folded  hands 
is  not  the  fit  manager  of  the  institution.  Besides  these  occasions 
of  *  necessity,'  there  may  also  arise  circumstances  when  prudence 
may  require  the  manager  to  act  in  a  particular  way  to  secure  a 
lasting  benefit — temporal  benefit  of  course, — to  the  institution 
under  his  care.  Speaking  of  the  powers  and  duties  of  trustees 
of  charities.  Lord  Brougham  once  said  :  '*  Supposing  there  was  a 
small  piece  of  land,  a  corner  of  land  or  an  outlying  estate,  property 
of  the  charity,  and  for  which  there  could  be  got  as  the  price  for 
the  sale  of  it,  on  account  of  its  peculiar  situation  so  large  a  sum 
of  money  as  to  put  the  charity  in  possession,  we  shall  say,  of  £  1,000, 
though  the  whole  of  the  rents  and  profits  of  that  land,  let  in  the 
ordinary  manner  might  never  exceed  £  1  a  year  or  10  sh.  a  year, 
it  would  be  perfect  madness  in  the  charity  as  well  as  in  an 
individual  not  to  obtain  that  sum  and  sell  the  land  for  the 
£  1,000  *^****  the  trustees  would  have  been  guilty  of  an 
abuse  of  trust,  if  they  had  hesitated  to  part  with  the  land  upon 
these  terms  and  an  inforD)ation  at  the  suit  of  His  Majesty's 
Attorney-General  or  of  any  relator  might  well  have  been  main- 
tained against  them  to  compel  them  to  do  that  which  was  for  the 
real  benefit  of  the  charity"  {AtL-Genl  v.  Hungerfordy,  This 
rather  strong  statement  has  indeed  been  questioned  by  Lord  St. 
Leonards  in  his  Law  of  Real  Property  (Edn.  of  1849,  p.  535)  and 
the  remarks  were  obiter,  but  it  is  difficult  to  give  a  different  answer 
to  the  question  suggested  by  the  Lord  Chancellor.  Imagine  the 
same  situation  in  the  case  of  the  head  of  a  mutt  in  this  country  ;— 
it  matters  little  whether  he  is  a  trustee  or  not ;  at  least,  he  is  not 
worse.  Is  he  under  a  duty  or  at  any  rate  has  he  the  poijoer  to  act 
as  Lord  Brougham  has  suggested  f  Or,  take  the  converse  case. 
Can  the  head  of  the  mutt  buy  in  lands  ?     Ordinarily  this   is  not 

3,    2  01.  &  IHd.,  at  pp.  874— 6t 

Digitized  by  VjOOQ IC 


PART  HI.]  THE   MADBAS    LAW  JOURNAL.  77 

objected  to.  Bat  suppose  in  order  to  buy  in  land  more  favourably 
situated,  in  respect  of  distance^  or  fertility  or  peculiar  location  as, 
for  instance^  in  the  midst  of  the  other  landed  properties  of  the 
mutt,  the  head  of  the  mutt  disposes  of  other  mutt  property  less 
favourably  situated  or  borrows  a  small  sum  of  money  which  can 
easily  be  paid  off  from  the  current  income  of  the  mutt  in  the  course 
of  a  few  years,  but  if  the  land  is  not  bought  at  the  time  a  similar 
opportunity  may  not  recur.  Assume  the  transaction  to  be  fair  and 
prudent  in  every  respect.  What  is  the  head  of  the  mutt  to  do  ? 
Is  he  bound  to  enter  into  the  transaction  ?  Probably  not.  But  is 
it  beyond  his  'powers  to  enter  into  the  transaction  ?  Is  a  purchaser 
safe  in  buying  some  of  the  properties  of  the  mutt  or  a  lender  in 
lending  money^  under  the  above  circumstances^  to  enable  the  head 
of  the  mutt  to  make  the  proposed  purchase  ?  What  is  the  credi- 
tor's remedy  to  get  his  money  back  ?  Again  things  are  very  often 
purchased  on  credit  for  the  purposes  of  the  mutt,  for  the  conduct 
of  its  charities.  Can  the  seller  recover  their  price  from  the  mutt, 
thongh  a  new  head  might  have  come  in  by  the  time  ?  Questions 
like  these  cannot  but  arise  in  the  practical  administration  of  the 
affairs  of  a  mutt  and  notwithstanding  the  statement  of  a  high 
authority  to  the  contrary  {Bhashyam  Iyengar,  J.  in  27  Mad.  at 
p.  455)  they  are  far  from  being  rare  or  uncommon.  In  spite  of 
the  comparative  paucity  of  authority  or  of  cases  actually  coming 
before  the  Courts,  the  question  as  to  the  powers  of  the  head  of  a 
mutt  to  alienate  or  charge  mutt  property  or  incur  debts  so  as  to 
bind  the  mutt,  is  one  of  considerable  practical  importance  and  the 
law  on  the  subject  is  neither  definite  nor  satisfactory  as  hitherto 
enunciated  by  judicial  pronouncement. 

The  latest  pronouncement  on  the  point  is  that  contained  in 
the  decisions  of  this  Court  in  the  Udipi  mutt  case^  and  Nallayappa 
Pillian  v.  Ambalavana  Pandara  Sannadhi,^  In  these  cases  the 
learned  Judges  dissent  from  the  decision  in  Sammantha  Pandara 
V.  Sellappa  Chetti^  and  lay  down  the  law  in  much  narrower  terms. 
In  the  Udipi  mutt  case^  Bhashyam  Iyengar ,3.  observes  as  follows: — 
"Over  the  corpus  of  the  endowment,however,his  power  of  disposition 
is  very  limited,  as  in  the  case  of  managers  of  temples  and  Devasta- 

1.    LL.  B.,27M.486.  3.    I.  L.  B.,  2  Mad.  175. 

a.   LIi.Bna7M.466,  4.    Ata7M.p.466. 
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ntLtna*  He  canned  alienate  or  charge  the  corpus  or  the  income 
beyond  his  own  lifetime^  sd  as  to  bind  thd  mutt  and  his  AnCGessoi^ 
except  for  purposes  plainly  necessary  for  the  niaintenance  of  the 
mutt/'  The  indefiniteness  of  the  expression  '  maintenance  of  the 
mutt'  has  been  adverted  to  in  an  earlier  part  of  this  article^  but  apart 
from  thiSj  it  is  not  difficult  to  conceive  of  many  things  which  the 
head  of  a  mutt  does  and  is  ordinarily  expected  to  do  for  the 
benefit  of  the  institution  which  can  by  no  stretch  of  language  be 
Comprehended  within  the  description  of  '  purposes  plainly  necessary 
for  the  maintenance  of  the  mutt/  The  law  as  above  laid  down 
would  make  the  execution  of  such  beneficial  objects  depetid  on  the 
accident  of  the  head  of  the  mutt  being  in  possession  of  cash  money 
at  the  time. 

It  is  certainly  by  no  means  desirable  to  encourage  extravagance 
or  speculation  in  persons  occupying  such  responsible  position,  but 
it  is  equally  undesirable  unduly  to  fetter  their  hands  and  make  them 
powerless  for  good  while  leaving  them  to  run  riot  as  they  like  so 
long  as  they  have  money  in  their  hands.  In  most  of  the  important 
religious  foundations,  the  scale  of  expenses  is  generally  fixed 
within  due  limits  of  the  average  income  over  a  series  of  years.  But 
the  annual  income  is  subject  to  considerable  fluctuations — ^the 
deficit  of  a  hard  year  being  more  than  made  up  by  the  plenty  of 
a  prosperous  year.  It  is  not  right  to  say  that  the  scale  of  expenses 
every  year  should  vary  in  accordance  with  that  or  the  previous 
year's  income.  The  learned  Officiating  Chief  Justice  indeed  says  that 
such  is  the  practice,  but  we  are  not  quite  sure  that  it  is  generally  so. 
Besides  these  usual  expenses,  extraordinary  expenses  have  some- 
times to  be  incurred  which  can  easily  be  paid  off  from  the  savings 
of  a  few  good  years.  To  say  th6t  these  few  years  must  be  within 
the  life  of  a  particnlftr  incumbent  and  if  he  happens  to  die  or 
abdicate  s6on  after,  a  person  who  lent  money  for  a  most  beneficial 
purpose  is  to  lose  his  money,  is  neither  justice  nor  policy.  The 
properties  of  the  mutt  might  be  preserved  in  tact  or  even  improved 
and  at  the  same  time  many  useful  or  beneficial  objects  carried 
out  with  borrowed  money,  if  the  repayment  thereof  is  distributed 
over  a  number  of  years,  independently  of  any  change  in  the  per- 
Boxmel  of  the  hdad.  The  mutt  is  the  real  borrower  and  the  mutt 
ahoold  repay  and  there  is  no  justification  for  making  the  repayment 
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depend  on    the  tenore  of  a    particular    incainbent^    as  though  he 
bonowed  it  for  his  own  purposes. 

The  learned  Officiating  Chief  Justice,  refers  to  the  religious  spirit 
and  sentiment  of  the  country  to  show  that  occasions  for  borrowing 
will  not  arise  and  that  even  if  they  do  arise,  nobody  will  dare  take  a 
mortgage  or  sale  of  '  property  dedicated  to  God'.  The  piety  of  the 
rich  in  this  respect  confines  itself  to  the  renovation  of  a  few  famous 
temples  and  does  not  seem  to  have  extended  to  mutts.  Whatever 
may  be  the  force  of  his  Lordship's  remarks  so  far  as  temples  and 
temple  property  (dedicated  to  God)  are  concerned,  the  same  is  not 
to  any  appreciable  extent  the  case  in  respect  of  mutts  and  one  is 
curious  to  know  how  many  pious  Hindus  can  be  found  who  are 
willing  to  present  large  sums  of  money  to  a  mutt  to  enable  it  to 
pay  ofE  aiTears  of  Government  Revenue  or  will  feel  it  a  sacrilege  to 
buy  any  of  the  mntt  properties  when  the  same  is  sold  by  Govern- 
ment for  arrears  of  revenue  or  even  by  the  head  of  the  mutt 
himself. 

The  practical  importance  of  the  question  must  therefore  be 
admitted  and  it  must  be  answered  with  reference  to  accepted  legal 
principles,  independently  of  huch  extraneous  considerations.  From 
early  times  it  has  been  held  that  lands  appropriated  to  defray  the 
expenses  of  the  worship  of  idols  cannot  be  alienated  by  the  shebait 
so  as  to  terminate  the  right  of  the  idols  in  the  net  revenue, 
{Bhowanee  Pershad  Y.  Banee  Jugudtimbha^),  As  a  next  st^p^  the 
same  rule  of  law  has  been  applied  to  all  religious  endowments, 
whether  temples  (in  which  case  alone  the  property  may  be  said  to 
be  dedicated  to  Grod)  or  mutts  or  religious  charities.  In  course  of 
time  the  ground  on  which  alienation  was  prohibited  has  been  shifted 
and  later,  some  exceptions  have  been  engrafted  on  the  general 
rule  of  inalienability*  It  is  useful  to  refer  to  the  reasons  assigned 
for  the  rule  of  inalienability  in  order  to  understand  the  true 
scope  and  limit  of  the  exceptions  to  it. 

Taking  it  that  the  general  presumption  of  hw  is  in  favour 
of  the  free  alienability  of  property — as  it  is  in  India  at  any  rate,  at 
the  present  day— property  may  be  wholly  or  partially  inalienable, 
either  on  account  of  its  nature  or  by  reason  of  an  incomplete  title 
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ia  the  holder^  that  is  either  because  the  property  is  extra  commer' 
cium  or  because  the  holder  is  not  the  full  owner.  Property  extra 
commercium  is  of  various  kinds^  one  of  them  being  what  in  the 
Roman  Law  was  called  '  Res  8acrae\  In  this  country  it  has  been 
declared  that  'property  dedicated  to  a  pious  purpose  is  by 
the  Hindu,  as  by  the  Roman,  Law  placed  'extra  commercium' 
(per  West,  J.  in  Manohar  Ganeah  v.  Lakhiram^).  It  is  not  clear 
whether  by  the  expression  '  property  dedicated  to  a  pious  pur- 
pose* Mr.  Justice  West  meant  all  the  property  of  a  religious  institu- 
tion. If  so,  it  would  be  much  wider  than  the  Res  Sacrae  of  the 
Roman  Law,  for  Bes  tSacrae  signified  '  whatever  was  conse- 
crated according  to  the  forms  prescribed  by  law.'  The  Roman  Law 
drew  a  marked  distinction  between  dedication  to  the  gods  and  con- 
secration  (Mackenzie's  Studies  in  Roman  Law,  2nd  edition,  p.  163). 
The  later  authorities  in  this  country  admit  the  propriety  of  an 
alienation  of  temple  property  for  necessary  purposes.  But  if  the 
property  was  by  its  nature  extra  commercium  such  as  a  golden 
idol  it  is  difficult  to  see  how  the  necessities  of  the  temple  can  con- 
vert it  into  something  intra  commercium  so  as  to  be  fit  for  aliena- 
tion. Even  if  temple  property  be  regarded  as  extra  commercium, 
the  properties  of  a  mutt  do  not  stand  on  the  same  footing  for  they 
cannot  be  regarded  as  dedicated  to  the  worship  of  God. 

The  early  decisions  in  this  country  declaring  the  alienation  of 
temple  property  illegal,  proceed  substantially  on  the  ground  that 
such  property  is  extra  commercium  whose  alienation  is  forbidden 
by  the  shastras.  Thus  Manu  says  ''  Any  enl-hearted  wretch  who 
through  covetousness  shall  seize  the  property  of  the  Gods  or  of 
Brahmans  shall  feed  in  another  world  on  the  leavings  of  vultures  * 
(XI,  26}.KullukaBhatta  commenting  on  this  explains  *the  property 
of  the  Gods'  as  '  that  which  is  appropriated  for  the  devata,  such 
as  image,  &c.'  Again,  the  Srimad  Bhagavatha  (quoted  in  I.  L.  R.^  8 
Bom.  at  p.  456).  'He  who  seizes  the  subsistence  of  the  Gods  or  of 
priests,  whether  given  by  himself  or  another  is  born  a  reptile  &o. 
It  is  doubtful  if  the  above  texts  relating  to  '  siezure '  apply  to  bona- 
fide  purchases  for  value  of  temple  property  and  no  court  of  law 
in  this  country  will  to-day  refuse,  on  the  authority  of  the  above 
texts,  to  recognise  adverse  possession  as  against  a  Brahman  or  a 
religious  institution. 
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The  courts  have  however  always  sought  to  strengthen  them- 
selves in  their  statement  of  the  law  in  this  respect,  by  relying  also 
to  some  extent,  on  the  absence  of  title  in  the  alienor  and  latterly 
this  has  become  the  sole  ground  for  the  decision.  Thus  in  the 
early  c«seof  jBAotranee  Purahad  v.  Ranee  Jugudumbd*  already  re- 
ferred to,  the  Sudder  Court  of  Bengal  refers  not  only  to  the  sloka 
above  quoted,  but  also  to  the  following  texts. 

'*  A  gift  or  sale  made  by  any  other  than  the  true  owuer  must, 
by  a  settled  rule,  be  considered,  in  judicial  proceedings,  as  not 
made"  (Manu  VIII,  199).  "  Let  the  judge  declare  void  a  sale 
without  ownership  "  (Katyuyana).  This  rule  was  adopted  by  the 
Lords  of  the  Judicial  Committee  as  the  basis  of  iheir  decision 
in  Shibbessouree  v.  Mothooranath'^  where  their  Lordships  say 
'*  The  Talook  itself... was  dedicated  to  the  religious  services  of 
the  idol.  The  rents  constituted  therefor,  in  legal  contempla- 
tion, its  property.  The  Shebait  had  not  the  legal  property  but 
only  the  title  of  manager  of  a  religious  endowment.  In  the  ex- 
ercise of  that  office  she  could  not  alienate  the  property  though 
she  might  create  proper  derivative  tenures  and  estates  conform- 
able to  usage  '\  Having  regard  to  subsequent  pronouncements  of 
the  Judicial  Committee,  it  may  safely  be  said  that  the  above 
proposition  is  rather  unqualifiedly  stated.  In  the  next  case  that 
came  up  before  them,  Prosunno  Kumari  v.  Golab  Chand^  ,  their 
Lordships  reiterated  the  general  proposition  that  '  property  given 
for  the  maintenance  of  religious  worship  and  of  charities  connected 
with  it  is  inalienable' ;  but  seeing  that  if  debts  properly  incurred 
by  a  shebait  were  not  held  binding  upon  his  successors  'the 
consequence  would  be  that  no  shebait  would  be  able  to  obtain 
assistance  in  times  of  need',  their  Lordships  qualify  the  general 
proposition  by  the  following  observations — "Notwithstanding  that 
property  devoted  to  religious  purposes  is  as  a  rule  inalienable, 
it  is  in  their  Lordships'  opinion  competent  for  the  shebait  of  pro- 
perty dedicated  to  the  worship  of  an  idol  in  the  capacity  as  shebait 
and  manager  of  the  estate,  to  incur  debts  and  borrow  money  for 
the  proper  expenses  of  keeping  up  the  religious  worship,  repairing 
the  temples  or  other  possessions   of   the  idol,   defending  hostile 

1.     18  Moa  I.  A.  270.  3.    L.  B.  3  I.  A,  146, 
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litigious  attacks  and  other  like  objects."  This  is  a  fairly  wide  ex- 
ception indeed,  but  their  Lordships'  further  remarks  make  it  even 
wider.  Their  Lordships  proceed  to  state  that  '  the  power  to 
incur  such  debts  must  be  measured  by  the  existing  necessity  for 
incurring  them/  but  they  consider  the  position  of  a  shebait  ana- 
logous to  that  of  *  the  manager  for  an  infant  heir '  and  apply  to 
debts  incurred  or  alienations  made  by  the  shebait  the  principles 
laid  down  in  Hanooman  Prasad's  caae^.  This  would  entitle  the  she- 
bait  to  charge  the  property  of  the  endowment  not  only  in  cases 
of  need  but  also  *for  the  benefit  of  the  estate/  to  incur  all  such 
charges  'as  a  prudent  owner  would  make  in  order  to  benefit  the 
estate.'  These  propositions  were  reaffirmed  by  the  Privy  Council 
in  the  next  case  of  Koonwar  Doorga  Nathv.  Bam  Chandar^. 

These  decisions  of  the  Privy  Council  are  important  as  showing 
that,  as  already  stated,  the  status  of  the  manager  and  not  anything 
in  the  legal  character  of  the  properties  constituting  the  endowment 
forms  the -basis  of  the  rule  of  inalienability  as  well  as  of  the  excep- 
tions to  it.  In  this  view  the  power  of  the  head  of  a  mutt  to 
alienate  or  charge  its  properties  or  incur  debts  so  as  to  be  binding 
upon  it  and  upon  his  successors  will  depend  upon  the  legal  status 
of  the  head.  The  analogy  drawn  in  the  above  dedsions  of  the 
Privy  Council  between  the  manager  of  a  religious  endowment  and 
the  manager  for  an  infant  heir,  and  in  some  other  cases  (e.g.  12  W. 
R.  299,  per  Markly  J.)  between  the  former  and  a  'widoV  under 
the  Hindu  Law,  can  hardly  be  taken  as  implying  that  these  three 
persons  have  the  same  legal  character.  The  precise  status  of  the 
head  of  a  mutt  has  been  discussed  at  some  length  in  a  previous 
portion  of  this  article  and  two  views  are  possible  as  to  this— - 
whichever  may  be  the  mo^e  correct  view.  The  latest  decision  of 
this  Court  in  the  Udipi  case  assigned  to  him  the  same  position  as 
that  of  a  bishop  or  a  parson  under  the  English  Ecclesiastical  Law 
and  in  this  view  Bhashyam  Iyengar  J.  observed  that '  the  pro- 
perty of  the  mutt  is  like  the  benefice  of  a  bishopric  of  the 
Christian   Church    substantially    inalienable'. 

With  all  respect  it  is  submitted  that  even  on  the  question 
of  the  power  of  alienation^  there  is  no  real  analogy  between  the 
two ;  the  mere  circumstance  that  in   both   cases    the  property  is 

1.    6M.  I.A.a93.  2.     L.  B.  4  I.  A.  68$  I.  L.  Rt»  2  C.  341. 
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ordinarily     inalienable,    cannot   make  the    two    analogous.    The 
provisions  of    the  English  law  on  the    point  do  not  lay  down  a 
general  rule  of  inalienability  with   certain  exceptions  founded  on 
the  nature  of  the  circamstances  attending  the  alienation.     Under 
the  old  law  there  was  no    prohibition  of  alienation ;  the  bishop, 
the  dean  or  the  parson  could  have  freely  alienated  church  property 
with  the  consent  of  certain  persons  jointly  interested  with  him  in 
the  property.      Under  the  present   law,    no  material  exception 
is  reco^ised  to  the  statutory   rule  of  inalienability  of  church  pro- 
perty by  the  incumbents.      At  all  times  the  English    law    has 
sought  to  protect  the  interests  of    the  successor  or  other  person 
having  a  claim  on  the  property  as  opposed  to  the  incumbent  for 
the  time  being,  and  not  the  interests  of  the  inbtitution  as  opposed 
to  the  successive  incumbents.    This  is  not  the  true  position  in  the 
case  of  mutts  in  India,  and  in   any  view  it   is  not  possible  to 
derive  any  real  guidance  from  the  rules  of  the  English  Law  as  to 
the  alienation  of  their  benefice  by  ecclesiastical  corporations  sole. 
In  the  Udipi  case*  and  in  Nallayappa  Pillaian  v.  Ambalavana  Pan^ 
dara  Bannadhi^j  the  learned  judges,  as  already  stated,  lay  down  the 
law  in  very  narrow  terms.    It  is  difficult  to  accept  the  explana- 
tion given  therein  of  the  judgment  of  the  Privy  Council  in  Proaunno 
Kumari  v.  Golab  Chand^.  Their  Lordships  of  the  Privy  Council 
do  not,  an  the  learned  Officiating  CJUef  Justice  seems  to  suppose, 
restrict  the  manager's  powers  of  alienation  to  cases  of  '  absolute 

necessity which  can  but  rarely,  if  ever,  happen.'    Nor  do 

they  anywhere,  lay  down  that  only  the  revenues  of  the  institution 
may  be  pledged  for  its  necessities.  Ko  doubt  the  Bombay  High 
Court  makes  that  statement*.  But  any  such  inference,  so  far  as  it 
purports  to  be  drawn  from  the  judgment  of  the  Privy  Council,  is 
not  only  opposed  to  the  definite  statement  of  the  law  (generally) 
made  in  it,  but  seems  to  be  precluded  by  the  following  remarks 
made  therein.  The  question  before  their  Lordships  of  the  Privy 
Council  related  to  the  execution  of  two  decrees  in  former  suits, 
which  directed  the  realisation  of  certain  sums  from  the  rents  of  the 
debutter  lands.  Their  Lordships  take  care  pointedly  to  observe, 
"Nor  need  their  Lordships  now  say  whether  the  Judge  in  the  first 
case  was  right  in  holding  upon  the  evidence  of  title  before  him 

1.    I.  L.  B.,  27  H.  485.        2.    I.  L.  B.,  27  H.  465.        8.    L.  B.  2. 1.  A.  145. 
4.    I.  L.  B.,  5  B.  898  and  Ih.  6  B.  546^  at  p.  662. 
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that  Raja  Baboo  bad  no  power  to  make  a  specific  pledge  of  the 
debutter  property,  since  they  are  not  sitting  in  appeal  to  determine 
whether  his  conclusions  of  fact  or  of  law  are  right  or  wrong.  They 
can  now  properly  deal  only  with  the  operation  and  efEect  of  the 
decrees  as  they  stand.  *****.  It  is  to  be  observed  that 
the  question  is  not  raised  whether  the  lands  themselves  could  be 
sold  under  the  decrees/'  Nor  can  any  such  inference  be  properly 
drawn  from  the  passing  observation  of  their  Lordships,  towards 
the  end  of  their  judgment  that  the  execution  has  been  rightly 
decreed  against  the  rents  and  profits  of  the  debutter  lands.  (See 
Paraotam  Oir  v.  Dat  Git  * .)  That  remark  relates  to  the  question  of 
execution  and  would  only  seem  to  imply  that  in  the  peculiar  cir- 
cumstances of  such  cases  courts  may  sometimes  properly  direct 
execution  of  decrees  against  the  rents  and  profits  instead  of  the 
lands  themselves.  Any  other  inference  will  be  opposed  to  the 
decision  of  the  Judicial  Committee  in  the  later  case  of  Koonwar 
J)oorga  Naih  v.  Bam  Chunder  Sen^,  Further  as  a  question  of 
principle,  it  is  difficult  to  see  how  a  person  can  alienate  or  charge 
the  *  revenues'  of  the  institution  or  any  part  thereof — whether 
during  or  beyond  his  life-time — if  he  cannot  alienate  or  charge 
the  property  itself. 

In  the  recent  decisions  of  this  Court  that  have  been  often 
referred  to,  the  learned  judged  dissent  from  the  ruling  in  Sammantha 
Pandara  v.  Sellappa  Chetti^.  That  case  proceeded  on  a  different 
view  as  to  the  legal  status  of  the  head  of  a  mutt.  While  holding 
him  to  be  '  in  a  certain  sense'  a  trustee  of  the  properties  of  the 
institution  the  learned  judges  ruled  that  ''  he  may  contract  debts 
for  purposes  connected  with  his  matam  and  debts  so  contracted 
might  be  recovered  from  the  matam  property  and  would  devolve 
as  a  liability  on  his  successor  to  the  extent  of  the  assets  received 
by  him"  and  later  on  in  the  judgment  they  explain  the  ^assets' 
as  those  which  have  come  to  the  successor's  hands  '  as  the  present 
incumbent  of  the  office.'  The  language  of  their  Lordships  in  the 
above  extract  is  somewhat  wider  and  more  comprehensive  than 
that  used  by  the  Privy  Council.  In  the  course  of  the  judgment 
stress  is  laid  on  the  fact  that  the  debts  were  properly  incurred 

1.    I.  L.  R.,  25  A.  296.  2.    L.  B.,  4  I.  A.  53  ;  S.  C.  I.  L.  K.,  2  C.  341. 
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by  the  Pandara  Sannadhi  'in  the  execution  of  his  office/  In  the 
Udipi  Matt  case  the  learned  judges  draw  a  distinction  between 
debts  which  are  'proper  and  appropriate  with  reference  to  the 
bead  who  incurred'  them  and  those  which  are  '  plainly  necessary 
for  the  maintenance  of  the  mutt  as  such/^  It  must  here  be  pointed 
ont  that  this  rule  of  necessity  has  sometimes  been  too  strictly  con- 
strued as  applying  only  to  cases  where  there  is  an  impending  reve- 
nne-sale  or  a  suit  is  pending  or  a  decree  outstanding*  but  this  is 
opposed  to  the  spirit  of  the  observations  of  the  Privy  Council  The 
Allahabad  High  Courts  on  the  other  hand,  said>  '^  if  the  existence  of 
debts  be  assumed  and  if  the  fact  that  the  transaction  was  bonafide 
also  admitted^  thecircnmstance  that  there  was  no  actual  pressure 
at  the  time  in  the  shape  of  suits  by  the  creditors  for  the  recovery 
of  their  debts  is  not  of  itself  sufficient  to  invalidate  the  alienation/'^ 
No  hard  and  fast  rule  can  properly  be  laid  down  as  to  what  con- 
stitutes necessity.  The  position  of  the  institution^  the  status  of  its 
head,  the  usage  therein^  these  are  all  circumstances  that 
must  properly  be  taken  into  consideration  in  determining 
whether  the  doing  of  a  certain  thing  on  a  particular  occasion 
is  necessary  and  whether  a  debt  incurred  for  doing  it  is  to 
be  regarded  as  one  incurred  for  a  necessary  purpose.  Thus  if  it  is 
the  longstanding  usage  of  the  institution  to  make  certain  presents 
to  the  servants  or  to  the  ryots  on  a  particular  occasion^  say  the 
Deepavali  day  or  the  Pongal  festival,  this  would  clearly  seem  to 
be  a  necessary  purpose^  for  any  one  who  knows  the  feelings  and 
sentiments  of  servants  and  ryots  in  this  country  would  hardly  be 
surprised  if  he  finds  that  they  all  in  a  body  refused  to  work 
because  the  customary  presents  were  withheld  in  a  particular  year. 
If  the  rule  be  thus  bberally  and  reasonably  construed,  even  the 
2  Madras  case  would^  on  its  facts,  appear  to  be  within  it^  In  addi- 
tion to  the  Privy  Council  decisions  already  quoted^  the  following 
cases^  may  also  be  referred  to^  to  see  how  the  Courts  in  this  country 
have  construed  and  applied  the  rule  as  to  justifying  necessity. 
The  case  of    Parsotam  Oir  v.  Dat  Gir]    in  which  the    question 

1.  I.  L.  R.,  27  M.  at  pp.  439  and  456. 

2.  14  W.  R.  147  ;  19  W.  R.  80. 
8.  3  N.  W.  P.,  H.  0.  R.,  at  p.  6. 

4.  12  W.  R.  299;  14  W.  R.  147  j  16  W.  R.  228;  20  W.  R.  471 ;  I.  L.  R.,  9  B. 
482 ;  Id.  19  M.  67s  Ih  18  H.  8Mh  I&.  85  0. 77  and  lb.  85  A-  896. 
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waa  fully    discussed  by    the  Allahabad    High    Court    aud    all 
the  authorities  reviewed,  requires  spedally  to  be  noticed.    The 
conclusion  to  which  the  court  came  is  thus  stated  at  p.  311:     ^'The 
result  to  be  gleaned  from  the  cases  is  that  with  the  exception  of 
cases  which  come  under  the  operation  of  the  Bombay  Act  II  of 
1863  there  is  no  absolute  prohibition  against  the  alienation  of  the 
endowed  property  by  the  manager  for  the  time  being,  but  that,  on 
the  contrary,  for  the  necessary  purposes  of  preserving  or  maintain- 
ing the  endowment   alienation   of  the  endowed  property  by  the 
manager  is  lawful".     It    is   very  much  to  be  doubted  whether 
this  conclusion   is  not  couched    in     much   narrower    terms  than 
the  observations  of  the  learned  judges  in   the  course  of  their 
judgment.    The  proposition,  even  as  it    is    stated,    was  sufficient 
for  the  purposes    of  the   case    before  them    but  perhaps    their 
Lordships  intended,  this  to  be  a  full   and  complete  statement  of  the 
law.     If  so,  the  question    arises  whether  the  learned  judges  have 
laid  sufficient  stress  on  the  remarks  of  the  Privy  Council  in  Hanoo- 
man  Prasad's  case^  which  enable  the  guai*dian  or  manager  to  exer- 
cise his  power  of  disposition  '  in  a  case    of  need'  or   'Jor  the  benefit 
of  the  estate  *  (the  italics  are  ours).  Their  Lordships  say  that  he  can 
incur  such  charges — ^and  in  the  same  way,  make  such  dispositions 
*— as  a  prudent  owner  would  make  and  thw  '  benefit  to  be  conferred' 
upon  the  estate  is  declared  to  be  one  of    the  things  to  be  regarded. 
It  might  perhaps  be  said  that    the  benefit  here   referred  to  is  that 
which  might  accrue  to  the  estate  by  the  manager  contracting  a  loan 
on  HU  occasion    of  necessity.     Whether    this  was   their  Lordships' 
meaning  it  is  not  possible  to  say.     With   reference  to  the   observ- 
ations of  the  Judiciiil  Committee  in  Eanooman  Prasad's  case^  Mr* 
Trevelyan  in  his  '  Law  relating  to  Minors    (ut  pp.  163-6)  makes 
the  following  remarks  : — 

'*  This  would  seem  to  show  that  the  manager  can  charge  or 
alienate  the  minor's  estate  on  the  ground  of  benefit  in  addition  to 
that  of  necessity."  After  referring  to  the  absence  of  any  decision 
specifically  on  this  point,  he  continues  ^  Apart  from  necessity,  it  is 
not  easy  to  say  what  is  for  the  benefit  of  the  minor's  estate.  It  is 
not  intended  that  this  power  should  authorise  the  guardian  to  sell 
or  charge  the  inheritance  for  the  purpose  only  of  increasing  the 
immaiiate  income   of    the  minor  or  of    his  estite'.     The    author 

1.   6ILI.A.t9a.  '• 
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quotes  in  Rupport  of  this  position   some  remarks  of  the  Calcutta 
High  Court  in  Badha  Prashad  v.  Talook  Bajkooer^.  The  case  itself 
cannot  be  said  to  be  any  decision  on  the  point.    A  mother  acting  on 
behalf  of   her  infant  son  obtained  a  lease  of  certain  lands  hoping 
that  it  would  prove  profitable  and  to  secure  the  due  payment  of 
the   rent,  executed   a    hypothecation    of    the    minor's     property. 
The  lease  transaction  proved  a  loss  and  the  rents  could  not  be  paid. 
In  a  suit  on  the  mortgage,  the  Court  in   holding  that  the  mother 
had  no  authori.y  to  bind  her  infant  son  by  the  mortgage,  pointedly 
say  '*  it  seems  from  the  testimony  ot   the  plaintiff's  own  witnesses 
that  this    particular  property  which  was    leased  was   of   such  a 
character  as  made  it   extremely   problematic  whether  the  lessee 
would  be  benefited  or  not.     The  plaintiff's  father,  it  is  said,  was 
reluctant  to    grant  the  \ebse    because  he  thought  it    would    get 
the    minors  into  trouble  and  would    be   the   cause   of  destroying 
instead  of  increasing  the  minor's  estate.     And  it  is  precisely  this 
very  thing  which  in  fact  has  happened.^'     Surely  it  is  impossible 
to    say  that  in  this    case    the  transaction  thus    described     was 
for  the   benefit  of  the  minor.     It  was  argued  that  as  the  minor's 
income  was  very  small,  it  was  necessary  for  the  mother  to  enter 
into  this  transaction  in  order  to  augmei^t  it,  but  the  Court  replied 
^'  That  is  pretty  much  the  same  thing  as  s  iying  that  it  was  incum- 
bent on  the  mother  to  engage  in  some  undertaking  or  enterprise 
which  should  serve  to  add  to  the  income  of  the  minor.     But  that 
is  very  different,  in  our  mind,  from  the  sort  of  necessity  which  is 
contemplated  by  law  as  sufficient  to  give  authority  to  a  guardian  to 
bind  a  minor.'*      Nor  is  there  anything  in   the  decision  of  the 
Allahabad  High  Court  in  Kaihur  Singh  v.  Boop  Singh^  which  may 
be  said  to  cover  the  point.     All  that  the  Coart  there  said  was  '*  A 
sale  of  ancestral  property  merely  for  the  purpose  of  procuring 
funds  for   the   repurchase  of  other   property   formerly  belonging 
to    the  family    cannot    of  itself,  be  considered  as   a  sale  for  the 
benefit  of  the  minor's  estate  or  for  any  of  the  necessary  purposes 
sanctioned   by  law."      What   the  Court   would  have  said  if   the 
sale  and  repurchase  had  been  proved  to  be  materially  more  bene* 
ficial  to  the  minor's  estate,  we  cannot  speculate;  if  anything,  the 
inference  to  be  drawn  from  the  above  passage  would  rather  seem 
^1.    20W.B.88.  2.    8N.W.P.  H.  0.  B.  4. 
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to  be  that  they  would  have  held  the  sale  good.  On  the  other 
hand^  the  Sadar  Goart  of  Bengal  in  an  early  case  said  ''  Setting 
authority  aside  and  looking  only  to  the  reason  of  the  thing  it  se^ns 
to  us  that  the  rale  in  such  cases  is  that  a  party  filling  a  fiduciary 
character,  like  that  of  guardian,  is  authorised  to  perform  any  act 
which  %8  manifestly  for  the  infanVe  benefit",  Goorooprasad  v 
Madan  Mohun^.  The  actual  question  in  the  case  was  as  to  the 
validity  of  a  mortgage  made  by  a  guardian  for  the  purpose  of 
raising  money  to  pay  off  arrears  of  government  revenue.  The 
decision  may  therefore  be  said  to  be  in  respect  of  an  alienation 
made  for  a  necessary  purpose.  But  the  judges  base  their  decision 
on  the  ground  that  a  mortgage  was  for  the  benefit  of  the  minor's 
estate — distinguishing  the  case  from  former  decisions  in  which 
the  courts  have  upheld  the  validity  of  alienations  made  under 
circumstances  of  necessity.  They  say  that  the  benefit  of  the  minor 
must  be  regarded  as  '  being  the  cause  of  creating  a  necessity' 
and  the  validity  of  an  alienation  by  the  guardian  for  such  benefit 
must  be  tested  in  that  light. 

Whatever  may  be  the  correct  view  as  to  the  binding  character 
of  charges  incurred  or  dispositions  made  by  a  guardian  for  the 
benefit  of  the  estate  under  his  care>  it  must  not  be  forgotten  that 
there  is  an  essential   difference  between  the   circumstances  of  a 
guardianship  and  those  of  the  headship  of  a  mutt,  t.  e.,  that  the 
former   is   by   its   very  nature   only  a   provisional   or  temporary 
arrangement,  whereas  the  latter  is  a  permanent  one.     No  serious 
results  will  ensue  from  restricting  a  guardian  (or  a  widow)  who 
js  in  charge  of  an  estate  only  for  a  few  years,  to  the  duty  of  merely 
managing  and  preserving  the  estate  entrusted  to  him  (or  her) ; 
but  if  the  heads  of  a  mutt,  in  whose  charge  its  estate  is  foi"  ever 
to  be,  are  not  allowed  to  deal  with  its  property,  according  to  the 
changing  conditions  of  the  time,  in  the  way  most  beneficial  to  the 
institution,  if  their  so  doing  involves  an  alienation  of  some  item  of 
property  or  the  incurring  of  a  charge— however  small  such  alie- 
nation or  charge  may  be,   compared  to  the  benefit  which  the 
institution  derives  from  the  transaction — such  a  state  of  the  law 
is  not  merely   a  serious  obstacle   to   progress,  but    is   likely   to 
entail  a  gradual  deterioration  in  the  value  of  the  endowment.     No 

1 .  1866  Bengal  S.  D.  A.  at  p.  986. 
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apprehension  need  be  entertained  us  to  tl'e  security  of  the  endow- 
ment^ in  case  the  head  should  be  allowed  such  power,  for  the 
interests  of  the  institution  are  sufficiently  protected  by  the  general 
provision  of  the  law  which  requires  those  who  claim  the  benefit 
of  an  alienation  of  charity  property  to  show  that  the  alienation 
was  beneficial  to  the  charity.  {Attorney-General  v.  Brittinyham^) 
whereas  in  the  case  of  an  alienation  made  or  charge  incurred 
for  a  ^  necessary^  purpose  the  alienee  or  the  lender  has  only  to 
prove  that  he  honestly  inquired  and  satisfied  himself  as  to  the 
necessity  for  the  alienation  or  the  loan, — he  is  not  bound  to 
see  to  the  application  of  the  money  and  "the  real  existence  of 
an  alleged  sufficient  and  reasonably  credited  necessity  is  not  a 
condition  precedent  to  the  validity  of  his  charge/' 

The  true  principle  to  be  applied  in  testing  the  validity  of 
alienations  made  or  charges  incurred  by  tlie  head  of  a  mutt  is  that 
which  was  laid  down  by  the  Master  of  the  Rolls  in  Attorney-General 
V.  South  Sea  Company^  with  reference  to  the  powers  of  the 
brastees  of  a  charity  (before  the  appointraeni^of  the  charity  cemmis- 
sioneps  under  the  Charitable  Trusts  A©tof  1853).  The  statement 
of  the  law  there  is  so  full  and  instructive  that  we  make  no  apology 
for  quoting  it  at  some  length.  The  Master  of  the  Bolls  (Lord 
LangdaU)  observed: — 

^'It  is  the  duty  of  the  trustees  of  a  charity  so  to  manage 
and  dispose  of  the  property  entrusted  to  them  as  may  best  promote 
and  maintain  the  charitable  purposes  of  the  founder.  It  is  plain 
that  in  ordinary  cases  a  most  important  part  of  this  duty  is  to 
preserve  the  property;  but  it  may  happen  that  the  purposes  of 
the  charity  maybe  best  sustained  and  promoted  by  alienating  the 
specific  property.  The  law  has  not  forbidden  the  alienation  *****#. 
That  which  the  Court  might  have  done  upon  its  own  consideration 
of  what  would  have  been  beneficial  to  the  charity  might  have  been 
done  by  trustees  upon  their  own  authority,  in  the  exercise  of  their 
legal  powers ;  and  however  imprudent  it  may  have  been  in  trustees 
to  take  so  great  a  risk  upon  themselves,  and  in  other  parties  to 
contract  with  them    and  take  conveyances    from  them  under  such 

1.    8  Beav.  at  p.  95 ;  see  also  [1894]  3  Ch.  at  p.  164 ;  [1896]  1  01i."at  pp.  59 
Via  604b 

2.    4  Bear.  453. 
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circumstances,  yet  if  upon  consideration,  it  should  appear  upon 
subsequent  investigation  that  the  transaction  was  fair  and  bene- 
ficial to  the  charity  at  the  time,  it  does  not  appear  to  be  the  duty 
of  the  court  to  set  it  aside  merely  because  circumstances  have 
occurred  in  which,  at  the  time  of  enquiry  and  after  the  lapse  of 
many  years,  it  may  be  supposed  that  a  greater  revenue  might  have 
been  derived  from  the  specific  property  than  from  the  property 
substituted  on  the  alienation  complained  of.  The  Court  must  con- 
sider the  original  fairness  and  prudence  of  the  transaction''  (see  also 
Attorney-General  v.  Warren^. 

Tn  Attorney-General  v.  Pilgrim^  the  same  learned  Lord  said 
that  he  was  not  aware  that  the  decision  in  Attorney-General  v. 
South  Sea  Company  "^  had  ever  in  any  way  been  disturbed.  In  fact 
that  decision  has  been  approved  of,  so  recently  as  in  1895,  in  In 
re  Masion's  Oryhange'^  where  Stirling,  J.  said  (at  p.  59)  "  even 
when  no  express  power  of  sale  existed,  a  sale  might  be  made  of 
the  charity  estate  provided  it  were  in  accordance  with  a  provident 
administration  of  the  estate  for  the  benefit  of  the  charity  ;  but 
the  purchaser  took  subject  to  the  obligation  of  showing  that  the 
sale  was  beneficial  to  the  charity  and  justified  by  the  circum- 
stances.'^ 

This,  it  is  submitted,  is  the  principle  which  ought  to  be  applied 
to  alienations  made  by  heads  of  mutts,  regarding  them  as  trustees 
for  the  religious  and  charitable  purposes  for  which  the  institutions 
exist.  In  the  last- mentioned  case  Stirling,  J.  goes  on  to  point  out 
that  there  are  two  defects  in  the  law  as  above  stated,  viz.,  (1)  that 
in  many  cases  it  may  be  difiicult  for  a  trustee  to  satisfy  himself 
that  the  transaction  in  which  he  was  engaging  will  not  afterwards 
be  held  to  be  a  breach  of  trust  and  (ii)  that  many  transactions  held 
by  the  Courts  to  be  within  the  powers  of  trustees  may  be  of  very 
doubtful  expediency  in  the  interest  of  the  public  (p.60).  To  remedy 
this,  the  legislature  passed  the  Charitable  Trusts  Acts  of  1853  and 
1855,  '^  containing  for  the  first  time  an  absolute  prohibition  to  all 
trustees,  whether  they  had  got  an  express  power  or  an  implied 
power  or  a  power  subject  to  the  purchaser  being  able  to  show  that 

1.  Swanston  at  p.  302. 

2.  ISBeay.  57. 
8.    4Beav.4o8. 

4.    [1896]  1  Oh.  54  and  696. 
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it  was  for  the  benefit  of  the  charity  or  a  power  to  sell  with  the 
assent  of  the  Charity  Commipsioners"  (p.  604).  But  the  legisla- 
ture made  provision  for  the  alienations  being  made  with  certain 
sanction.  In  this  country  the  Legislature  has  not  interfered  either 
to  enact  a  rule  of  prohibition  or  to  make  any  arrangement  for  the 
properties  of  such  institutions  being  alienated  under  proper  super* 
intendence.  The  law  must>  therefore,  be  enforced  in  accordance 
with  accepted  general  principles. 

If,  as  ruled  in  the  XJdipi  case,  the  head  of  a  mutt  is  not  to  be 
regarded  as  a  trustee,  on  what  principles  are  we  to  test  the  validity 
of  alienations  made  or  charges  incurred  by  him  f  It  may  be  said 
that  the  decision  gives  him  a  higher  status  than  that  of  a  trustee ; 
he  is  not  to  be  subject  to  all  the  duties  and  disabilities  prescribed 
by  the  law  of  trusts.  Though  therefore  it  may  not  be  his  duty  as 
Lord  Brougham  said  in  Atiorney-Oeneral  v.  Hungerford}  to  do 
everything  that  may  be  manifestly  required  for  the  benefit  of  the 
institution,  it  is  not  beyond  his  power  or  competence  to  do  so  ;  and 
alienations  or  charges  made  by  him  for  the  benefit  of  the  mutt 
must  be  held  valid  and  binding.  But  perhaps  the  matter  is  not 
so  simple.  It  must  be  borne  in  mind  that  a  trustee  has  certain 
powers  because  he  is  also  subject  to  certain  duties  and  liabilities. 
Take  this  very  instance  of  the  alienation  of  properties  belonging 
to  the  institution  under  his  care.  If  the  head  be  regarded  as 
a  trustee  any  improper  alienation  by  him  will  amount  to 
a  breach  of  trust  for  which  he  will  be  held  liable  and 
the  alienation  being  void,  any  beneficiary  or  the  trustee 
himself  may  sue  to  have  it  set  aside.  There  'is  thus  some 
check  upon  the  improper  exercise,  by  the  trustee,  of  his 
powers.  If  however  the  head  of  a  mutt  is  not  to  be  regarded  as  a 
trustee,  he  is  subject  to  none  of  these  checks  imposed  by  the  law  of 
trusts>  and  it  may  not  therefore  be  safe  to  entrust  him  with  all  the 
powers  of  a  trustee.  But  it  is  difiicult  to  determine,  whether  this 
is  an  argument  for  denying  to  the  head  of  a  mutt  the  powers  of 
disposition  above  described  or  more  properly  one  for  regarding  him 
as  'in  some  sense'  a  trustee. 

It  is  necessary  here  to  consider  a  further  question.  Suppose  the 
head  of  a  mutt  does  make  an  alienation — ^not  for  a  purpose  '  plainly 


1.    2  Cl.  and  Fin  at  pp.  874—5. 
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necessary  for  the  maintenance  of  the  mutt'.  What  is  the  effect  ot 
it,  accepting  the  decision  in  the  Udipi  case  to  be  right.?  The 
learned  Judges  no  doubt  in  that  case  say  that  the  mutt  properties 
are  inalienable  except  for  necessity.  But  on  the  analogy  of  the 
bishop,  they  give  the  head  of  a  mutt  a  beneficial  life  interest  in  its 
property.  The  result  of  this  will  be  to  make  alienations  made  by 
him  valid  and  binding  on  the  mutt  during  his  Jife-time  or  incum- 
bency. Thus  in  the  case  of  bishops  in  England,  the  statute  of 
Elizabeth  distinctly  declared  all  alienations  by  them  '  to  be  utterly 
void  and  of  none  effect\  but  the  Courts  held  them  ^  good  as  against 
the  gi'antor  during  his  incumbency  but  not  against  the  successors^ 
(Grant  on  Corporations — 643).  In  the  President  &c.,  of  Magdalen 
Hospital  V.  Knotts^  Lord  Selbornesaid  that  the  explanation  for  this 
is  to  be  found  in  the  fact  that  the  bishop  &c.,  received  the  income 
for  their  benefit  and  the  succession  of  one  such  person  after  another 
*^  was  thought  (though  by  a  process  of  reasoning  which  I  cannot 
think  accurate)  to  justify  the  Courts  in  holding  that  the  declared 
pohcy  of  that  statute  was  satisfied  so  long  as  those  particular  succes- 
sors were  protected'^  (p.  335)  and  Lord  Cairns  observed  (at  p.  333) 
that  the  cases  '  probably  proceed  on  the  principle  of  a  personal 
estoppel  by  reason  of  a  personal  interest  in  the  head  of  the 
corporation'.  In  this  country  there  is  no  rule  of  law  declaring 
alienations  by  the  head  of  a  mutt  to  be  absolutely  null  and  void 
and  the  principle  of  'personal  estoppel'  referred  to  by  Lord 
Cairns  will  apply  with  greater  force.  The  head  cannot  d^ogate 
from  his  own  grant  however  much  the  mutt  may  be  a  loser  for 
the  transaction.  The  recognition  of  a  personal  beneficial  interest 
in  the  head  for  the  time  being  makes  his  position  adverse  to  the 
mutt  and  in  their  solicitude  to  protect  the  successor,  the  Courts 
may  often  lose  sight  of  the  interests  of  the  institution  itself. 

If,  however,  the  narrower  view  is  to  prevail  as  to  the  powers 
of  the  head  of  the  mutt  to  dispose  of  mutt  property,  one  more 
question  arises,  viz,,  whether  in  this  respect  there  is  any  differ- 
ence between  properties  tliat  were  actually  endowed  by  the  pious 
and  those  that  have  merely  been  purchased  or  otherwise  ac- 
quired by  successive  heads  generally  from  the  savings  of  the  mutt 
income.     If  the  explanation  for  the  general  inalienabiUty  of    the 


1.     L.  R.  4  A.  r.  342. 
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property  of  a  mutt  be  that  given  by  Lord  Oranworth  in  St.  Mdry^ 
Mngdalen  Oxford  v.  Attomey-Oetipral^  for  the  inalienability  of 
charity  property,  viz.,  that  the  pious  donors  who  dedicated  the  pro- 
perty for  the  pious  or  charitable  purposes  of  the  institution  would 
have  believed  that  the  charity  would  endure  for  ever  and  cannot  be 
taken  to  have  contemplated  the  sale  of  the  lands  go  dedicated  by 
them,  this  cannot  properly  apply  to  lands  subsequently  purchased 
by  the  successive  heads  of  the  mutt  from  the  income  which  they 
were  empowered  to  apply  and  dispose  of  at  their  discretion  for  the 
purposes  of  the  institution.  (C/.  In  re  Clergy  Orphan  Corporation*. 
If  it  be  that  there  is  a  difference  between  the  two  kinds  of  proper- 
ties, the  further  question  arises,  what  is  the  scope  and  extent  of 
the  power  of  disposition  possessed  by  the  head  of  the  mutt  over 
properties  thus  acquired  by  purchase  Ac,  and  how  far  will '  this 
power  vary  according  as  he  is  regarded  as  a  trustee  or  as  a  benefi- 
cial owner  for  the  time  being,  subject  to  certain  obligations?) 
(Cf.  the  cases  relating  to  purchases  of  land  made  by  a  Hindu 
widow  and  the  holder  of  an  impartible  Zemindari,  out  of  the 
savings  of  their  income). 

Principle  and  reasoning  alike  as  well  as  the  interests  of  the 
institutions  concerned  wocld  thus  seem  to  require  that  the  decision 
in  Vidyapurna  Tirthafrwami  v.  Vidya  Nidhi  Thirtha^wami^ 
should  be  reconsidered  as  also  the  observations  of  the  learned 
Officiating  Chief  Justice  in  Nallayappa  Pillian  v.  Ambalavana 
Pandara  Sannadhi^. 


NOTES  OF  INDIAN  CASES- 


Harendra  Lai  Boy  Ohondhry  v.  Tarini  Oharan  Ohakra- 
varti.— I.  L.  R.,  31  C.  807  .— S.  26  of  the  Stamp  Act  of  185P  is  a 
badly  drafted  section  and  has  given  rise  to  various  difficulties  of 
construction.  In  this  case. a  mortgage  bond  was  executed  to  cover 
future  advances  to  the  extent  of  Rupees  ten  thousand  at  a  time.  It 
was  executed  on  a  stamp  paper  of  Rupees  fifty  which  would  cover 

1.    6  H.  L.  C.  at  p.  203.  3.     I.  L.  R.,  27  M.  435, 

;.    (1894)  3  Oh.  at  p.  164, 165.  4.    Ibid.,  p.  466. 
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only  a  sum  of  Rupees  ten  thousand.  The  mortgagee  had  received 
privately  from  time  to  time  repayment  of  sums  exceeding  Bnpees 
ten  thousand.  The  suit  was  brought  for  the  recovery  of  a  sum  of 
nearly  fourteen  thousand  Rupees.  The  question  was  whether  the 
plaintiff  was  entitled  to  recover  anything  under  the  bond  in  view 
of  the  provisions  of  S.  26  of  Act  I  of  1879.  The  learned  judges 
held  that  the  words  "  nothing  shall  be  claimable  under  such  instru- 
ment more  than  the  highest  amount  or  value  for  which  the  stamp 
actually  used  would  have  been  sufficient"  mennt  claimable  in  a 
Court  of  Justice  and  that  sums  paid  privately  to  the  creditor  should 
not  be  taken  into  any  account.  We  are  not  sure  that  the  construc- 
tion placed  upon  the  section  is  grammatically  correct.  We  rather 
think  that  it  is  not.  But  the  construction  placed  by  the  High 
Court  is  certainly  beneficial  and  obviates  hardship. 

Aklmannessa  Bibi  v.  Mahomed  Hatem.— I.  L.  u.,  31  C. 
849  . — ^The  question  in  this  case  was  as  to  the  proper /or wwi  for  a 
suit  for  restitution  of  conjugal  rights.  The  plaintiff  valued  the 
suit  at  Rupee!)  forty  nine  and  brought  the  suit  in  the  District 
Munsif's  Court.  It  was  held  by  the  Calcutta  High  Court  that  the 
District  Munsif  had  no  jurisdiction.  This  view  is  based  upon  the 
language  of  Ss.  18  and  19  of  Bengal  Civil  Courts  Act,  XII  of  1887. 
S.  18  states  that  the  jurisdiction  of  a  District  Judge  or  subordinate 
judge  extends  to  all  suits  coginzable  by  civil  courts.  S.  1-/  states 
that  the  jurisdiction  of  a  Munsif  extends  to  all  civil  suits  of  which 
the  value  does  not  exceed  Rupees  thousand.  These  provisions 
correspond  to  S.  12  of  the  Madras  Civil  Courts  Act,  III  of  1873. 
The  argument  of  the  learned  judges  of  the  Calcutta  High  Courtis 
that  unless  it  can  be  shown  that  the  value  of  the  suit  is  below 
Rupees  ten  thousandi  the  suit  must  be  brought  in  the  District 
Court  or  Sub-Court. 

Where  the  subject  matter  is  incapable  of  a  pecuniary  valuation, 
they  hold  that  it  cannot  be  said  that  the  valne  does  not  exceed 
Rupees  one  thousand  and  that  the  District  Munsif  cannot  have  any 
jurisdiction.  We  are  inclined  to  doubt  the  correctness  of  this 
rub'ng.  It  seems  to  us  much  more  probable  that  the  legislature 
assumed  that  all  suits  were  capable  of  valuation  either  real  or  arbi- 
trary and  that  the  only  distinction  intended  to  be  drawn  for  purpos- 
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es  of  jarisdiction  was  between  salts  of  a  higher  valae  and  a  lower 
ralue  and  that  there  was  no  intention  to  draw  a  farther  distinction 
between  suits  capable  of  real  valaation  and  salts  not  so  capable. 
If  the  subject  matter  of  a  suit  was  capable  of  a  real  valuation^ 
that  value  would  determine  the  jurisdiction.  If  it  was  not  capable 
of  a  real  valuation  the  valuation  put  upon  the  subject-matter  by 
the  plaintifE  was  probably  intended  to  determine  jurisdiction.  If 
the  view  of  the  Calcutta  High  Court  were  to  be  followed,  no  suit  for 
a  declaration  without  consequential  relief  could  be  instituted  in  a 
Munsif's  Court,  no  matter  however  petty  the  property  in  respect  of 
which  a  declaration  is  sought.  It  has  been  held  in  numerous  cases 
by  the  Madras  High  Coart  that  a  suit  for  declaration  should  be 
brought  in  the  Court  in  which  a  suit  for  possession  of  a  property 
to  which  the  declaration  relates  should  be  instituted. 

Snbramanian  Ohetty  v.  Arnnachelam  Ohetty.— I.  L-  B.,  28 
M.  1  • — ^The  decision  in  8heo  Shankar  Lai  v,  Bei  Bahai^,  is 
remarkable  for  an  obvious  oversight  on  the  part  of  the  Judi- 
cial Committee  as  regards  the  plain  rule  of  the  Hindu  Law 
of  succession  regarding  stridhanam  property.  The  Judicial  Com- 
mittee laid  down  the  rule  of  reverter  where  stridhanam  descends 
to  a  female  differing  therein  from  the  Allahabad  High  Court. 
But  they  overlooked  the  fact  that  even  applying  the  rule  of 
reverter  the  heir  to  strldhnnam  property  is  the  daughter's  daughter 
in  preference  to  the  daughter's  son.  This  point  was  unnecessary 
to  be  noticed  in  the  view  taken  by  the  Allahabad  Court  and  the 
counsel  that  represented  the  daughter's  daughter  before  the  Privy 
Council  was  apparently  unaware  of  this  well-known  rule  of  Hindu 
Law  and  consequently  the  decree  was  passed  in  favour  of  the 
daughter's  son.  This  mistake  is  pointed  out  by  the  learned  judges 
who  decided  the  case  under  notice  and  they  held  that  the  daught- 
er's daughter  succeeded  to  the  stridhanam  property  in  preference, 
to  the  daughter's  son. 

There  is,  however,  one  point  to  which  reference  is  made 
incidentally  in  the  judgment  of  the  OJiciating  Chief  Justice.  The 
question  of  succession  to  the  undisposed  of  income  of  a  widow's 
estate  was  raised  by  way  of  analogy  in  the  course  ( f  the  argument. 
Subramanya  Aiyar,  Officiating  Chief  Justice,  while  laying  down 
the  rule  that  such  income  ought  to  go  to  the  heirs  of  the  widow  but 

a.   I.  I4.  B.,  26  A.  468. 
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should  not  follow  the  corpus  appears  to  us  to  misapprehend  the 
decisions  of  the  Judicial  Committee  in  several  cases  and  the  dictum 
of  Mr  Jnf^tice  BhaskyamAiyangar  in  Akkannar.  Venkayya^.  Con- 
siderable difficulty  has  been  felt  as  regards  succession  with  reference 
to  accumulations  that  have  been  disposed  of  by  the  widow,  that  is, 
in  drawing  the  lino  as  to  when  such  accumulations  may  be  deemed 
to  be  impressed  with  the  character  of  the  parent  estate.  But  the 
Judicial  Committee  in  lari  Dut  Koer  v.  Mussumut  Hanshutti 
Koerain^  and  Mr.  Justice  Bhashyam  Aiyaugar  in  Akkarmay.  Ven^ 
kayya^  treat  it  as  settled  law  thdt  undisposed  of  income  of  a  widow's 
estate  dascends  to  the  heirs  of  the  corpus.  It  may  be  that  the 
better  rule  is  that  which  is  indicated  by  8ubramanya  Aiyar, 
Officiating  C,  J.,  that  as  the  income  is  at  the  absolute  disposal  of 
the  widow,  it  should  descend  to  her  own  heir. 

Bungasamy  Naickeu  v,  Thirapathy  Naicken,  I.  L.  R.,  28  M. 
96  : — ^The  following   passage  in  the  judgment  in  this   case    read 
without  the  necessary  qualifications,  is  apt  to  lead  to  considerable 
misapprehension.     Suhrahmania  Aiyar  and    Sankaran   Nair,  J  J. 
say  '*  If  a  decree  is  passed  by  a  Civil  Court  which  had  absolutely  no 
jurisdiction  to  pass  it,  even  a  party  to  a  proceeding  may  impeach  it 
as  a  nullity,  though  it  had  not  been  set  aside  in  appeal  or  other- 
wise."    It  must  first  of  all  be  noted  that  there  are  certain  questions 
of  jurisdiction  which  must  be  deemed  to  hav^e  been  decided  so  as  to 
empower  the  Court  to  pass  the  decree.     Take  for   example  a  plea 
that  the  cause  of  action  did  not  arise  and  the  defendant  was  not 
resident  within  the  jurisdiction.     It    is  surely    not   open   to  the 
defendant  who  submitted  to  the  jurisdiction  to  impeach  the  decree 
as  null  by  showing  that  he  was  not  within  the  jurisdiction  or  the 
cause  of  action  did  not  arise  within  it.     Or  suppose  it  is  a  suit  for 
immoveable  property  and  the  defendant  pleads  that  it  lies  outside 
the  jurisdiction  and  the  cour*;  passes  a  decree-     Would  it  be  open  to 
the  defendant  to  impeach  the  decree  as  null  by  proving  that  the 
property  was  outside.     We  may  cite  other  instances.     The  learned 
judges  ought  not  to  be  supposed  to  have  meant  that  defect   of 
jurisdiction  could  always  be  pleaded  so  as  to  nullify  a  decision  in  a 
collateral  proceeding.     It   would    have   been   better  if   the  true 
limitations  of  the  rule  had  been  laid  down  with  some  degree  of 
precision.  -^       --  --  ^^- 

h    Lh.  B.,  25  M.,  361.       2     I4.  &.,  10  L  ▲.,  160^       2.    1. 1«.  B.,  25  M.  851. 
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SUMMAB7  0?  BEOENT  0A8ZS. 

Barrett  v.  Beales  [1905],  1  Ch.  256. 

Power  of  appointment — Void   for   remoteness — Election — Ten^aons 
not  objects  of  power — Inquiry  as  to  actual  not  possible  facts^ 

In  a  case  where  an  appointment  fails  for  remoteness  a  case 
of  election  is  not  raised. 

To  ascertain  whether  an  appointment  fails  as  extending  to 
persons  not  objects  of  the  power,  the  court  looks  to  the  actual  facts 
and  not,  as  in  the  case  of  the  rule  against  perpetuities,  to  possible 
facts. 


Hoare  v.  Tasker  and  Sons  [i905],  1  Cb.  283. 

Company — Debentures  for  loans — Payment  of  loan — Trannfer  of 
debenture  in  blank — Fresh  loans — Blanks  filled  up  in  names 
of  creditors — Nature  of  transaction. 

Where  a  limited  liability  Company  issued  debentares  which 
were  to  be  a  first  charge  on  the  property  of  the  Company  as 
security  for  a  loan  and  the  loan  was  discharged  and  the  debentures 
handed  back  to  the  Company  with  transfers  having  blanks  for  the 
names  of  the  transferees  and  the  Company  afterwards  filled  up  the 
names  of  persons  from  whom  they  subsequently  received  fresh  loans, 
held  that  the  latter  were  not  entitled  to  rank  pari  passu  with 
the  original  debenture-holders. 

Upon  repayment  the  debt   is  gone  and  with  it  the  security. 

Bainford  v.  James  Keith  and  Blackman  Oompany;  Limited, 
[1905],  1  Ch.  296. 

Company — Certificate  of  shares — Note — No  registry  of  transfer 
without  production  of  certificate— Representation — Estoppel — 
Invitation. 

Where  a  certificate  of  shares  in  a  limited  liability  Company 
contained  a  note  to  the  effect  tiiat  no  transfer  o£  shares  could  be 
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registered  by  the  Company  without  the  production  of  the  certificate 
and  a  transfer  was  registered  without  the  certificate  but  upon 
a  written  declaration  by  the  transferor  that  the  certificate  was 
with  a  friend  but  not  as  security  for  a  loan  or  other  consideration. 

Held,  (1)  that  the  note  did  not  amount  to  a  representation 
so  as  to  estop  the  Company  ; 

(2)  that  it  was  not  an  invitation  to  all  persons  into  whose 
hands  it  might  fall  to  act  upon  the  faith  of  the 
statements  contained  in  it  i^o  as  to  bind  the 
Company  by  contract  in  case  it  was  acted  upon* 


In  re  W.  W.  Duncan  and  Co.,  [1905],  1  Ch.  307. 

Company — Liquidator,  duty  of — Proof  of  debt — Interest  subsequent 
to  winding  up. 

It  is  the  duty  of  the  liquidator  to  see  that  the  estate  in  his 
hands  is  distributed  according  to  the  rights  of  the  parties  and  not  to 
induce  somebody  to  give  away  by  a  slip  a  right  as  to  which  the 
liquidator  knows  there  is  a  real  question  to  be  determined. 

When  a  debt  is  admitted  to  proof  for  dividend  in  the 
winding-up  of  a  Company,  it  is  the  amount  of  the  debt  at  the  com- 
mencement of  the  winding-up  that  is  admitted  to  proof. 

A  claim  to  interest  subsequent  to  the  winding-up  can  only 
be  established  after  the  solvency  of  the  Company  is  ascertained. 


Great  Western  Railway  v.  Fisher  [1905],  1  Ch.  316. 

Vendor  and  vendee — Conveyancing  Act,  1881,  8.7 — Implied  cove' 
nant  for  title — Notice  of  defect  of  title — Damages — Costs. 

In  an  action  for  damages  for  breach  of  the  covenant  for  title 
implied  by  S.  7  of  the  Conveyancing  Act,  1881,  damages  may  be 
recovered  for  defect  of  title  by  reason  of  the  existence  of  an 
undisclosed  right  of  way  and  notice  to  the  purchaser  of  the  defect 
of  title  does  not  bar  his  right  to  recover. 
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Where  a  person  is  entitled  to  an  indemnity  there  may  be  a 
nfcht  to  solicitor  and  client  costs. 

But  where  he  is  simply  entitled  to   recover  damagas  he  will 
not  in  general  get  solicitor  and  client  costs. 


Seldom  v.  North  Eastern  Salt  Company,  Limited 
[1905],  1  Ch.  326. 

Contract    eofecuted^-^Rescisaion-^  Innocent   iniitrepresentatio^i  —  No 
fraud. 

A  coui't  will  not  grant  rescission  of  an  executed  contract  in 
the  absence  of  fraud  and  on  the  gi'ound  of  an  innocent  misre- 
presentation. 

Silence  has  never  yet  been  held  to  be  misrepresentation. 


Attorney-General  v.  Staffordshire  Oonnty  Oonncil 
[1905],  1  Ch.  336, 

Iniunctian — Mandatory  order — Bequi^itea  for  the  award  of-^Direc- 
turn  to  repair, 

A  court  of  equity  will  not  superintend  works  of  buildinsf  or 
of  repair. 

Hence  a  mandatory  order  will  not  be  made  to  direct  a  person 
to  repair. 

It  is  the  necessary  requisite  of  every  injunction  and  every 
mandatory  order  that  it  should  be  certain  and  definite  in  its  terms 
and  it  ought  to  be  clear  what  the  person  against  whom  the  injunc- 
tion or  order  is  made  is  required  to  do  or  refrain  from  doing. 

Where  a  road  or  any  part  of  it  is  out  of  repair  the  person 
or  body  that  is  responsible  will  be  liable  on  the  appropriate  legal 
proceeding  at  the  instance  of  »ny  one  who  is  entitled  by  law  to 
proceed  against  them. 

No  mandamus  will  lie  against  any  local  authority  to  do  any 
particular  work. 
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hi  re  Eastern  Inyestment  Company,  Limited  [1905],  1  Ch,  352. 

Companies  Act,  1862,  Sif,  89,  138,  142,  143 — Voluntary  winding'up 
^^Extending  period  of  timC'^Stay  of  proceedings. 

Where  a  Company  is  voluntarily  wound  op  and  the  liquidator, 
made  up  the  account  required  of  him  under  S.  142  of  the  Companies 
Act,  called  a  meeting  and  made  the  return  to  the  Registrar  of 
Joint  Stock  Companies  under  S.  143,  so  that  the  Company  will 
be  deemed  to  be  dissolved  on  the  expiry  of  8  months  from 
the  date  of  the  return  a  Court  although  it  has  no  jurisdicoon  to 
make  an  order  directly  extending  the  term  has  jurisdiction  under 
Ss.  89  and  138,  to  make  an  order  before  the  expiration  of  3  months 
for  staying  all  proceedings  in  connection  with  the  winding-up  and 
thus  in  effect  keep  the  Company  in  foot  notwithstanding  the 
expiration  of  3  months  limited  by  S.  143. 

Midland  Counties  District  Bank  v.  Attwood  [1 905 J,  1  Ch.  357. 

Gompny — Voluntary  winding-up — Dismisaal  of  servantu — Change 
of  personality. 


An  order  for  the  compulsory  winding-up  of  a  Company 
operates  as  a  notice  to  dismiss  the  servants  and  the  appointment 
by  the  Court  of  a  receiver  and  manager  in  a  debenture-holder's 
action  has  the  same  effect. 

The  principle  is  that  in  all  such  cases  there  is  a  change  of 
personality  which  is  not  the  case  in  a  voluntary  winding-up. 

A  resolution  for  the  voluntary  winding-up  of  a  Company  does 
not,  therefore,  operate  ks  a  notice  of  discharge  to  the  servants  of 
the  Company.  ^__«__ 

JOTTINGS  AND  CUTTINGS. 


Privy  Council  judgments : — ^The  feeling  of  late  is  that  the 
judgments  of  their  Lordships  of  the  Privy  Council  have  very 
much  deteriorated.  They  are  wanting  in  the  learning  whioh 
characterised  the  early  judgments  and  do  not  command  the 
respect  that  ought  to  be  due  to  the  decisions  of  the  highest  tribu- 
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nal  in  the  country.    We  may  have  been  disposed  to  think  that 
this  deterioration  is  confined  to  the  law  but  now  we  are   sorry 
to  note  that^  of  late^  these  judgments  are  not    remarkable  even 
for  relevancy   of   statements  to   the  points  in  issue,    A  notable 
instance  of  this  is  to  be  found  in  the  recent  judgment   of  their 
Lordships  in  VirahliadTa  Baju  v.   Chiranjivi  Baju  reported  at 
p.   Ill  of  the  present  issue  of   this  journal.     The  question   in 
that  ca*se    was  whether    a    bequest   was  conditional^    and   if   so, 
whether  the  condition  was  complied  with.     The  late  Zemindar  of 
Euruppam  made  a  will  by  which  he  gave  to  his  brother  in  the 
natural  family^  maintenance  of  Bs.  500  per  annum  provided  that 
the  litigation  commenced  by  his  brother  terminated  in  his  favor 
and  that  the  brother  humbly  applied  for  subsistence  after  the  final 
Courtis   decision.     The   litigation   terminated  ia   the   Zemindar's 
favor  and  the  only  question   was   whether   there  was  a  humblo 
request  by  the  brother.     The  High  Court  considered  that  this  was 
contained  in  two  documents  Exhibits  G  and  D.     We  are  not  now 
coocemed  with  Exhibit  D,  nor  with  the  soundness  of  their  Lord-« 
ship's  judgment  upon  the  point.     Exhibit  C  was  written  by  the 
brother.     Their  Lordships  had  two  objections  to  this  document^ 
the  one  relating  to  form  and  the  other  relating  to  substance.  They 
said   that  Exhibit  C  was   addressed    to  the   Collector  who  was  in 
administration  of  the  estate.     That  is  true.    But  their  point  upon 
this  was  that  the  humility^  if  any^  was  primarily  addressed  to  this 
official  and  not  to  the  offended  brother  who  was  then  dead.  Suppos- 
ing it  was  so  addressed,  what  followed  ?     If  their  Lordships  had 
said   that   the  letter    was  addressed  before  "  the  final   Court's 
decision''  one   might   understand    it.     Their   Lordships  nowhere 
slate  that  the  condition  as  to  ''  humble  request"  must  be  complied 
with  during  the  testator's  lifetime.     Prima  facie  in  the  case  of  a 
bequest  which  has  operation  only  on  the  death  of  the  testator,  such 
a  thing  never  happens.     Of  course,  if  the  testator  has  said  that  the 
condition  should  be  complied   with   during  his  lifetime  that  is   a 
different  matter.  Far  from  there  being  anything  in  the  will  to  show 
that  the  condition  should  be  complied  with  during  the  testator's 
lifetime  the  circumstances  point  the  other  way*    The  testator  says 
that  the  request  should  be  after  *^  the  final  Court's  decision" ;  and 
the  suit  being  for  partition  of  the  Zemindary  the  Privy  Council 
would  be  the  final  Court  if  the  matter  had  been   carried  there^ 
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As  a  matter  of  fact  there  was  an  appeal  to  the  High  Coart  and 
their   decision   became  final.     Then  again  the  testator   contem- 
plates   that    effect    should    have  to    be    given  to   the    bequest 
during  the  minority  of  his  son  and  provides  that  ^'  his  managers 
and  then  (meaning  we  suppose  on  his    attaining  age)   his    son 
should  give  effect  to  this."    The  managers  here  referred  to,   no 
doubt,  are  the  managers  appointed  by  the  testator,  but  if  they  are 
superseded  and  others  are  appointed  in  their  stead  as  in  a  case 
where  the  Court  of  Wards  takes  up  management,  effect  has  to  be 
given  to  the  bequest  by  the  Court  of  Wards.    The  brother  to 
whom  this  bequest  was  given  therefore  applied  to  the  Collector. 
What  objection  •  there  can  be  to  this  procedure  their  Lordships 
do  not    condescend   to   state  in   their   judgment.      We    do  not 
propose  to  consider  whether  the  conclusion  of  their  Lordships  is 
correct.    All  that  we  refer  to  is  that  the  statement  that  the  letter 
was  addressed  to  the  Collector  and  that  the  humility,  if  any,  was 
addressed  to  that  official  has,   so  far  as  we  can  see,  no  bearing 
whatever  upon  the  point  in  issue  and  we  are  not   told  by  their 
Lordships  what  bearing  it  has  upon  the  same. 

Beading  Law  Reforts  for  Plea>8ure,  Logic  and  Style, — Li  an 
address  delivered  before  the  Connecticut  Historical  Society,  Mr. 
Lewis  E.  Stanton  says  :  "  I  have  often  wished  that  people  would 
read  the  l^al  reports.  You  can  skip  the  dry  law,  but  the  facts 
are  full  of  interest.  The  late  William  W.  Ellsworth  said  he  would 
rather  read  a  volume  of  Connecticut  reports  than  the  best  novel. 
For  plain  good  sense,  read  Connecticut ;  for  concise  l^al  style, 
read  Massachusetts  ;  for  national  and  international  questions,  for 
matters  of  customs,  patents,  and  law  of  the  sea,  read  the  Supreme 
Court  of  the  United  States,  but  for  variety  covering  every  phase 
of  human  life,  read  New  York." 

We  arc  reminded  of  a  good  friend,  a  Unitarian  clergyman  of 
Templeton,  Massachusetts,  who  all  through  his  mature  years  down 
to  his  last  illness  was  in  the  habit  of  reading  the  reports  of  the 
Supreme  Court  of  his  State,  not  so  much  for  stories  told  in  them 
as  for  the  logic  and  style  of  expression  of  the  judges'  decisions. 
018  wisdom  and  good  sense  in  all  practical  affairs  were  well  known 
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in  all  the  country  around^  and  his  advice  was  sought  and  freely 
given  without  price.  If  reading  the  law  reports  is  a  help  to  right 
reasoning  and  an  aid  to  a  common-sense  view  of  things^  as  it 
undoubtedly  is,  why  should  not  the  clerical  profession  in  general 
be  advised  or  even  urged  to  read  these  reports  ?— ilmericaw  Laiw 
Sevieuj. 

The  Japaneae  lawyer  :^- Japan  has  two  State  Universities,  at 
Tokyo  and  at  Kyoto.  Each  has  a  college  of  law,  and  at  Tokyo 
several  of  the  professors  are  members  of  the  English  bar.  The  law 
library  at  Kyoto  contains  18,000  volumes.  There  is  no  system  of 
apprenticeship  for  practical  training  in  the  law,  at  present,in  Japan  ; 
and  there  is  no  division  of  labours,  the  Japanese  lawyer  acts  both 
as  barrister  and  as  solicitor.  The  legal  education  of  Japan  is 
however  too  theoretical,  and  judges  are  drawn  directly  from  the 
graduates  of  law  colleges  by  examination.  The  great  majority  of 
Japanese  law  students  never  practise,  but  enter  the  service  of 
government  or  of  some  large  corporation,  and  rather  look  down  on 
the  practising  lawyer. — The  Law  Students^  JournaL 

*** 
Judicial  Salaries : — In   England  the  Lords  Justices  receive 

$25,000.  In  the  commonwealth  of  Australia  the  salaries  of  Supreme 
Court  Judges  have  been  fixed  at  $17,500  and  15,000 ;  in  Victoria 
at  $17,000  and  $15,C00;  in  Queensland  at  $17,500  and  $10,000;  In 
Cape  Coloney  at  $15,000  and  $10,000.  In  the  very  small  province  of 
Tasmania  the  salaries  are  $7,500  and  $6,000,  thoagh  the  popula- 
tion is  only  1,75,000.  In  Ireland  the  Lord  Chancellor  receives 
$40,000;  the  Ddaster  of  the  Rolls  and  the  Vice- Chancellor  $20,000 
each;  the  land  Judge,  $1 9,500 ;  the  Lord  Chief  Justice,  $25,000  : 
the  Chief  Baron,  $23,000;  and  the  eight  puisne  Judges,  $17,500 
each. — Canada  Law  Journal. 

A  costly  Commodity : — John  Home  Tooke's  opinion  on  the 
subject  of  law  was  admirable.  "  Law,'^  he  said,  '^  ought  to  be,  not  a 
luxury  for  rich,  but  a  remedy  to  be  easily,  cheaply,  and  speedily 
obtainable  for  the  poor".  Somebody  observed  to  him  how  excellent 
are  the  English  laws,  because  they  are  impartial  and  our  courts  are 
open  to  all  persons  without  distinction.  "And  so'',  replied  Home 
Tooke  *'  is  the  London  Tavern,  to  such  as  can  afford  to  pay  for  their 
entertainment ". 
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Never,  however,  was  the  formerly  almost  prohibitive  cost  of 
the  law  in  divorce  suits  illustrated  with  more  genuine  wit,  and 
in  a  more  forcible  manner^  than  by  Sir  William  Maule.  A  poor 
man  having  been  convicted  before  him  of  bigamy,  the  following 
conversation  took  place  : 

Clerk  of  Assizes • — What  have  you  to  say  why  judgment  should 
not  be  passed  upon  you  according  to  law  ? 

Priisoner. — Well,  my  lord,  my  wife  took  up  with  a  hawker,  and 
run  away  five  years  ago,  and  I  never  seed  her  since :  and  I  married 
this  other  woman  last  winter. 

Mr,  Justice  Maule, — ^I  will  tell  you  what  you  ought  to  have 
done;  and  if  you  say  you  did  not  know,  I  must  tell  you  the  law 
conclusively  presumes  that  you  did  you  ought  to  have  instructed 
your  Attorney  to  bring  an  action  against  the  hawker  for  criminal  con- 
versation with  your  wife.  That  would  have  cost  you  about  £  100. 
When  you  had  recovered  substantial  damages  against  the  hawker, 
you  would  have  instructed  your  proctor  to  sue  in  the  ecclesiastical 
courts  for  a  divorce  a  mensa  atque  thoro.  That  would  have  cost 
you  £  200  or  £300  more.  When  you  had  obtained  a  divorce  a 
mensa  atque  thoro,  you  would  have  had  to  appear  by  counsel  before 
the  House  of  Lords  for  a  divorce  vinculo  matrimonia  i.  The  bill 
might  have  been  opposed  in  all  its  stages  in  both  Houses  of  Parlia- 
ment,  and  altogether  you  would  have  had  to  spend  about  £1,100 
or  £1,200.  You  will  probably  tell  me  that  you  never  had  a  thousand 
farthings  of  your  own  in  the  world ;  but,  prisoner,  that  makes  no 
difference.  Sitting  here  as  a  British  Judge,  it  is  my  duty  to  tell 
you  that  this  is  not  a  country  in  which  there  is  one  law  for  the 
rich  and  another  for  the  poor." 

This  judicial  sarcasm  on  the  then  existing  state  of  the  law 
was  uttered  only  a  few  years  prior  to  the  creation  of  court  for  the 
trial  of  matrimonial  and  divorce  cases,  and  coming  from  such  an 
experienced  Judge  as  Mr.  Justice  Maule,  must  have  had  its 
weight  in  the  passing  of  the  Act  (Humour  of  the  Law). 

Once  bit,  Twice  shy  :— Alderman  Watson  was  in  his  youth 
a  midshipman,  and  while  bathing  in  the  West  Indies  had  the  mis- 
fortune to  love  his  leg  by  the    bite  of  a   shark.     Some  years 


Digitized  by 


Google 


BAET  in.]  THE    MADBAS   LAW  JOURNAL.  105 

afterwards,  when  he  and  Wilkes  were  both  in  the  House  of  Commons, 
and  a  tax  upon  attorneys  was  proposed,  Alderman  Watson  spoke 
strongly  in  favour  of  the  tax,  and  inweighed  warmly  against  the 
attorneys  in  general*  Somebody  asked  Wilkes  what  made  his 
brother  Alderman  so  severe  upon  the  attorneys  ?  *•  Why^'  said 
"  Wilkes/'  my  brother  Alderman  was  bit  by  a  shark  when  he  was 
young,  and  he  has  never  forgiven  it. — (Humour  of  the  Law)' 

Quadrupedal  Grace  : — Serjeant  Whitaker  was  one  of  themost 
eminent  lawyers  of  his  days,  though  the  few  memorials  which  have 
been  preserved  of  him  exhibit  him  more  in  the  character  of  a  wit 
than  of  a  learned  man,  which  he,  however,  tmdoubtedly  was.  One 
day,  two  ladies  of  rank  and  fashion  were  praising  Mr.  Serjeant 
Walker's  dancing.  Whitaker,  who  knew  that  his  brother-in-law 
yvsks  remarkable  for  anything  except  grace,  insisted  that  the  ladies 
were  mistaken  as  to  the  individual.  When  they  declared  that  they 
were  not,  he  begged  leave  to  put  one  question  to  them  :  Pray, 
ladies,  was  it  upon  his  hind  legs  or  his  fore  legs  that  Serjeant 
Walker  moved  so  gracefully. — (Humour  of  the  Law). 

The  e7id  of  Lawyers  : — I  am  asked  '^  whether  a  young  man 
should  enter  the  law,  if  he  has  desires  in  that  direction,  and  whether 
there  are  compensations  in  the  choice  to  justify  him.''  I  am  forced 
to  answer  this  by  appropriating  the  reply  which  Socrates  made  to 
Thersites  when  the  young  man — after  obtaining  from  the  sage 
advice  as  to  the  different  things  he  should  do — propounded  bis 
final  query,  "Shall  I  marry,  sire?"  To  which  Socrates  replied, 
•'  As  to  that,  whether  you  do  or  not,  you  will  regret  it." 

I  answer  that  in  this  day  whether  the  man  who  desires  the  law 
shall  enter  it  or  not  he  will  regret  it.  And,  answering  whether  there 
are  compensations,  I  reply  in  as  equal  a  paradoxical  manner,  the 
compensations  are  of  the  highest  the  hopes  of  man  could  long  for, 
also  the  compensations  are  the  lowest  and  insufficient  that  a  man 
could  endure  and  survive  under. 

You  will  see  from  this  that  I  mean  to  indicate  that  all  depends 
upon  the  reasons  which  animate  the  ambitious  applicant.     It  all 
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depends  upon  the  object  to  be  achieved  by  the  entrance  to  the  bar. 
I  not  only  say  that  the  law  is  the  most  nncompensatory  calling  of 
the  day,  in  proportion  to  the  labours  given  as  measured  by  dollars 
and  cents  and  that  it  is  the  most  compensating  of  all  callings,  as 
measured  by  the  fleeting  honors  of  the  world,  but  I  add  to  that  a 
prophecy.  It  is,  that  the  next  generation  will  behold  the  gradual 
abolishment  of  the  law  as  a  business  calling.  There  is  no  longer  a 
necessity  for  the  existeuce  of  the  lawyer  under  the  present  condi- 
tions of  society  or  in  the  modern  organization  of  the  world  of  com- 
merce and  business.  The  next  century  will  behold  no  lawyers. 
The  present  century  is  disclosing  that  they  are  only  incidentally 
necessary.  These  necessities  are  few  in  number,  the  majority  of 
them  being  an  obstruction  between  the  ends  which  should  meet  in 
the  harmony  of  economic  arrangement. 

Referring  to  the  question  of  compensation  in  money,  it  is 
interesting  to  recall  that,  at  the  outset,  the  lawyer  was  but  an 
adviser  to  the  source  of  justice.  He  was  not  expected  to  seek 
compensation  and  was  never  to  accept  any.  Under  the  old  Boman 
system — fiom  which  we  derive  much  of  our  form  of  law — he  was 
but  the  adviser  to  the  prastor.  It  was  dishonourable  and,  indeed,  an 
offence  for  him  to  take  money.  There  was  passed  a  decree  known 
as  the  Cincia  law,  which  forbade  the  lawyer  or  the  orators  to  either 
accept  fees  or  presents  from  those  for  whom  they  pleaded.  Livy 
did  not  hesitate  to  charge  that  this  law  was  passed  by  the  tribunes 
'  to  protect  the  people  against  the  influence  of  money  upon  the 
course  of  Justice,  but  Hortensius,  the  Roman  lawyer,  made  brave 
to  say  that  the  law  was  passed  to  prevent  poor  men  or  men  of  lowly 
birth  from  aspiring  to  the  legal  profession. 

After  this  was  the  beginning  of  that  system  followed,  as  wo 
have  followed  thousands  of  others  without  asking  the  reason  of 
their  existence.  We  have  pursued  blindly  that  English  law  which 
Tennyson  describes  as — 

That  lawless  body  of  laws. 

That  codeless  myriad  of  precedent ; 

That  wilderness  of  single  instances. 

Then  came  the  honorarium,  as  a  fee,  that  was  a  gift  which 
might  be  left  on  the  outer  table  of  the  ante-room,  or  a  present  sent 
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through  unidentified  sonrces.  Latterly  this  was  left. with  the  clerk: 
Later  it  was  sent  to  a  member  of  the  family ;  then  to  the  solicitor^ — 
as  we  had  then  under  the  English  system — and  he  transferred  it  to 
the  barrister.  Finally,  to  the  counsellor  direct.  As  tlie  early  pay* 
ments  were  in  lands,  when  money  was  not  a  medium^  these  gifts 
were  known  as  the  *'  fief."  The  Welsh  in  their  pronunciation  drop- 
ped off  the  final  ^*i"  and  left  the  word  ^'  fie,"  and  from  that  our 
present  word  "fee"  has  come,  meaning  the  grant.  It  is  now  used 
to  signify  the  compensation,  and  applies  to  lawyers,  doctors,  and 
all  others  whose  compensation  is  not  designated  by  wages  or  pay* 

Does  the  fee  or  compensation  justify  the  lawyer  from  the 
standpoint  of  money  value  ?     At  the  outset,  for  the  basis,  I  assume 
the  highest  paid    counselors  of   our    country.    Eminent   railroad 
lawyers  receive  from  $.  25,000  to  $.  50,000  a  year.     They  give  their 
brains,   toil,  science,  invention,  and  capacity,  to  say   nothing  of 
incidental  political  influence.    The  result  of  this  is  to  produce  a 
system  or  a  result  which  confers  upon  the  owners  of  the  stock  and 
to  the  principal  proprietors  of  the  corporation  a  return  of  millions. 
Li  the  meantime   the  president  and  under  executive  officers  of  the 
road  receive  from  two  or  five  times  the  amount  of  compensation 
that  that  lawyer  does  who  made  the  legality  and  strength  of  their 
position  possible.     Here  it  will  be  observed  that  had  that  lawyer 
invested  the  same  amount  of  capacity  in  a  financial  undertaking  or 
corporate  venture  he  would  have  inherited  the  millions  which  the 
others  took  who  were  a  part  of  the  system,  and  who  became  mil- 
lionaires as  a  result  of  the  genins  of  the  lawyer,  the  lawyer  being 
compensated  with  but  I  per  cent,  of  the  100  per  cent,  he  made  for 
each  man  around  him.     The  same  reasoning  applies,  in  this  age 
to  the  counselor  for   any  other  large  corporate   enterprise.    We 
will  assume  the  medium  lawyer  of  general  practice  known  as  the 
lawyer  connected  with  estates  or  commercial  law.    The  real  estate 
lawyer  contrives  through  ingenuity  to  extricate  property  from  a 
perilous  confusion,  or  to   resuscicate    from  an   apparently   dead 
situation  a  new  estate  or  a  property   to  new  claimants.     In  either 
event,  his  success  in  the  vesting  of  a  new  estate  to  those  who  for- 
merly had  nothing,  or  saving  it  to  one  from  whom  it  was  slipping 
away,  becomes  the  origin  and  cause  of  their  independent  enrich- 
ment.    Up  to   this  point  they  have    contributed   nothing.    The 
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lawyer  obtains  a  small  percentage  of  this  great  valne  as  his 
fee.  Had  he  exercised  the  same  amount  of  ingenuity  in  pnr- 
chasing  the  outstanding  title  which  he  discovered^  taken  it  to 
himself;  and  then  brought  its  ownership  in  himself  and  the  heirs^ 
he  would  have  become  the  millionaire  owner  of  the  property, 
or  endowed  himself  and  his  children  with  a  permanent  estate, 
where  to  the  contrary  he  but  obtains  a  few  hundred  dollars  or  a 
small  percentage  of  the  land,  when  he  has  been  the  origin  and  the 
creator  of  the  whole  of  the  endowment  for  others. 

I  now  refer  to  the  general  practitioner  in  small  and  large 
towns  alike.  I  take  up  the  most  common  form  of  litigation,  the 
damage  suits.  TlDder  the  present  system,  by  which  the  burden  is 
put  on  the  plaintifE  or  injured  person,  depriving  him  of  any  right  of 
recovery,  if  he  has  been  guilty  of  any  conduct  that  a  judge  sitting 
in  cool  judgment  can  assume  was  negligent— overlooking  the  zeal 
of  the  workman  or  the  whip  and  spur  of  the  overmasters — the 
injured  cannot  recover  at  all.  Nor,  if  incidental  with  the  work  it 
was  a  risk  with  which  he  must  be  thrown,  sufficient  to  create  the 
idea  that  he  understood  the  risk,  can  he  recover ;  though  he  was 
wronged  by  the  co-operating  conduct  of  neglect  by  some  fellow 
workman.  Thus  we  will  see  the  chances,  at  the  outset,  are  against 
the  plaintiff.  The  lawyer  for  the  plaintiff  may  win  one  out  of  five 
cases.  He  may  have  50  per  cent,  contingent  fee.  The  client  is 
invariably  poor  and  without  means.  The  lawyer  must  pay  all  the 
expenses  through  the  many  appeals  and  all  the  expenses  of  the 
court.  In  the  end  he  has  absolutely  no  net  result,  measuring  the 
causes  which  must  be  lost  and  others  where  the  compensation  is 
insignificant.  Therefore,  if  that  counselor  turned  the  same  amount 
of  ingenious  ability  along  mechanical  lines — which  he  invented  as 
the  essentials  for  basis  of  his  client's  recovery — he  would  have 
been  a  millionaire  patentee,  or  he  would  have  made  a  successful 
superintendent  and  manager  of  any  line  of  mechanical  business 
and  thus  become  independently  rich.  As  to  the  commercial  lawyer 
he  who  rescues  from  bankrupt  estates  assets  through  manipulation 
and  contrivances  under  different  forms  of  business,  he  obtainu  1  to 
10  per  cent,  of  the  result.  But  for  this  lawyer,  creditors  would 
have  had  nothing.  Therefore,  where  they  receive  100  per  cent,  he 
receives  1  to  10  per  cent.    The  exceptions  to  this  are  rare. 
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In  any  events  the  same  ability,  the  ^ame  skill,  which  is  brought 
to  bear  along  the  lines  of  commercial  shrewdness  and  financial  mani- 
pulation would  have  brought  that  lawyer  millions  as  a  promoter  or 
as  the  head  and  financial  guide  of  banking  or  commercial  establish- 
ments. 

It  is  true  90  per  cent  out  of  every  100  per  cent,  of  lawyers  are 
unfitted  to  the  demands  of  the  perfect  lawyer.  Thus  the  percent- 
age of  failures  to  those  of  success.  One  or  two  elementals  makes 
the  great  lawyer — either  great  talent  or  great  industry.  The  first 
succeeds  with  suddenness  and  display^  the  second  with  slowness 
and  reward.  There  is  many  a  good  plowman  lost  in  the  poor  law- 
yer, which  also  proves  that  many  poor  plowmen  can  become 
great  lawyers.  All  of  this  concludes  in  the  final  opinion  upon  this 
branch,  that  he  who  enters  the  law  for  the  purpose  of  money  com- 
pensation, if  he  have  the  elements  in  him  which  can  make  a  success 
in  the  law,  could,  by  converting  the  same  exertions  into  any  line 
of  commercial  or  mechanical  pursuit,  make  100  to  500  per  cent, 
more  in  such  undertaking  than  he  can  at  the  law.  Therefore, 
from  the  financial  standpoint  there  are  no  compensations  in  the  law 
commensurate  with  labors  given. 

I  turn  to  the  second,  in  which  there  are  all  compensations- 
compensations  greater  than  are  afforded  by  any  other  form  of 
calling  or  any  other  altitude  of  elevation.  The  conscientious  lawyer, 
anxious  to  be  an  agent  in  the  cause  of  right  to  the  citizen  and  of 
justice  to  the  State,  can  reap  a  noble  reward.  He  enters  the  law 
for  the  purpose  of  aiding  the  rights  of  man,  because  these  rights 
are  the  natural  property  of  a  man.  These  are  :  His  life,  unfettered 
by  the  persecutions  of  the  powerful ;  his  liberty,  untrammeled  by 
the  arrogance  of  government ;  and  his  happiness,  undismayed  by 
the  treat  of  aristocratic  or  autocratic  discrimination.  The  lawyer 
who  has  for  his  professional  life  this  object  finds  the  compensation 
in  seeing  the  benefits  realized  and  knowing  that  he  was  in  some 
d^ree  the  author  of  the  joyous  lot  of  his  fellow  man.  In  this 
comes  the  duty  to  the  slate,  in  seeking  to  execute  the  munificent 
purpose  of  the  founders  of  a  free  government  to  the  end  of  its 
object,  which  is  to  secure  the  greatest  liberty  and  the  greatest  justice 
Id  the  society  of  mankind.    For  these  he  may  hope  the  approval  of 
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his  fellow  citizens,  the  elevation  tc  place,  from  which  ascent  bis 
children  and  posterity  may  for  generations  look  down  in  pride  and 
delight.  To  this  one  comes  the  final  consciousness  of  the  servant 
who  has  done  well,  with  the  knowledge  of  the  law,  in  guiding  state 
and  man  along  the  lines  of  peace  and  equal  justice.  To  the  lawyer 
by  an  unwritten  custom,  has  ever  been  accorded  the  first  place  in 
thu  race  of  those  opportunities.  This  custom  comes  from  the 
early  idea  that  he  was  the  best  educated  as  to  what  were  the  rights 
of  man  and  the  limitations  of  government,  both  of  these  being  pres- 
cribed by  law.  Thus  it  was  in  every  assemblage  by  common 
consent  the  lawyer  was  expected  to  be  the  spokesman,  as  he  is  to- 
day esteemed  to  be  the  orator — when  we  all  know  that,  in  many 
instances,  the  veriest  street  huckster  excels  him  in  this  once  divine 
art — oratory.  No  man,  in  our  form  of  society,  and  no  calling  is 
given  such  place  and  such  privilege  to  guide  the  afiEairs  of  state 
and  nation  to  either  glory  or  dishonor  as  is  ever  vouchsafed  by 
society  to  the  lawyer.  Such  is  the  reason  for  accounting  for  the 
majority  of  lawyers  to  be  found  in  every  legislative  gathering  in 
every  country  in  the  world,  with  but  one  single  and  insignificant 
exception,  and  this  exception  will  disclose  the  minority  of  lawyers 
being  given  the  majority  of  places  of  power  and  dictation. 

Thus,  in  this  last  place,  the  lawyer  finds  his  compensation  in 
the  salutation  of  Cicero,  in  the  trial  of  Milo  ;  "  If  to  his  country  a 
man  give  all,  he  becomes  entitled  to  what  al^  money  cannot  buy— 
the  eternal  love  of  his  fellow  man.'* 

Finally  1  return  to  my  prophecy  that  the  lawyer  is  soon  to  be 
a  thing  of  the  past.  I  mean  as  a  professional  callnif  for  hire.  I 
pause  to  note  what  his  present  position  is. 

The  lawyer  is  no  longer  the  first  citizen  of  the  community 
because  he  is  a  lawyer.  No  longer  is  the  profession  of  law  the 
"open  sesame^'  to  polite  society.  No  longer  is  the  lawyer 
regarded  the  leading  citizen,  to  be  looked  up  to  as  the  author  of 
reforms,  the  leader  of  undertakings. 

The  general  expansion  in  the  opportunities  for  riches  has 
produced  many  men  of  wealth,  and  much  wealth  among  many 
men.  The  result  is  that  wealth  purchases  place  and  first  recognition, 
as  it  did  in  the  days  of  Solomon  and  Crassas.    Education  in  belles 


Digitized  by 


Google 


FABT  III]  THE    MADRAS    LAW  JOUBKAL.  Ill 

lettres  or  in  histrionic  statecraft  is  of  no  avail  as  against  money. 
The  lawyer  who  is  but  a  lawyer,  however  talented,  learned  and  re- 
fined, mast  take  second  place  beside  the  director  of  the  company 
for  which  he  is  counsel  or  beside  the  client  who  is  rich.  Both  of 
the  latter  regard  the  lawyer  an  incident.  In  great  corporations 
the  lawyer  is  but  an  auxiliary,  something  of  a  seamstress  in  the 
house  of  industry,  to  patch  up  the  broken  places.  His  employers 
no  longer  regard  him  with  reverence  and  respect,  as  was  once  their 
wont;  to  the  contrary,  it  is  assumed  that  he  should  be  grateful 
that  he  receives  employment  and  he  is  expected  to  cringe  with  much 
obeisance  in  the  presence  of  those  who  can  make  him  or  unmake 
him.  This  is  rapidly  leading  to  where,  through  the  enlightenment 
of  the  age  produced  by  books  and  newspapers,  men  of  great  affairs 
settle  their  disputes  among  themselves,  or  have  begun  to  learn 
that  the  difEerence  involved  in  the  dispute — ^if  won  by  either  com- 
batant— seldom  is  paid  for  when  measured  by  the  expenses  of  the 
litigation  necessary  to  the  result. 

Therefore,  the  modem  age  is  rapidly  disclosing  that  there  is  no 
necessity  for  the  lawyer.  The  lawyer,  began  when  a  few  men  had 
learning  and  when  some  men  had  to  be  skilled  in  the  knowledge 
of  law  and  in  the  rules  of  human  conduct  as  laid  down  by  the  state, 
that  he  might  present  this  knowledge  on  behalf  of  the  litigant  and 
the  client.  Nowadays  the  ordinary  client  knows  as  much  about 
general  law  as  in  former  years  was  known  by  the  ordinary  lawyer. 
The  execution  of  the  law  is  based  upon  the  assumption  that  all  men 
know  the  law.  This  assumption  is  now  being  realized  through  the 
newspapers  and  magazines,  collies  and  educational  opportunities. 
What  is  the  use  of  education  if  it  shall  not  serve  the  purpose  of 
eliminating  obstructions  and  hardens  which  have  existed  as  the 
result  of  ignorance  ? 

As  the  lawyer  was  necessary  as  a  middleman  and  advocate  in 
order  that  the  rights  of  the  ignorant  might  be  presented  by  one 
learned  in  what  those  rights  should  be,  why  shall  it  not  be  that, 
when  the  ignorant  becomes  learned  of  his  own  rights  he  should 
present  those  rights  himself.  He  certainly  understands  them  best 
and  feels  them  keenest.  Therefore,  where  is  the  reason,  in  the  pro* 
gross  of  enlighteiiment  and  learningi  for  the  intermediate  man,  who 
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possesses  no  more  knowledge  than  the  client,  generally  speaking,  to 
be  called  in  and  paid  a  sum  of  money  to  do  that  of  which  the  client 
is  equally  capable  ?  Next,  in  these  days  when  clients  mutually, 
instead  of  being  clients,  can  present  between  themselves  as  comba* 
tants  their  respective  rights  and  reach  a  conclusion,  the  lawyer  is 
unnecessary.  But  if  they  cannot  reach  a  conclusion,  conscious  of 
their  rights,  having  knowledge  of  the  laws  and  their  respective 
duties  to  each  other,  equipped  with  the  ordinary  capacity  of  express- 
ing their  wants  and  rights  and  their  contentions,  what  is  the 
necessity  of  having  some  one  do  it  for  them  ?  Therfore,  as  a  man 
no  longer  needs  the  intermediate  broker  to  sell  him  goods  from  the 
wholesale  house,  or  the  contractor  needs  an  agent  to  buy  material 
from  the  manufacturer,  neither  will  the  lawyer,  whose  business 
heretofore  has  been  to  advocate  the  rights  of  those  who  were  too 
ignorant  to  know  their  own,  bo  any  longer  necessary  in  the  age 
where  men  know  their  rights  and  are  able  to  advocate  them  in 
their  own  manner  and  to  the  full  necessity  of  the  occasion. 

There  is  no  longer  an  age  of  eloquence.  Eloquence  may  be  an 
entertainment,  but  it  is  not  a  necessity,  seldom  a  compensation,  and 
in  the  present  age  regarded  as  an  evidence,  in  its  indulgence  of  the 
want  of  material  sense  and  solid  judgment.  In  this  process  of  the- 
elimination  of  all  middlemen  the  next  generation — certainly  the 
next  century— -will  behold  the  following  course  as  one  of  the 
processes  of  the  evolution  of  civilization  :  The  profession  of  the  law 
as  a  calling  and  form  of  occupation  for  compensation,  gone.  In  its 
place  the  whole  system  of  our  method  of  obtaining  justice  revolu- 
tionized. In  different  localities  men  who  are  presumed  to  know  the 
law  will  be  selected  by  popular  ballot  as  arbiters.  Disputants  npon 
any  question  or  right  will  present  from  their  own  mouths — accom- 
panied with  such  record  as  they  may  possess — their  respective 
claims,  and  before  this  particular  officer,  chosen  by  the  people,  this 
arbiter  will  announce  what  the  law  is,  what  the  respective  rights  of 
the  contestants  are,  and  give  judgment  accordingly. 

From  this  either  person  will  be  allowed  to  take  his  appeal,  and 
he  will  be  permitted  to  go  before  three  men  or  more  representing 
the  final  tribunal,  and  these  disputants  will  have  their  say  over 
again,  and  this  final  board  will  state  what  the  law  is  and  what  is 
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just  to  the  contestants^  and  there  the  matter  will  end.  This  was 
the  theory  of  the  early  Persian  government^  and  the  cDnstmction 
of  caliph  and  cadi^  and  in  Rome,  as  intended,  nnder  the  prsator. 
It  will  be  realized  in  its  highest  accomplishment  when  the  law,  as  a 
profession  for  money,  is  abolished  and  the  lawyer  becomes  a  creator 
in  the  society  and  civilization  of  man  instead  of  a  mere  absorbing 
drone,  existing^  as  he  necessarily  mast,  upon  the  honey  produced 
by  the  bees  of  industry. 

Finally,  I  say  that  with  the  future  as  I  see  it  I  advise  no  man 
to  enter  the  law  who  does  not  go  to  it  stimulated  as  a  first  principle 
with  a  desire  to  use  the  law  as  a  method  to  aid  the  citizen  and 
elevate  the  state.  I  discourage  any  man  who  seeks  to  enter  it  as  a 
means   of    financial   reward. — The  American  Lawyer, 

The  hvsband  and  the  Judge. — Judge  PaiTy,  uf  the  English 
bench,  tells  of  a  feeble-looking  man  who  was  rebuked  for  support- 
ing a  ridiculous  claim  made  by  his  wife.  '*  I  tell  you  candidly  I 
don't  believe  a  word  of  your  wife's  story,''  said  Judge  Parry. 

"Yer  may  do  as  yer  like"  replied  the  man,  mourn  fully,  ''but 
Fve  got  to.'' — The  American  Latoyer. 


REVIEWS. 


The  Law  of  Compulsory  sale  in  British  India  by  Mb.  Upbndba 
(JoPAL  MiTTKB,  Vakil  High  Court  Calcutta.     Price  Rs.  3. 

This  book  contains  an  exposition  of  the  principles  of  the  com- 
pulsory sale  of  immoveable  property  in  India  which  might  have 
more  authority  if  it  had  been  accepted  for  the  Tagore  professor- 
ship by  the  Faculty  of  Law  of  the  Calcutta  University.  It  appears 
to  be  fragmentary.  The  statements  of  law  in  several  places  are 
too  general  without  the  necessary  qualifications  to  make  them 
accurate.  It  is  to  be  regretted  that  the  author  has  not  taken  a 
sufficiently  comprehensive  view  of  his  subject  before  venturing  to 
publish  this  partial  account  of  the  law  of  complusory  sale.  We 
trust,  however,  that  it  will  receive  ampler  treatment  on  a  future 
occasion  when  he  may  have  the  honour  of  filling  the  Tagore  Chair. 
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Ooodeeve's  Modern  Law  of  Personal  Property,  4th  Edition  1904 
by  Messrs.  John  Herbert  Williams  and  William  Mores, 
Crowdy,  Published  by  Messrs.  Sweet  and  Maxwell,  Limited, 
3  Chancery  Lane,  London,  W.  C. 

The  law  relating  to  personal  property  is  rapidly  undergoing 
mociification  in  England.  And  the  new  material  has  to  be  woven 
into  every  text-book  if  it  should  retain  its  usefulness.  The  Sale  of 
Goods  Act  of  1893,  the  Merchant  Shipping  Act  of  1894  and  the 
Companies  Act  of  1900  have  made  important  changes  in  the  law  of 
personal  property.  The  new  edition,  therefore,  of  G-oodeeve's 
standard  work  is  a  desideratum  which  has  been  well  supplied  by 
the  editors.  The  field  of  law  covered  by  the  book  is  vast.  Many 
a  chapter  heading  is  important  enough  to  be  the  title  of  a  volume 
and  much  important  matter  has  been  compressed  within  a  compa- 
ratively narrow  compass.  We  have  no  doubt  that  the  profession 
will  recognise  the  usefulnesss  of  the  labour  bestowed  upon  the 
task. 


The  Law  and  Practice  of  Banhrupicy  by  Henry  Wage.  Price 
27  sh.  6  d.  net.  Published  by  Messrs.  Sweet  and  Maxwell 
Limited,  3,  Chancery  Lane,  London,  W.  C. 

This  book  is  a  commentary  on  the  Bankruptcy  Acts  in  force 
in  England.  The  fact  that  it  has  gone  through  four  editions  is 
sufficient  reason  for  its  issue  and  proves  that  the  ground  has  not 
entirely  been  covered  by  Williams  on  Bankruptcy  edited  by  the 
distinguished  Lord  Justice  of  that  name.  Although  the  form  of 
this  book  deprives  it  of  special  value  in  this  country,  it  mast 
be  remembered  that  the  Indian  Insolvency  statute  is  in  great 
part  a  reproduction  of  the  law  as  it  stood  in  England  at  the  time 
and  is  based  upon  principles  which  have  found  expression  in  the 
enactments  now  in  fcrce  in  that  country.  The  law  relating  to  alie- 
nations in  fraud  of  creditors  has  a  good  deal  in  common  with  the 
special  rules  of  Bankruptcy.  And  a  commentary  on  English  Bank- 
ruptcy Law  cannot  therefore  fail  to  be  of  service  to  the  Indian 
lawyer.  We  have  no  doubt  that  the  profession  will  welcome  this 
new  edition. 
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Paley^s  Law  and  Practice  of  Summary  Convictions.  8th  Edition 
1904,  by  Waltkr  H.  Macnamara  andKalph  Xeville  I'ublished 
by  Messrs.  Sweet  Maxwell  Limited,  3  Chancery  Lane,  London 
and  Messrs.  Butterwouth  &l  Co.,  12,  Bell  Yard  Temple  Bar, 
London. 

The  law  of  saramary  convictions  in  England  is  practically  a 
sealed  book  to  the  Indian  practitioner.  The  Penal  and  Criminal 
Procedure  Codes  and  the  decisions  on  them  limit  the  horizon  of 
the  Indian  lawyer.  The  Courts  themselves  that  are  invested  with 
the  power  of  summary  convictions  in  England  are  inrra  incognita 
and  yet  there  is  no  doubt  that  light  may  occasionally  be  thrown 
upon  Indian  procedure  by  the  English  law  relating  to  the  jurisdic- 
tion of  justices  to  the  powers  of  supervision  of  the  High  Court  to 
Habeas  Corpus  and  certjorare.  Paley's  book  on  the  law  and  prac- 
tice of  summary  convictions  which  has  gone  through  eight  editions 
is  a  standard  book  of  authority  to  the  Indian  and  English  lawyer 
alike  whenever  accurate  information  is  required  on  the  department 
of  la?e  and  practice  with  which  it  deals. 


The  Law  relating  to  Religious  Endowments  by    T.  Sankaralingam 
Pil-LAY,  B.A.,  B.L.,  Pleader,  Bellary. 

We  acknowledge  with  thanks  the  receipt  of  this  book  which 
professes  to  contain  a  coUeftion  of  all  the  decisions  on  this  import- 
ant Act.  The  stand  ng  orders  of  the  Board  of  Be  venue  which 
contain  the  rules  for  the  election  of  members  ot  Temple  Committees 
are  also  included  in  this  volume. 


Indian  Lawyers^  Part  I  A  guide  to  the  Profession  Part  II— Legal 
IVactitioners  Act  by  Bisveswar  Mukerje,  m.a.,  b  l.,  Published 
by  S.  C.  AoDDY  &  Co.,  58  and  12  Wellington  Street,  Calcutta. 

This  is  a  useful  compilation  and  contains  rules  in  force  with 
regard  to  the  legal  profession  in  the  various  Indian  provinces. 
The  Legal  Practitioners  Act  with  some  short  notes  is  also  comprised 
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in  this  volume.     We  believe  it  will  be  useful  to  students  of  kw 
desirous  of  qualif}ing  themselves  to  practise  as  pleaders. 


The  Interpretation  of  Indian  statutes  based  on  Indian  case  law  by 
Messrs.  Aughoee  Nath  Ghosb  and  Sabat  Chandra  Ghosh. 
Price  Jls  10.  Published  by  S,  K.  Lahiei  &  Co.,  54,  Collt»ge 
Street,  Calcutta. 

This  book  professes  to  contain  the  rule^  for  the  interpretation 
of  Indian  statutes  as  laid  down  in  the  deiisiions  of  the  Indian 
Courts.  It  dexU  with  an  important  topic  and  it  collects  the 
auihoritieb  be.ring  upi.n  the  various  rules  of  interpretation  under 
convenient  headings.  We  must  point  out  however  that  the  book 
U  not  as  comprehensive  as  it  mijrht  hivebeen.  Ch  ipter  Xlll  refers 
only  to  some*  of  the  general  rules  ot  interpVetation  accepted  by  the 
Courts  of  thi:?  country.  We  cannot  congratuL.te  the  a ut hots  on 
the  selection  they  have  made  of  maxims  for  illustration.  We 
remember  a  book  on  similar  lines  by  Mr.  P.  Srinivasa  Eow,  formerly 
a  Judge  of  the  City  Civil  Court,  which  we  believe  is  outof  print. 
There  were  more  maxims  illustrated  in  that  book  than  we  can  find 
reference  to  in  this.  We  may,  however,  state  that  the  authors  have 
laboured  in  a  useful  field  and  we  commend  the  book  to  the  profes- 
sion. 


The  Annual  Statutes  for  1904,  J.  M.   Lely,    Published  by  Messrs. 
Sweet  and  Maxwell,  Limited,  3,  Chancery  Lane,  London. 

Mr.   Lely's   Annual   statutes  is  a  useful  supplement  to  the 
volumes  of  Statutes  of  practical  utility. 
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THE  DOCTRINE  OP  YOUNG  v.  GROTE  AND  ITS 
APPLICABILITY  TO  INDIAN  LAW. 

It  has  not  always  been  an  easy  question  for  the  Courts  to 
decide  which  of  two  innocent  persons  should  suffer  a  loss  caused 
by  the  fraud  of  a  third.  Such  a  question  arises  in  various  trans- 
actions of  life  and  especially  so  in  transactions  in  which  Companies 
are  concerned  and  in  connection  with  negotiable  instruments. 
We  propose  to  consider  some  aspects  of  the  question  in  connection 
with  the  latter  class  of  cases. 

It  seems  to  be  settled  that  a  banker  who  pays  a  forged  cheque 
is  in  general  bound  to  pay  the  amount  again  to  his  customer. 
As  between  the  customer  and  banker  there  is  the  relation  of 
mandant  and  mandatory.  The  banker  will,  therefore,  be  justified 
in  his  payment  if  he  has  the  authority  of  the  customer  and  will 
be  entitled  to  ba  reimbursed  for  any  payments  made  in  accord- 
ance with  such  authority.  But  where  he  pays  a  forged  cheque 
the  payment  is  not  made  in  virtue  of  tlie  cubtomer's  authority 
and  he  cannot,  therefore,  claim  from  the  customer  the  money  so 
paid.  But  i\  forgery  may  happen  in  various  ways.  If  the  signa- 
ture is  forged  then  there  is  dearly  no  authority  within  the  meaning 
of  the  above  rule  and  the  banker  who  pays  such  a  forged  cheque 
will  have  to  bear  the  loss.  But  if  the  signature  is  not  forged, 
then  different  considerations  arise.  There  may  be  a  forgery  by 
fraudulent  alteration.  If  there  is  a  duty  on  the  part  of  the 
customer  to  guard  against  fraudulent  alterations,  then  a  person 
acting  in  breach  of  that  duty  will  be  liable  to  the  person  to  whom 
the  duty  is  owed  in  case  the  latter  suffers  loss  by  reason  of  the 
breach  of  duty.  In  the  case  of  banker  and  customer  such  a  duty 
is  said  to  arise  by  reason  of  the  contractual  relation  existing  at 
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the  time  between  them.  The  case  of  Yovng  v.  Groit^  is  a  leading 
authority  upon  this  question.  There  one  Young  kept  cash  with 
Grote  and  Co.^  his  bankers  and  was  in  the  habit  of  drawing  upon 
them  by  drafts  or  cheques.  He  had  occasion  to  leave  his  place 
upon  business  and  in  order  to  meet  his  business  demands  in  his 
place  he  signed  some  cheques  in  blank  and  left  them  with  his 
wife  in  order  that  they  might  afterwards  be  filled  up  for  such 
amounts  as  would  be  necessary  from  time  to  time.  A  sum  of 
£52  3«.  6d.  was  required  for  paying  the  wages  of  servants.  Mrs. 
Young  gave  one  of  the  cheques  to  be  filled  up  by  one  of  her 
husband's  clerks  Mr.  Worcester.  The  latter  accordingly  filled 
up  the  cheque  with  the  amount  of  £52.  3.v.  6d.  and  showed  it  to 
Mrs.  Young.  Worscester  purposely  left  some  space  between 
^£' and  the  figure  '5'  and  also  before  the  words '/y?y.'  This 
was  apparently  not  noticed  by  Mrs.  Young.  The  cheque  was 
handed  to  Worcester  for  being  cashed  and  the  latter  before 
presenting  it  to  Grote  and  Co.,  added  the  figure  *'3"  before  "5'' 
and  the  words  ''Three  hundred''  before  "fifty''  and  received  from 
Grote  and  Co.,  the  sum  of  £  852  3«.  6ci.  Grote  and  Co.  debited 
Young's  account  with  that  amount.  Young  objected  to  the  debit. 
The  dispute  was  referred  to  arbitration  and  the  arbitrator  found 
that  Young  had  been  guilty  of  gross  negligence  through  his  agent 
(wife)  in  the  delivery  of  the  cheque  to  Worcester  in  such  a  state 
as  to  afford  facilities  to  the  latter  to  make  alterations  therein. 
The  arbitrator,  therefore,  held  subject  to  the  opinion  of  the  court, 
that  Young  having  caused  the  bank  by  his  negligence  to  pay  the 
cheque  must  bear  the  loss  himself.  The  court  upheld  the  award. 
The  earlier  case  of  Hall  v.  Fuller^  was  distinguished  upon  the  ground 
that  there  the  drawer  of  the  cheque  had  taken  the  ordinary 
precautions  which  a  drawer  would  ordinarily  take  and  was  guilty 
of  no  neligence  and  that  the  banker  paid  in  respect  of  orders 
which  were  not  genuine.  This  case  of  Young  v.  Grote^  has  been 
the  subject  of  much  criticism  in  later  cases.  Before  proceeding 
to  discuss  these  cases  we  must  observe  that  the  actual  decision 
in  the  case  (leaving  the  reasoning  apart)  must  strike  any  man 
of  business  as  being  sensible.     It  would  have  been  strange  if  any 

1.    (1827)  4  Bing  253  :  S.  C.  29  R.  R.  562. 
a.    (1896)  6  B.  ft  0.  760  :  S.  G.  29  B.  B.  Sd8. 
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other  conclnsioii  had  been  arrived  at.  But  the  more  important 
ciuestion  to  be  considered  is  about  the  grounds  of  the  decision 
in  that  case.  We  think  the  true  ground  of  decision  notwithstand- 
ing the  various  comment  which  have  beeu  made  iH  that  the  cus- 
tomer is  under  a  duty  to  the  banker  to  take  reasonable  care  in 
filling  up  the  cheque  and  where  he  is  guilty  of  a  breach  of  this 
duty  and  the  banker  has  suffered  a  loss  by  reason  of  the  breach, 
the  customer  must  bear  the  loss/  This  ground  of  liability  is  quite 
different  from  that  of  a  customer  who  has  issued  a  hlcmk  cheque 
which  is  filled  up  after  issue  for  a  certain  amount.  A  person  who 
issues  a  blank  cheque  cannot  afterwards  be  heard  to  say  that  he 
intended  to  draw  it  for  a  lesser  amount.  The  liability  is  really  not 
one  of  estoppel.  A  person  signing  and  issuing  a  blank  cheque 
gives  authority  to  the  person  in  whose  favor  it  is  issued  to  fill  up 
any  amount  he  likes  and  the  banker  paying  such  a  cheque  is  really 
paying  a  genuine  order  of  the  customer  and  is  not  bound  b}'  any 
secret  instructions  which  he  may  have  given  to  the  person  in  whose 
favor  it  has  been  issued.  As  Lord  Watson  observed  in  Scholfield  v. 
Earl  of  Londeahorough^ :  '*  Whoever  signs  a  cheque  or  accepts  a  bill 
in  blank  and  then  puts  it  in  circulation  must  necessarily  intend  that 
either  the  person  to  whom  he  gives  it  or  some  future  holder  shall  fill 
up  the  blank  which  he  has  left.''  This  was  apparently  the  reasoning 
of  Parky  J.,  in  Young  v.  Grote^. 

It  is  said  that  the  case  of  Young  v.  Grote^  is  an  illustration  of  the 
principle  that"  where  one  of  two  innocent  parties  must  suffer  by 
the  acts  of  a  third,  he  who  has  enabled  such  person  to  occasion  the 
loss  mast  sustain  it/'  This  is  in  fact  a  quotation  from  the  judg- 
ment of  Ashurst,  J.,  in  the  leading  case  of  Lickharrow  v.  Mason^ 
and  the  passage  has  been  often  cited  as  laying  down  a  familiar 
principle  of  law  and  has  became  almost  classical  on  the  subject. 
We  need  not  now  pause  to  consider  whether  this  principle  is  only 
one  of  estoppel  by  assisted  misrepresentation  as  Ewart  puts  it  in 
his  ])ook  on  estoppel.  Like  most  maxims  of  law  which  do  not 
enable  us  to  solve  particular  cases  the  principle  does  not  really  help 
us  in  a  correct  determination  of  the  question.  It  is  not  easy  to 
decide  whether  a  person  has  enabled  by  his  act  to  occasion  a  loss 

1.    (1806)    A.  C.  514.  2.    4.   Biiig.  253  :  S.  C.  29  B.  B.  662. 

8.    (1787)  1.  B.  B.425  S.  0. 1  Sm.  L.  C.  (10th  Edn.)  674.    See  also  Arnold  v. 
Cheg^€  Bank  (1876)  1 C.  P.  D.  678  ftiid  Bohhett  t.  PMeeti,  (1876)  1  £x.  D.  868. 


Digitized  by 


Google 


120  TSS    HADBA8   LAW  JOURNAL.  [VOL.   XlT. 

to  a  third  person.  Accordingly  we  find  in  the  subsequent  cases  an 
attempt  is  made  to  explain  the  meaning  of  these  cases.  The  result 
of  these  cases  according  to  Arnold  v.  Cheque  Bank^  is  that  the 
words  *^  enabling  a  person  to  occasion  the  loss  "  must  be  under- 
stood to  mean  by  some  act,  conduct  or  default  in  the  very  transac- 
tion in  question. 

In  order  that  negligence  maji  create  a  liability  the  negligence 
must  be  in  the  transaction  itself  and  be  the  proximate  cause 
of  leading  a  third  party  into  the  mistake.  As  already  said  in  order 
that  negligence  may  create  liability  there  must  be  a  duty  owing 
to  somebody.  In  the  absence  of  such  duty  no  liability  can  arise. 
The  duty  is  with  reference  to  the  transaction  itself.  This  is  appa- 
rently the  meaning  to  be  ascribed  to  Lord  Esher  M.  R.  when  he 
says  in  Mayor,  Ac,  of  Merchants  of  the  Staple  of  England  v.  Bank 
of  England^  thdit  Baron  Parke  distinguishes  between  negligence 
generally  and  that  species  of  negligence  which  will  entitle  a  party 
to  claim  relief  on  account  thereof.  There  must  be  proximate  con- 
nection between  the  loss  and  the  act  which  is  complained  of  as  a 
breach  of  duly  and  as  amounting  to  negligence. 

Of  course  when  a  cheque  book  is  stolen  and  the  customer's  sig- 
nature is  forged  to  a  cheque,  a  banker  paying  such  a  cheque  is 
not  entitled  to  charge  the  customer  for  the  money  so  paid.  If  the 
customer  has  not  volnntarily  put  into  any  one's  hands  the  means 
or  part  of  the  means  for  committing  the  crime  (theft)  he  cannot 
be  liable.  The  customer  is  not  an  insurer  that  no  crime  will  be 
committed.  Even  where  the  customer  has  signed  a  blank  cheque 
and  has  not  issued  it  and  it  has  been  stolen,  the  customer 
will  not  be  liable  to  the  banker'' .  A  fortiori  where  the  cus- 
tomer's signature  is  a  forgery,  a  banker  paying  such  a  cheque 
cannot  be  entitled  to  throw  the  liability  on  his  customer*. 
Where  the  indorsement  on  the  back  of  the  cheque  is  forged, 
the  banker  paying  in  ignorance  of  the  forged  indorsement 
was,   prior  to  16  &   17   Vict.  Cap.   59,   S.    19,  obliged  to  bear 

1.  (1876)  1 C.  P.  D.  578. 

2.  (1887)  21  Q.  B.  D.  160  (172.) 

8.    Baxendal€  v.  Bennett  (1878)  3  Q.  B.  D.  625. 

4.    Smith  V.  Mercer,  (1815)  6  Taunt  76  :  S.  C.16  R.  E.  576. 
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the  loss  himself  and  the  customer  was  not  liable^.  But  accord- 
ing to  the  above  statute  the  banker  paying  in  ignorance  of  the 
forged  indorsement  is  entitled  to  charge  it  against  the  cus- 
tomer. This,  however,  only  protects  the  banker  paying.  It  does 
not  protect  the  banker  cashing  the  cheque  with  the  indorse- 
ment forged.^  Even  where  the  banker  paying  is  not  entitled  to 
charge  the  payment  against  his  customer  the  latter  may  waive  the 
banker's  wrong  and  sue  the  person  f^ho  had  received  the  money 
for  money  had  and  received^. 

Young  v.  Qroie  *  as  has  already  been  observed  has  been  the 
subject  of  much  criticism.  So  far  as  the  liability  of  the  customei* 
upheld  in  this  case  was  concerned  various  grounds  of  decision  were 
suggested  in  some  of  the  later  cases.  In  Roharta  v.  Tucker^  y  after 
acceptance  of  a  bill  of  exchange  the  indorsement  was  forged.  The 
payment  by  the  banker  (acceptor)  was  held  not  to  bind  the  drawer. 
With  reference  to  this  state  of  facts  the  Court  observed  :  *'The 
case  of  Young  v.  Grote'^  is  very  different  from  this.  There  the  Court 
held  that  the  cheque  was  drawn  in  so  negligent  a  way  as  to  facilitate 
the  forgery  and  to  exonerate  the  banker  from  liability  to  his  customer 
for  paying  the  amount.  They,  in  truth,  consider  that  he,  as  it 
were,  gave  authority  to  the  party  to  fill  up  the  cheque  in  the 
way  it  was  filled  up.     No  objection  is  open  as  to  the  cheque  in  this 


In  Bank  of  Ireland  y*  Evans  Trtistees^,  Park  Baron  in  deliver- 
ing the  unanimous  judgments  of  the  judges  observed  with  reference 
to  Young  v.  Grote^  :  '*  In  that  case  it  was  held  to  have  been  the 
fault  of  the  drawer  that  he  misled  the  banker,  on  whom  it  was 
drawn,  by  want  of  proper  caution  in  the  mode  of  drawing  the 
cheque  which  admitted  of  easy  interpolation  and  consequently, 
that  the  drawer  having  thus  caused  the  banker  to  pay  the  forged 
cheque  by  his  own  neglect  in  the  mode  of  drawing  the  cheque 
itself  could  not  complain  of  the  payment/'  This  of  course  reiterates 

1.  Boharts  t.  Tucker,  (1851)  16  Q.  B.  560 :  8.  C,  20  L.  J.  (Common  Law)  270. 

2.  The  Guardians  of  Halifaj.  Union  v.   Wheelright,  (1875)  L.  B.  10  Ex.  183 ; 
Ogdens  t.  Benas,  (1874)  L.  K.  9  C.  P.  613. 

8.  Bohbett  V.  PinkeU,  (1876)  1  Ex.  D.  868. 

4.  (1827)  4  Bing.  253  :  S.  C.  29  R.  B.  552. 

5.  (1851)  16  Q.  B.  560 :  S.  C.  20  L.  J.  (Common  Law)  270. 

6.  (1855)  5  H.  L.  C.  389 :  S.  C.  10  Eng.  Bep.  950. 
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the  view  that  we  have  already  referred  io,viz.,  (1)  that  there  is 
a  duty  on  the  part  of  the  customer  (as  between  the  latter  and  his 
banker)  that  he  should  take  proper  caution  in  filling  the  cheijue, 
(2)  that  a  breach  of  this  duty  is  negligence  such  as  will  entitle 
the  banker  to  claim  compensation  if  the  banker  should  suffer  loss 
and  the  loss  should  be  the  proximate  cause  of  this  negligence  or 
breach  of  duty.  Lord  Cranworth,  however,  put  it  on  the  ground 
of  estoppel.  He  said  that  there  must  be  either  something  that 
amounts  to  an  estoppel  or  something  that  amounts  to  a  ratification 
in  order  to  make  negligence  a  good  answer.  Nothing  is  said  by 
Lord  Brougham. 

With  reference  to  this  ground  of  estoppel  we  must  observe 
as  Bramwell,  L.  J.,  observed  in  Baxendale  v-  Bennett^  that  estoppels 
are  odious  and  should  never  be  applied  without  a  necessity 
for  it.  The  same  learned  Judge  observed  in  the  above  case:  ''It 
(the  doctrine  of  estoppel)  never  can  be  applied  except  in  cases 
where  the  person  against  whom  it  is  used  has  so  conducted  himself 
either  in  what  he  has  said  or  done  or  failed  to  say  or  do,  that  ho 
would,  unless  estopped,  be  saying  something  contrary  to  his  former 
conduct  in  what  he  had  said  or  done  or  failed  to  say  or  do."  l^efore 
passing  from  this  case  we  must  state  that  the  statement  of  Breiii 
L.  J.,  that  *'the  observations  made  by  the  Lords  in  the  case  of  Bank  of 
Ireland  y.  Evans'  Charity  Trustees^  have  shaken  Young  y,  Orote'^' 
and  CoUa  v.  Bank  of  England^  as  authorities"  is  hardly  justifiable 
at  any  rate  as  regards  Young  v.  Groie'^.LordBroughammihQ 
Banh  of  Ireland's  case  though  referring  to  both  cases  says  only  of 
the  case  of  Coles  v.  Banh  of  England  as  a  doubtful  decision.  Lord 
Cranworth  states  as  already  observed  the  ground  of  decision 
in  Young  v.  Orote^  as  one  of  estoppel  and  doubts  the  propriety  of 
the  decision  on  the  facts.  We  have  already  said  the  decision  is 
based  on  other  grounds  than  estoppel. 

In  Arnold  v.  The  Cheque  Bank^  various  reasons  are  stated  for 
upholding  the  decision  in  Young  v.  Chrote^.  We  have  already 
stated  the  various  reasons  in  discussing  the  other  cases,  and  we  need 
not  therefore  repeat   them.    The  facts  in  Arnold  v.    The  Cheque 

1.  (1878)  8  Q.  B.  D.  525. 

2.  (1856)  H.  L.  0. 889  :  S.  C.  10  Eng.  Bep.  950. 
8.    (1S27)  4  Bing.  253. 

4.    10  Ad.  at  EU.  487. 
6.    (1876)  10.  P.  D.  678. 
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Bank^  were  that  plaintiffs  who  had  to  transmit  1,000£  to 
W.  &  Co.,  purchased  a  draft  for  that  amount  upon  some  London 
bankers  which  was  payable  to  the  order  of  plaintiffs  on  demand. 
They  indorsed  it  specially  to  W.  &  Co.,  or  order.  It  was  stolen 
by  a  clerk  of  the  plaintiffs,  and  he  forged  the  indorsement  and 
obtained  the  money  from  the  London  bankers.  It  was  held  that  the 
plaintiffs  were  not  guilty  of  negligence  and  were  not  estopped  from 
shewing  that  the  indorsement  was  forged. 

In  Ex'parte  Swan'^  Erie,  C.J.  and  Keating,  J.  held  that  the 
doctrioe  laid  down  in  Toungv.  Grote  was  applicable  to  deeds  under 
seal  as  well  as  to  negotiable  instruments.  Williams  and  Willes, 
JJ.,  doubted  the  application  of  the  doctrine  lo  deeds.  Upon 
appeal  to  the  Court  of  Exchequer*  there  was  again  a  difference 
of  opinion.  Pollock,  C,  B.  and  Wilde,  B.  held  that  the  doctrine 
applied  to  deeds  while  Martin,  B.  and  Channel,  B.  held  that  it  did 
not  so  apply.  When  the  matter  was  taken  in  eiTor  before  the 
Court  of  Exchequer  Chamber*  Mellor  and  Keating,  JJ.  held  that 
the  doctrine  had  extended  application.  Bytes,  J.  dissented  from  this 
view,  Cockburn,  C.  J.  and  Blackburn  and  Crompton,  JJ.  did  not  ex- 
press any  view  on  the  point.  Willes,  J.  simply  stated  that  he  con- 
curred in  the  judgment  of  the  majority  of  the  Court.  But  this  point 
need  not  be  pursued  further  as  foreign  to  our  present  inquiry. 

So  far  we  have  considered  the  rights  as  between  banker  and 
customer.  In  Young  v.  Grote  the  question  arose  only  as  between 
the  banker  who  paid  the  altered  cheque  and  the  customer.  But  if 
the  banker  should  refnse  to  pay,  different  considerations  will  apply. 
We  think  that,  with  all  deference  to  the  remarks  of  the  Judicial  Com- 
mittee in  Imperial  Bank  of  Canada  v.  Bank  of  Hamilton^,  Young  v. 
Grate  laid  down  that  there  was  a  duty  on  the  part  of  a  customer 
to  his  banker  to  guard  agriinst  f mudulent  alterations  although  there 
uiight  be  duty  to  the  public  on  the  part  of  a  banker  or  customer 
to  ji^uard  against  such  alterations  and  that  the  same  is  good 
law  notwithstanding  the  trenchant  criticism,  by  the  Lords  in 
Scholfield's  case^.  If  the  banker  should  refuse  to  pay  a 
cheque  on    the   ground     that    it    was    fraudulently   altered   the 

1.  (1876)  1  C.  p.  D.  578. 

2.  (:86U)  7  C.  B.  N.  S.  8.  429^:  8.  0.  3  J  L.  J.  N.  S.  (C.  PJ  p.  113. 
a.  (1862)  81  L.  J.  N.  8.  Exch.  426. 

4.  (1883)  2  H.  &  C.  175  :  S.  0.  32  L.  J.  Bxoh.  273. 

5.  (1903)  A.  C.  49  (64). 

^  (laO^  ▲,0^514.  .   ^ 
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innocent  holder  for  value  had  no  remedy  against  the  banker. 
He  can  found  no  title  upon  a  forgery.  Of  coarse  the  banker  dis- 
honors at  his  peril.  But  if  he  is  right  and  the  forgery  is  a  fact 
why  should  a  bolder  who  can  only  claim  title  through  a  forgery  be 
entitled  to  recover  against  the  banker.  Of  course  the  banker  may 
by  reason  of  his  conduct  in  relation  specifically  to  the  holder  or 
some  one  through  whom  the  latter  may  claim  may  be  estopped. 
But  such  estoppel  is  a  special  matter.  It  has  nothing  whatever  to  do 
with  the  doctrine  laid  down  in  Young  v.  Grate.  Ho  also  where  the 
banker  has  paid  the  cheque  the  customer  will  be  entitled  on  proof 
of  the  forgery  to  recover  from  the  person  who  cashed  the  cheqae 
and  whose  title  rests  upon  a  forgery.  In  Imperial  Batik  of  Canada 
V.  Bank  of  Hamilton^  the  bankers  paid  the  cheque  not  knowing 
it  to  be  a  forgery  and  wanted  to  recover  the  amount  from  the  person 
by  whom  it  was  cashed.  It  was  held  they  were  entitled  to  recover. 
The  bankers  certided  the  cheque  drawn  by  the  customer,  and  if  the 
effect  of  certification  was  to  convert  the  cheque  into  a  bill  of 
exchange,  then  the  traudulent  alteration  of  the  cheque  by  the 
customer  after  certificHtion  would  entitle  the  banker  to  refuse  to 
pay  the  cheque  although  the  condition  of  the  cheque  afforded 
opportunity  for  the  alteration.  In  fact  the  case  would  then  be  on 
all  fours  with  that  of  Scholfield  v.  Earl  of  Londesbcrough^,  Bat 
if  the  certification  had  not  that  effect,  then  the  banker  was  under 
no  duty  to  the  outside  world  to  guard  against  fraudulent  altera- 
tions and  will  not  be  liable  to  pay  the  amount  of  the  cheque  as 
altered.  He  is  only  liable  to  pay  if  he  has  funds  of  the  customer, 
but  this  is  only  a  liability  owing  to  the  customer-  If  the  banker 
refuses  to  pay  having  funds  of  the  customer,  he  is  not  liable  to 
the  indorsee  of  the  cheque.  He  is  only  liable  to  the 
customer.  Where  having  no  funds  to  pay  he  refuses  to  pay  a 
cheque  fraudulently  altered  by  the  customer  after  certification  he 
is  not  liable  to  the  customer  ;  much  less  does  he  become  liable  to 
persons  claiming  under  the  customer.  The  Privy  Council  were, 
therefore,  quite  right  in  saying  that  the  Bank  was  entitled  to  sae 
for  the  recovery  of  moneys  paid  under  the  fraudulent  cheque. 
No  doubt  when  the  alteration  was  not  made  by  the  drawer  but  was 
made  in  fraud  of  his  rights,  upon  payment  by  the  banker  who  would 
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be  justified   by  the  decision    in    Young   v.    G-rote^  the    customer 
(drawer)  would  be  entitled  to  recover. 

Taking  the  case  of  a  bill  of  exchange  we  have  after  some 
fluctuations  of  opinion,  the  high  authority  of  the  House  of  Lords 
that  the  doctrine  laid  down  in  Young  v.  Grote  was  only  con- 
fined as  between  persons  who  stood  in  the  relation  of  mandant 
and  mandatory  and  that  the  acceptor  of  a  bill  of  exchange  was 
not  under  a  duty  to  take  precautions  against  fraudulent  alter- 
ations in  the  bill  after  acceptance.^  Of  course  if  he  accepts 
a  bill  in  blank  that  implies  an  authority  to  the  person  getting 
the  acceptance  to  fill  up  any  amount  which  may  be  covered  by  the 
stamp  and  the  acceptor  cannot  be  heard  to  say  that  the  other  person 
exceeded  his  authority  in  fact.  Where  the  amount  in  words  in  the 
body  of  the  bill  is  left  blank  but  the  figures  in  the  margin  are  filled 
up  and  the  bill  so  accepted  is  handed  over  to  the  drawer  who  alters 
the  margin  to  a  higher  figure  and  fills  up  the  blank  in  accordance 
therewith  the  same  principle  holds  good  and  the  acceptor  must  pay 
the  larger  amount^.  Where  there  is  an  acceptance  in  blank  and  a  bill 
is  negotiated  and  comes  into  the  hands  of  a  bona  fide  indorsee  for 
value  no  evidence  will  be  admissible  to  show  that  the  drawing  or 
indorsement  is  a  forgery.* 

So  far  as  the  Indian  Law  is  concerned  the  matter  is  dealt  with 
in  Ss.  58,  85,  88,  89,  120,  121,  and  122  of  the  Negotiable  Instru- 
ments Act  (XXVI  of  1881).  When  a  negotiable  instrument  is 
forged,  i.e.jwhere  the  maker's  name  is  forged,  the  person  whose  name 
is  forged  will  not  be  liable.*  A  banker  paying  such  an  instrument, 
cannot  charge  the  amount  against  his  customer.  Where  the  drawer's 
name  is  forged  the  person  who  accepts  the  bill  in  ignorance  of  the 
forgery  is  allowed  under  S.  117  of  the  Indian  Evidence  Act  to  set 
up  that  the  drawer^s  signature  is  a  forgery.  Under  S.  121  of  the 
Negotiable  Instruments  Act  he  is  not  permitted  to  deny  the  payee's 
capacity  at  the  date  of  the  note  or  bill  to  indorse  the  same.  This 
latter  section  does  not  affect  his  right  to  deny  the  signature  of  the 
payee  on  the  indorsement*  But  in  the  case  of  a  cheque  it  is 
enacted  in  8.  85  that  the  drawee  is  discharged  by  payment  in  due 

1.  (1827)4  Bing.  268 :  6.  C.  29  B.  B.  662.  ~~ 

2.  Scholficld  y.  Earl  of  Londe$horough,  (1896)  A.  C.  614. 

3.  Oarrad  ▼.  Lewis,  10  Q.  B.  D.  80.  See  S.  18  of  the  Ixkdiaii  Act. 

4.  London  ^  8.  W,  Bank  v.  Wenttoorth,  (1S89)  6  Bz.  D.  86  (106). 
6.  BhagwM  Dmz  t.  Oreet,  (1908)  I.  L.  B.  81  0.  249. 
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oonrse  where  the  cheque  is  payable  to  order  and  purports  to  be 
endorsed  by  or  on  behalf  of  the  payee.  This  of  course  will  not 
entitle  a  person  under  a  forged  indorsement  to  retain  money  reeeiv- 
ed  by  him  from  the  drawee,  unless  he  is^  rr  claims  under  a  person 
who  is,  a  holder  in  due  course  (See  S.  58). 

In  the  case  of  a  fraudulent  alteration  S.  89  of  the  Negotiable 
Instruments  Act  enacts  a  doctrine  apparently  wider  than  that 
enunciated  in  Young  y.  Grate^,  According  to  that  case  where 
negligence  of  the  customer  led  to  the  fraudulent  alteration  a  ban- 
ker paying  such  instrument  would  be  protected.  But  according  to 
the  Indian  Act  if  the  alteration  is  not  apparent  a  person  or  banker 
liable  to  pay  and  paying  such  altered  instrument  according  to  the 
apparent  tenor  thereof  is  discharged  from  all  liability  and  the  pay- 
ment shall  not  be  questioned  by  reason  of  the  instrument  having 
been  altered.  The  question  of  negligence  is  irrelevant  ac- 
cording to  the  Indian  Act.  The  case  of  Bhagwan  Dcls  v.  Creet^  is 
not  one  of  banker  and  customer.  There  can,  therefore,  be  no  reason 
in  that  case  for  applying  the  principle  of  Young  v.  Ghot^^.  In  the 
Calcutta  case  the  question  was  whether  a  holder  could  make  a  per- 
son whose  signature  was  forged  to  a  hundi  liable  upon  such  forged 
hund*.  There  could  not  be  any  doubt  that  such  person  was  not 
liable. 

Whether  negligence  is  a  ground  for  fixing  a  person  with  liability 
in  the  case  of  these  negotiable  instruments  has  not  been  dealt 
with  in  any  section  of  the  Negotiable  Instruments  Act.  Of  course 
negligence  amounting  to  an  estoppel  is  dealt  with  in  the  Evidence 
Act.  But  such  estoppel  does  not  give  rise  to  a  cause  of  action. 
It  only  prevents  a  person  from  proving  that  the  state  of  facts  was 
otherwise  than  he  has  made  it  appear  by  reason  of  his  negligent 
conduct. 

Whether  n^ligence  not  amounting  to  estoppel  will  affect  the 
person  guilty  of  negligence  with  liability  even  after  Act  XXVI  of 
1881  has  not  been  raised  in  any  Indian  Case.  It  was  assumed  in 
Bhagv)an  Dasy.  Creet^  that  negligence  would  affect  a  person  with 
liability  in  the  case  of  Negotiable  Instruments.  The  same  thing  wns 
assumed  in  Bhupuiram  v.  Hart  Pincoach*  where,  however,  it  was 
held  that  the  negligence  which  affected  a  person  with  liability  must 
be  the  proximate  cause  of  causing  injury  to  the  party  who  sought 
to  enforce  the  liahility> !!!r!!!!!!___ 

1.    (ltt7)4Bing.S68.  2.    (1908)  I.  L.  R.  81 0. 249.  8.    5  0.  W.  N.  318. 

Digitized  by  VjOOQ IC 


PAET  IV.]  tHE  MADRAS  LAW  JOUENAL.  l27 

NOTES  OF  INDIAN  CASES 


Veerabadran  Ohetty  v.  Nataraja  Desikar  I.  L.  B.  28  M., 

28  : — We  are  unable  to  agree  with  the  concluinon  arrived  at  by  the 
learned  judges  in  this  case.  The  Subordinate  Judge  declined  to 
issue  a  commision  to  a  witness  on  the  ground  that  he  was  neither 
ill  nor  exempt  from  personal  attendance-  Mr.  Justice  Boddam  in 
revision  under  S.  622  cancelled  this  order.  We  are  unable  to  see  on 
what  ground.  Ihe  Code  gave  no  authority  to  the  Sub- Judge  to 
issue  the  commision  and  this  view  was  upheld  as  correct  by  the 
judges  who  heard  the  appeal  under  the  Letters  Patent.  It  follows 
that  Mr.  Justice  BoddavrCs  order  in  revision  cancelling  the  Sub- 
Judge^s  refusal  to  issue  the  commision  is  wrong.  But^  on  appeal 
BuhrahmaniyaAiyar  and  Sanharan  Nair  JJ.upheld  it  on  the  ground 
that  the  Sub-Judge  was  not  bound  to  issue  a  summons  to  the 
witness  for  his  examination.  That  was  no  doubt  so.  But 
we  tail  to  see  how  that  was  a  ground  for  interfering  with  the 
Sub- Judge^s  refusal  to  issue  a  commission.  The  issuing  of  a  summons 
for  a  witness  may  be  within  the  discretion  of  the  Sub-Judge.  But 
that  is  a  discretion  to  be  exercised  by  him  in  the  circumstances  of  the 
case  but  not  by  the  High  Court  in  revision  on  his  behalf.  We 
fancy  no  revision  lies  against  the  issue  of  a  summons  to  a  witness 
however  erroneously  the  power  of  issuing  the  summons  might  have 
been  exercised. 

There  was  another  question  as  regards  the  competency  of  an 
appeal  under  the  Letters  Patent  against  an  order  of  a  single  Judge 
canceling  the  refusal  of  a  commission  to  examine  a  witness.  We 
confess  we  are  confounded  by  the  bewildering  variety  of  pronounce- 
ments on  what  constitutes  a  judgment  under  clause  15  of  the  Letters 
Pfektent.  We  are  told  that  an  order  staying  execution  is  not  a  judg« 
ment  But  an  order  for  security  for  costs  is.  An  order  refus* 
ing  interference  in  revision  is  not  a  judgment.  But  an  order 
GUicelling  the  refusal  of  a  commission  is.  Surely  it  is  time  that  some 
real  guidance  was  given  to  the  practising  lawyer  on  what  constitutes 
a  judgment^  or  if  that  be  impossible  the  l^islature  may  condescend 
to  explain  the  same. 
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Maharajah  of  Jeypore  v.  Oanapuram  Deenabhandu  Patnick 
I.  L.  R.,  28  M.  42 : — ^This  is  in  some  ways  a  remarkable  case 
and  illustrates  the  absurdity  of  retaining  a  special  jurisdiction 
in  respect  of  places  known  as  the  Agency  Tracts.  In  an  appeal  to 
the  Govemor-in-Council  under  Rules  framed  by  virtue  of*the  autho* 
rity  conferred  by  Act  XXIV  of  1339  that  body  constituted  as  the 
appellate  forum  at  first  declined  to  hear  the  party  in  person  or  by 
his  Vakil.  When  they  were  told  that  they  were  a  judicial  body 
and  were^  theref  ore^  bound  to  hear  they  turned  round  and  said  they 
would  no  doubt  hear  but  decide  the  case  according  to  their  sweet 
will  and  pleasure-  They  said  :  '*  The  obvious  conclusion  is  that  the 
Governor  shall  apply  to  each  (case)  the  principles  of  equitable 
jurisprudence  and  these  only  so  far  as  political  expedii^ncy  permits'^ 
For  they  proceed  to  explain  "In  these  wild  tracts  the  absolute 
rights  of  the  individual  as  evolved  by  civilised  communities  are  of 
small  consequence  compared  with  the  maintenance  of  peace  and 
order  that  make  for  social  progress".  This  is  paternal  Govern- 
ment indeed  with  a  vengeance.  It  means  Hindu  Law  need  not  be 
administered  to  Hindus  as  regards  their  rights  of  succession  nor 
Muhammadan  Law  to  Muhammadans.  The  law  of  limitation  shall 
not  be  enforced  though  the  Statute  of  Limitation  applies  because  it 
may  be  inconvement  to  do  so*  We  wonder  that  His  Excellency 
the  Govemor-in-Council  did  not  realise  these  obvious  deductions. 
The  Judicial  Committee  had  again  to  tell  them  that  even  the 
Agency  Tracts  must  have  a  reign  of  law  and  not  of  individual 
caprice  however  benevolent. 

In  this  case  a  judgment  of  the  District  Court  of  Viaagapatom 
was  argued  to  be  a  nullity  because  that  Court  had  no  local  jnrisdic* 
tion  in  the  Agency  Tracts  and  a  fresh  Buit  on  the  same  cause  of 
action  was  instituted  in  the  Agent's  Court.  The  Privy  Council  without 
discussion  appear  to  assume  the  correctness  of  the  decision  of  the 
Madras  High  Court  that  the  High  Court  had  no  jurisdiction  to 
transfer  a  suit  from  the  Agent's  Court  to  the  District  Court  and 
that  the  decision  of  the  District  Court  after  such  transfer  was  with- 
out jurisdiction.  Both  were  points  of  very  considerable  difficolty 
Their  Lordships  proceed  to  lay  down  the  rule  that  a  judgment 
passed  without  jurisdiction  cannot  have  the  force  of  res^ptdioiUa* 
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GoTiiida  PiUa  v.  Thayammal.— I.  L.  B.  28  M.  57.  This  case 
raises  a  difficulty  which  we  fear  has  not  been  properly  realised. 
The  Article  of  the  Limitation  Act  under  which  a  person  other  than 
a  presumptive  reversioner  who  may  sue  to  set  aside  an  alienation 
by  a  Hindu  widow  falls  is  Art.  120  and  time  rims  under  that  Arti- 
de  from  the  date  when  the  right  to  sue  accrues.  Assuming  that  a 
remoter  reversioner  may  sue^  when  does  his  right  accrue  ?  There  is 
no  doubt  that  one  contingent  reversioner  does  not  represent  another 
contingent  reversioner.  Each^  therefore^  has  an  independent  right  of 
action  if  at  all.  If  the  remoter  reversioner's  right  of  action  is  de* 
pendent  upon  the  collusion  of  the  nearer  reversioner  with  the  alienor 
or  his  having  precluded  himself  from  suing  by  consent  or  by  limi- 
tation>  the  starting  point  of  limitation  for  the  remoter  reversioner 
is  a  shifting  one.  This  must  give  rise  to  great  inconvenience.  We 
do  not  think  it  was  ever  intended  that  a  suit  to  set  aside  the  alie- 
nation of  a  widow  should  be  maintainable  thirty  or  fifty  years  after 
by  any  child  that  may  come  into  existence  long  after  the  alienation. 
If  is  true  that  the  Court  may^  in  the  exercise  of  its  discretion,  re- 
fuse a  declaration  in  favour  of  a  remoter  reversioner.  But  to  give 
the  right  of  action  to  the  remoter  reversioner  in  one  breath  and  to 
take  it  aMray  in  another  under  the  guise  of  discretion  seems  unsatis- 
factory notwithstanding  the  dictum  of  the  Privy  Council  in  Bani 
Anund  Koer  v.  The  Court  of  Warda^.  It  seems  more  satis- 
factory to  hold  that  the  remoter  reversioner  has  no  right 
of  action  at  all  excepting  in  the  case  of  a  male  reversioner  entitled 
after  an  intervening  female.  But  assuming  that  the  dictum  of  the 
Judicial  Committee  should  be  given  effect  to^  it  does  not  seem  to  us 
to  follow  that  a  person  not  in  being  at  the  date  of  the  alienation 
and  who  is  not  the  presumptive  reversioner  should  have  a  right  of 
action  at  all  to  set  aside  the  alienation.  This  does  not  of  course  in- 
terfere with  the  right  of  the  actual  reversioner  to  sue  for  posses- 
sion under  Art.  I4l. 

It  is  not  easy  to  understand  the  judgment  of  Dames  J.  The 
judgment  in  the  suit  of  one  reversioner  is  not  res-judicata  for  or 
against  the  actual  reversioner  suing  for  possession.  Nor  is  it  easy 
to  see  how  it  is  evidence.  As  for  the  depositions  of  witnesses  taken 
in  the  first  suit  they  cannot  be  used  in  evidence  either  in  the  suit 
of  a  reversioner  entitled  to  possession.    Under  these^drcmnstaanes^ 

"  1.    L.  B.,  8 1.  A.  14. 
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it  is  difficult  to  see  what  bis  Lordship  means  by  p^petuation  of 
testimony. 

Shivabasava  v.  Sangappa.— I.  L.  K.,  29  B.  1 :— The  Privy 
Coancil  here  lay  down  two  important  points  in  connection  with 
procedure  in  second  appeals.  The  first  point  is  that  in  second 
appeal  the  High  Court  can  interfere  with  the  decree  of  the  Lower 
Appellate  Court  if  there  is  no  evidence  to  support  the  findings 
upon  which  the  decree  is  based.  Apparently  the  Privy  Council  do 
not  consider  under  which  head  of  S.  584,  C.  P.  C,  the  case  will 
come  but  simply  follow  an  earlier  decision  of  theirs  Anangaman* 
jari  V.  Tripoora  Soondari^.  Where  there  is  no  evidence  to  suj^rt 
the  decision  is  it  contrary  to  some  specified  law  ?  Apparently  it 
must  now  be  taken  that  it  is.  The  second  point  is  that  where 
the  Lower  Appellate  Court  disposes  of  a  suit  upon  a  case  not  raised 
by  the  parties  and  the  evidence  has  not  been  directed  to  such 
case  there  is  a  substantial  error  or  defect  of  procedure  within  the 
meaning  of  clause  (c)  S.  584^  C.  P,  C.^  and  the  High  Court  may 
interfere  with  the  decision  in  second  appeal. 

Satyabhamabai  v.  Oanesh  Balkrishna.— L  L.  R.,  29  B. 
18 : — An  order  allowing  a  plaintiff  to  withdraw  his  suit  is  a 
decree  and  is  appealable  if  the  effect  of  the  order  is  to  set  aside 
a  decree  obtained  by  all  or  some  of  the  defendants.  S.  378^ 
C.  P.  Co  cannot  apply  after  a  compromise  between  the  plaintiff 
and  the  defendants  under  which  the  defendants  acquire  certain 
rights.  S.  375y  C.  P.  C.^  has  application.  Of  course  if  one  of  the 
terms  of  the  compromise  is  that  the  plaintiff  should  withdraw 
his  suit  then  it  may  be  different.  If  the  compromise  affects  onlj 
the  rights  of  some  of  the  defendants^  no  withdrawal  can  be  made 
so  as  to  prejudice  those  rights.  As  agiunst  those  defendants  the 
suit  cannot  be  withdrawn. 

Motichand  v,  Sagnn*— L  L.  B.^  29  B.  46 :~ Where  a  certain 
person  executes  an  usufructuary  mortgage  as  security  for  a 
debt  to  be  advanced  and  only  a  portion  is  paid  by  the  mort- 
gagee if  it  is  the  fault  of  the  mortgagor  as  where  he  refuses  to 
receive  the  balance  the  mortgage  is  not  affected  and  the  mortgagee 
is  entitled  to  rely  on  the  mortgage-deed.    So  far  there  is  no 

1*    (1687)  If.  S.U  I,  A.  101. 
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difBculty  and  apparently  the  deciBion  in  this  oase  does  not  go 
beyond  this.    Bat  if  it  is  the  fault  of  the  mortgagee  that  the 
sum  is  not  advanced,  different  considerations  will  arise  and  we  do 
not  think  it  follows  as  a  matter  of  course  as  apparently  suggested 
by  the  learned  judges  in  this  case  that  the  mortgagee  is  entitled 
to  hold  the  land  as  security  for  so  much  as  has  been  paid  by  him. 
Whether  the  mortgagor  is  entitled  to  recover  the  money  unpaid 
or  damages  for  non-payment  is  a  difficult  question.    This  cannot 
be  solved  withont  considering  whether  the  cases  which  hold  that 
no  suit  will  lie   for  the  specific  performance  of  a  loan^   or  for 
damages  for  non-performance  thereof*  are  distinguishable.     Appa« 
rently,  according  to  illustration  3   to  Clause  (a)  of  8.  21   of  the 
Specific  Belief  Act^  no  distinction  ought  to  be  drawn  between  the 
case  of  a  mere  contract  and  a  conveyance  in  such  cases. 

Baehoo  Harkisondas  v.  Hankorebai.— I.  L.  R ,  29  B.  51  :— 
The  ingenuity  of  counsel  in  this  case  was  able  to  devise 
arguments  for  the  contention  that  even  where  a  widow  might  have 
her  husband^s  authority  to  adopt  a  boy  she  must  get  the  consent 
of  her  husband's  sapinda  upon  whom  the  property  had  devolved 
by  survivorship.  The  argument  proceeds  upon  the  fallacy  that 
sapindas^  assent  is  something  independent  of  the  hnsband^s  autho- 
rity. Sapinda 's  consent  would  only  be  necessary  in  the  absence 
of  the  husband's  authority.  But  apart  from  this  the  decision  of 
the  Privy  Council  in  the  Berhampore  case  is  a  complete  answer  to 
the  contention  and  the  learned  judges  of  the  High  Court  in  the 
case  under  discussion  rightly  point  out  that  the  fact  that  the 
Privy  Council  decision  was  one  affecting  an  impartible  estate  is 
no  reason  for  not  applying  it  to  the  case  on  hand. 

The  decision  on  the  other  pointy  viz.y  whether  a  gift  to  a 
daughter  of  certain  Government  promissory  notes  by  a  father  was 
valid  as  against  his  undivided  nephew  who  was  at  the  time  not 
bom  but  in  gremio  matria  is,  however,  not  very  satisfactory. 
We  should  have  wished  that  some  general  principle  was  laid 
down  and  in  this  respect  we  would  prefer  the  decision  of 
3Ir.  Justice  Russell  to  that  of  the  learned   Chief  Justice.    The 


1.  Ashton  V.  Corrijany  L.  B.  13  £q.  76 ;  Sichel  v.  Mosenthal,  8  Jar.  N.  8.  S75 ; 
Rogefg  Y.  Challisy  27  Beav.  176;  Larios  v.  Bcnang,  L.  B.  5  P.  G.  S46 ;  Western  Wagon 
Co.,  V.  West,  (1802)  1  Oh.  271 ;  South  African  Territories  v.  Wallington,  (1898)  A.  C. 
909.    See  Also  Fry  on  speeifio  performance. 

9.    Bat  Me  m  (»)  to  8.  7t  of  the  IndiAO  Contraot  Aot. 
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latter  hedges  his  decision  with  so  many  limitations  that  we 
are  afraid  it  may  not  be  of  use  as  guiding  other  cases.  Nor  do 
we  quite  appreciate  the  force  of  one  of  his  limitations  that  the 
father  was  the  only  living  person  entitled  to  the  estate.  His 
brother's  widow  was  enceinte  and  gave  birth  to  the  plaintiff. 
Though  the  birth  was  subsequent  to  the  date  of  the  gift  he  must 
be  deemed  to  have  been  in  existence  at  that  date^  and  if  a  father 
who  was  also  the  manager  of  a  joint  family  was  not  entitled  to 
make  a  gift  "  through  affection''  the  plaintiff  would  be  entitled  to 
question  the  same.  We  hope  Courts  will  be  inclined  to  the  view 
that  a  gift  to  a  daughter  by  the  managing  member  of  a  joint 
Hindu  family  will  not  be  invaUd  provided  such  gift  does  not 
exceed  the  limits  of  propriety  or  is  reasonable  under  the  circum- 
stances. The  question  whether  such  gift  should  go  out  of  the  entire 
joint  estate  or  should  go  out  of  the  share  which  the  donor  would 
be  entitled  to  if  a  partition  were  made  was  left  open  in  this  case. 

Basappa  v.  Bayava.— I.  L.  R.,  29  B.  91  :— The  Full  Bench 
apparently  sat  to  reconsider  the  decision  in  Chamar  Ear  a  v. 
Kaehi^.  It  has  been  settled  by  the  decisions  of  all  the  High  Courts 
that  a  widow  in  whom  her  son's  estate  has  vested  is  divested  of  the 
rights  in  such  estate  upon  her  remarriage^.  She  is  according  to  the 
Hindu  Law  which  is  recognised  in  the  Hindu  Widows  Remarriage 
Act  civilly  dead  to  her  first  husband's  family.  But  strangely 
enough  Courts  have  held  if  the  remarriage  takes  place  first  and 
then  the  son  dies  the  remarried  widow  is  not  debarred  from  sue* 
ceeding  to  the  son's  estate  although  even  here  it  must  be  observed 
that  the  Allahabad  High  Court  makes  an  exception  in  the  case  of 
widows  whose  remarriage  is  permitted  by  the  custom  of  the  caste. 
No  doubt  as  the  Lord  Chancellor  observed  in  Quinn  v.  Leathern^ , 
law  is  not  aways  logical.  But  why  such  construction  should  be 
placed  upon  the  statute  (Act  XV  of  1856]  it  is  difficult  to  nnder^ 
stand.  The  Full  Bench  in  the  case  under  notice  bases  its  decision 
upon  the  ground  that  it  was  a  rule  of  property  established  as  far 
back  as  1868  in  Akora  v.  Boreani^.  But  this  decision  was  passed  by 
the  Calcutta  High  Court  and  there  was  no  decision  in  Bombay  until 
1902  affirming  the  Calcutt>a  decision.    On  the  contrary  there  were 

1.  Mayne  para  342  pp.  845»87. 

2.  (1902)  I.  L.  B.,  26  B.  888. 

3.  Vithu  V.  Govinda,  (1896)  1.  h.  R.,  22  B.  321  and  the  caies  cited  thereizi. 

4.  (1901)  A.  C.  496.  5.    2  B.  L.  E.,  199. 
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dic/a  contrary  to  the  above  view  in  Be  Omkiir^  which  was  referred 
to  with  approval  in  Panchappa  v.  Sanganhasawa^  although 
the  point  was  not  necessary  for  the  decision.  No  doabt  the  Calcutta 
raling  was  affirmed  in  Chamar  Haru  v.  Kashi^^  but  this  was 
recent  and  was  the  subject  of  review  in  the  case  under  notice. 
tJuder  these  circumstances  it  is  regrettable  to  find  the  Full  Bench 
not  stating  their  own  view  of  the  construction  of  the  Act.  The 
Madras  High  Court,  it  would  seem,  has  also  recently  followed  the 
Calcutta  ruling.  The  view  that  the  widow  is  entitled  to  succeed 
to  her  first  husband's  family  is  certainly  contrary  to  the  Hindu 
Law  and  it  is  admitted  that  even  the  legislature  did  not  intend 
this  in  passing  Act  XV  of  1856  (See  per  Jackson  J.  in  Akora  v. 
Boreaniy.  Surely  the  Indian  Legistature  which  fights  shy  of 
legislation  in  matters  of  Hindu  Law  and  which  certainly  does  not 
readily  undertake  legislation  so  hs  to  alter  the  rules  of  Hindu  Law 
ought  to  rectify  the  enactment  in  S.  5  of  Act  XV  of  1856  so  as  to 
make  it  in  harmony  with  the  Hindu  Law. 

Bai  Meherbai  r.  Maganchand.— L  L.  B.,  29  B.    96  :~We 
must  call  the  attention  of  Courts  to  the  remarks    made  by  the 
learned    Judges  at   the   end   of  the  judgment   in  this    case.     On 
the  death  of  a  debtor  no  unsecured  creditor  is  entitled  to  priority 
and  the  assets  must  be  distrtibuted  rateably  among  all  the  credi- 
tora.    The  creditor  is  entitled  to  bring  an  administration  action 
and  if  he  brings  an  action  for  the  recovery  of  his  debt,  the  plaintifE 
(creditor)  may  be  allowed  to  amend  his  plaint  and  the  action  may 
be  treated  as  an  administration  action.     But  if  the  creditor  is  not 
willing  to  take  this  course  and  to  amend  his  plaint  he  will  not  be 
entitled  to  a  decree  for  the  recovery  of  his  money  from  the  assets 
The  decree  that  he  will  be  entitled  to  is  one  declaring  that  the  debt 
is  due  and  that  the  same  may  be  satisfied  in  due  course  of  adminis- 
tration and  not  otherwise.     But  if  a  different  decree  is  passed 
against  the  administrator,  t.  e.,  when  the  decree  is  that  the  adminis- 
trator should  pay  the  debt  out  of  the  assets  and  the  administrator 
sells  an  estate  forming  the  assets  of  the  intestate  to  the  credi- 
tor such  sale  will  not  be  invalid  on  the  mere  ground  that  the  assets 
were  insufficient  to  pay  all  the  debts  and  the  creditor  received  more 
than  what  he  will  be  entitled  to  on  a  rateable  distribution  of  the 


1.    P.J.  for  1883,  p.  280.  8.    (1904)  I.  L.  B.,  26  B.  888« 

S.    I.Ii.S.,24B.a§,fttp.98.  4*   3B.L.iL,199. 
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SUUMAB?  OF  BECSNT  CASES. 


In  re  Pitz.Oeorge  Exparte  Robson  [1905],  I  K.  B.  462. 

Principal  and  Surety — Principal  discharged  by  operation  of  law — 
Company  wound  up  and  dissolved  ^-Discharge  of  surety. 

Where  a  principal  debtor  is  discharged  by  operation  of  law  as 
where  a  Limited  Company  is  wound  up  and  dissolved  the  surety 
will  not  be  discharged  from  his  obligation. 


In  re  Eastgate  Exparte  Ward  [1905],  1  K.  B.  465. 

Goods  obtained  on  false  credit — Vendor^ s  right  to  disaffirm   Banh 
ruptcy  of  buyer,  effect  of. 

Where  the  buyer  buys  goods  on  false  pretences  ».  e.,  not 
intending  at  the  time  to  pay  for  them,  the  vendor  on  discovery  of 
rhe  fraud  is  entitled  within  a  reasonable  time  to  disaffirm  the  sale 
and  retake  possession  of  the  goods. 

This  right  can  be  exercised  even  as  against  the  trustee  in  bank- 
ruptcy of  the  buyer. 


Hargroves  Aronson  &  Oo.  v.  Hartopp  [1905],  1  E.  B.  472. 

Negligence — Duty  of  landlord  to  keep  premises  in  his  possession  in 
good  order — Injury  to  tenant. 

The  defendants  were  owners  of  a  building.  The  plaintiffs 
were  tenants  of  a  portion  of  that  building.  The  roof^  the  gutter, 
rain-water  pipes  &c.,  were  retained  by  the  defendants  and  were 
under  their  control.  The  rain-water  became  stopped  up.  Notice 
of  this  stoppage  was  given  by  the  plaintiffs  to  the  defendants  who, 
however,  neglected  to  have  the  gutter  cleared  out  in  consequence 
of  which  the  plaintiffs  suffered  damage. 

Held,  (1)  that  the  gutter  being  under  the  control  of  the  defend- 
ants the  latter  were  under  a  duty  to  take  reasonable 
care  that  it  was  not  in  a  condition  to  cause  damage 
.  to^plwntiffs^ 
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(2)  that  the  defendants  having  failed  to  discharge  this 
daty  were  liable  to  the  plaintiffs  for  the  damage 
caused  thereby. 

and  (8)  that  a  person  who  maintains  an  artificial  thing  like 
a  gutter  used  for  the  very  purpose  of  carrying  off 
the  rain-water  from  the  roof,  in  an  improper  condi- 
tion even  after  notice,  is  guilty  of  an  act  of  com- 
mission and  is  under  a  duty  to  take  care  that  as  a 
result  of  that  act  no  damage  happened  to  the  occup- 
ants of  the  bouse. 

Carstairs  v.  Taylor*  referred  to. 


Barratt  v.  Kearns  [1905],  1  K.  B.  504. 

Judicial    proceedings-^Abaolute   privilege — Inquiry  by  tribunal^--' 
Similar  attributes  as  a  court  of  justice. 

There  is  an  absolute  immunity  from  liability  to  an  action  in 
respect  of  statements  made  in  the  course  of  proceedings  before  a 
Court  of  Justice^  whether  by  Judge,  counsel  or  witnesses. 

The  above  rule  is  founded  on  public  policy .„ 

The  immunity  applies  wherever  there  is  an  authorized  inquiry 
which,  though  not  before  a  Court  of  Justice  is  before  a  tribunal 
having  similar  attributes. 

An  ecclesiastical  inquiry  authorized  by  statute  before  commis- 
sioners whose  duty  it  is  to  hear  evidence  and  to  report  on  the 
matter  referred  to  them  is  within  the  above  rule. 

Where  a  person  is  authorized  by  statute  to  appoint  a  commis- 
sion to  inquire  into  a  certain  matter  and  make  report  thereon  and 
a  commission  conforming  on  the  face  of  it  with  the  statutory 
provisions  applicable  to  such  a  commission  is  uppointed,  the  princi- 
ple '*  Omnia  presumuntur  rite  esse  acta*'  is  applicable  and  it  is  for 
the  person  who  raises  an  objection  to  the  constitution  of  the 
commission  to  support  his  objection  by  evidence. 

1.    L.B.6£z.2l7. 
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Heminings  v.  Sceptre  Life  Assooiatioii,  Limited 
[1905],  1  Ch.  865- 

I/ife — Insurance — Declaration — Mistake    as     to    age-^Premiums 
accepted  after  knowledge-^Validity  of  policy. 

Where  a  policy  of  life  insarance  granted  upon  the  basis  of 
a  j)ropoBaI  concluding  with  a  declaration  that  the  answers  giv^en 
therein  were  true  to  the  best  of  the  proposer's  knowledge  and  belief 
and  the  proposal  and  the  declaration  were  made  the  basis  of  the 
contract  and  the  assured  made  a  mistake  as  to  her  age. 

Held,  (1)  that  the  declaration  was  to  be  read  with  the  policy ; 

(2)  that  a  ^proviso  in  the  policy  for  avoidance  of  the 
same  and  forfeiture  of  the  premia  in  the  event 
of  the  policy  having  been  obtained  by  wilful 
misrepresentation  will  not  entitle  the  Insurance 
Company  to  avoid  the  policy  for  a  mere  mistake  ; 

(8)  that  upon  the  discovery  of  the  policy  the  Company 
might  have  declined  to  continue  the  policy  upon 
returning  the  premia  paid; 

(4)  that  acceptance  of  premia  after  knowledge  of  facts 
will  amount  to  an  affirmation  of  the  contract  (or 
the  original  policy). 


Page  V.  Page  [1905],  1  Ch.  871. 

Power  of  appointment^  exercise  in  favor  of  niece's  future  husband-^ 
Perpetuity. 

A  gift  of  a  life  interest  to  the  person  who  may  marry  the 
testator's  niece  and  of  the  remainder  to  such  children  of  such 
mairiage  as  will  survive  the  parents  is,  so  far  as  the  gift  to  the 
class  may  be  concerned,  void  for  perpetuity  as  the  class  is  not 
necessarily  ascertainable  within  a  life  or  lives  in  being  and  twenty- 
one  years  afterwards. 

A  power  given  to  a  female  to  appoint  to  the  husband  she  may 
marry  is  on  the  exercise  of  the  power  in  favor  of  such  husband 
invalid. 
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In  re  Nibset  and  Potts*  Contract  [1905]  1  Ch.  391 . 

BMtricUv^  covenanU — Enfareeahility  against  third  parties  -^Run- 
ning with  la'tid,  meaning  of^l^urchaserfor  valtie  without  notice 
— Nature  of  plea. 
Covenants  restricting  the  enjoyment  of  land^  except  of  course 

as  between  tbe  contracting  parties  and  those  privy  to  the  contract^ 

are  not  enforceable  by  anything  in  the  nature  of  action  or  suit 

founded  on  contract. 

Such  notions  and  suits  alike  depend  on  privity  of  contract^ 

and  no  possession  of  the  land  coupled  with  notice  of  the  covenants 

can  avail  to  create  such  privity. 

Where  the  covenant  is  negative  so  as  to  restrict  the  mode  of 
use  and  enjoyment  of  the  land^  then  an  equity  is  attached  to  the 
property  and  the  covenant  annexed  runs  with  it. 

This  equity  though  created  by  contract  cannot  be  sued  on 
as  such  but  is  analogous  to  an  equitable  charge  on  real  estate. 

Effect  is  given  to  the  negative  covenant  by  means  of  the  land 
itself  and  there  is  no  personal  liability  on  the  owner  of  the  land 
for  the  time  as  there  is  no  contract  on  which  he  can  be  sued  in 
contract. 

This  equity  is  created  and  exists  independently  of  notice  and 
no  question  of  binding  the  defendants'  conscience  arises  until  he 
sets  up  the  legal  estate. 

The  effect  of  S.  34  of  the  statute  of  Limitations  is  to  extin- 
guish the  title  of  the  dispossessed  owner  and  not  to  transfer  it  to 
the  statutory  owner. 

If  a  trespasser  acquires  a  statutory  title  to  land  over  which 
rights  of  way  and  similar  ensemtnts  exist  he  cannot  plead  the 
statute  of  bmitations  to  persons  seeking  to  enforce  them  but  must 
show  extinguishment  by  abandonment  or  otherwise  like^  any  other 
land  owner. 

A  purchaser  is  bound  to  inquire  into  the  title  to  the  land 
offered  to  him  by  his  vendor  and  will  be  affected  with  notice  of  all 
that  he  wuuld  have  ascertained  if  he  had  made  proper  inquiries, 
whether  his  abstention  from  inquiry  is  due  to  voluntary  waiver 
or  waiver  under  oonfaraet. 
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The  plea  of  purchaser  for  value  without  notice  is  a  single 
plea  to  be  proved  by  the  person  pleading  it  and  is  not  to  be 
regarded  as  a  plea  of  purchaser  for  value  to  be  met  by  a  reply 
of  notice. 

The  statutory  title  is  due  to  the  demerits  of  the  owner  who 
was  careless  enough  to  allow  himself  to  be  dispossessed  for  12 
vears  and  not  to  any  merits  of  the  trespasser  who  was  a  mere  wrong 
doer  up  to  the  last  day  of  the  12  years.  The  latter^^is  entitled  to 
what  the  statute  gives  him  but  no  more. 

Beattie  v.  Hulse  [1905],  1  Ch.  406.- 

Trade  fixtures— Things  affixed  hy  tenant  for  life— Bight  of  remaind- 
erman. 
The  maxim  of  the  law  is  quidquid  plantatur  solo  solo  cedit. 

An  exception  to  the  maxim  is  in  the  case  of  tnide  fixtures. 
In  such  a  case  the  tenant  is  at  liberty  to  remove  the  fixtures  during 
his  term  and  in  doing  so  he  does  not  remove  anything  which  is 
part  of  the  laud  demised  (or  he  only  removes  chattels  which  have 
not  became  part  of  the  land  demised). 

The  same  principles  apply  as  between  tenants  for  life  and 
remainderman.  The  question  in  such  cases  is,  not  what  is  the 
nature  of  the  attachment  to  the  soil,  but  what,  having  regard  to 
all  the  facts  of  the  case,  must  have  been  the  intention  of  the  tenant 
for  life.  

Ainswortli  v.  Wilding  [1905],  1  Ch.  435. 

Mortgage— When  rests  may  be  ord^ired  against  mortgagee. 

A  mortgagor  is  not  entitled  as  against  a  mortgagee  in  posses- 
sion against  whom  a  redemption  decree  has  been  obtained  to  have 
rests  made  in  account  of  rents  and  profits  although  there  may 
have  been  sales  of  the  mortgaged  property  from  time  to  time. 

Sitwell  V.  Londesborough  [1905],  1  Ch.  460. 
Bight  to  damage  surface. 
A  right  to  damage  the  surface,  however  the  damage  is  caused, 
is  n  right  which  is  grantable  at  law,  ^,   , 
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Hill  r.  Fearis  [1905],  1  Ch.  466. 

Partnershtp-^Stockbrolcef^s  hv^neas — Goodwill — Accounts 

The  goodwill  of  a  stockbroker's  business  may  be  a  valuable 
asset  of  the  partnership  and  the  partners  are  entitled  to  have  the 
goodwill  sold  and  the  proceeds  accounted  for  upon  winding  up. 


JOTTINGS  AND  CUTTINGS. 


The  Farwell  Banquest  to  Mr.  Choate : — Mr.  Choate,  who  is 
about  to  retire  from  the  office  of  American  Ambassador,  which  he 
has  filled  with  distinction  during  the  past  sijc  years^  was  entertained 
at  a  farewell  banquet  by  the  Bench  and  Bar  in  Lincoln*s  Inn  Hall 
on  April  14.  The  Lord  Chancellor  presided,  and  the  company 
numbered  nearly  300. 

The  company  assembled  iu  the  Library,  from  which  Lord 
Halsbury  led  Mr.  Choate  to  the  Hall,  followed  by  the  judges  and 
the  members  of  the  Bar,  who  had  come  to  pay  honour  to  the 
American  Ambassador.  The  Hall,  the  largest  of  the  Halls  of  the 
four  Inns,  presented  a  most  brilliant  appearance.  Mr.  Choate,  who 
sat  on  the  right  of  the  Lord  Chancellor,  had  Lord  Macnaghten  for 
his  other  neighbour.  The  seat  on  the  left  of  Lord  Halsbury  was 
occupied  by  Lord  Knutsford,  next  to  whom  sat  Lord  LandafE. 
From  the  gallery  above  the  screen  a  large  number  of  ladies,  includ- 
ing Mrs.  and  Miss  Choate,  listened  to  the  speeches.  The  menu- 
card  was  illuminated  with  the  Union  Jack  and  the  Stars  and 
Stripes,  a  laurel  wreath  uniting  them. 

The  Lord  Chancellor  proposed  '  The  King*  and  afterwards 
'  The  President  of  the  United  States.'  The  first  tonst  he  gave 
formally  ;  to  the  second  he  added,  '  the  great  magistrate  of  a  great 
nation.' 

The  Lord  Chancellor's  Speech : — The  Lord  Chancellor,  in 
proposing  ^  His  Excellency  the  American  Ambassador,'  said  :  My 
Lords  and  Gentlemen, — If  I  do  not  address  the  observations  I  have 
to  make  to  our  distinguished  guest,  you  will  probably  understand 
the  reason,  because  I  rise  for  the  purpose  of  proposing  his  health 
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But  before  I  do  so  I  sbould  like  to  coDgratuIate  him  and  Oarselves 
upon  what  I  think  18  a  somewhat  unique  assembly  of  our  great 
profession.  I  do  not  thing  I  have  ever  seen  so  many  together. 
I  think  almost  all  the  judges  of  the  High  Court  of  this  country  are 
represented  here,  or  are  here  themselves  to  do  honour  to  our 
distinguished  guest  (Cheers.)  And  before  I  say  any  more  upon 
that  subject  I  should  like  to  say  that  I  hold  in  my  hand  the  names 
of  some  thirty  or  forty  gentlemen  who  express  their  great  regret  at 
their  inability  to  attend  this  great  company  in  order,  as  I  have 
said,  to  do  honour  to  our  distinguished  guest.  I  will  not  detain 
you  by  naming  them  all,  but  I  think  I  ought  to  mention  my  noble 
friend  Lord  Ashbourne,  my  noble  friend  Lord  Dunedin,  Mr. 
Alfred  Lyttelton,  Mr.  John  Morley,  the  Speaker  of  the  House  of 
Commcms,  Mr.  Justice  Darling,  Mr.  Justice  Bucknill,  Mr.  County 
C>urt  Judge  Bompas,  and  Mr.  County  ('Ourt  Judge  Bowen  Row- 
lands- My  lords  and  gentlemen,  there  are  a  number  of  other 
distinguished  persons,  but  I  think  it  would  be  unreasonable  to 
detain  you  by  reading  the  names  through.  I  feel  that  I  ought  not 
to  proceed  with  what  I  have  to  say  without  comparing  in  my 
recollection  what  has  happened  on  two  distinguished  occasions — 
the  banquet  to  M.  Berryer  and  the  banquet  to  Mr.  Benjamin,  both 
of  them  very  important,  and  to  my  mind  epoch-making  occasions ; 
but  on  neither  of  those  occasions,  on  both  of  which  I  myself  was 
present,  was  I  present  at  such  a  meeting  as  this*  (Cheers.)  Those 
distinguished  persons  were,  as  we  all  know,  persons  to  whom  we 
should  be  very  delighted  to  pay  any  tribute;  but  I  think  it  is  a 
remarkable  circumstancoj  and  I  think  there  is  no  harm  in  mention- 
ing it,  that  I  have  never  seen  anything  like  the  unanimity  and  the 
numbers  which  have  gathered  to-night  around  his  Excellency. 
(Cheers.)  I  confess  I  have  some  difficulty  in  expressing  all  I  feel 
upon  this  subject^  because  I  think  we  are  here  as  representing  a 
great  profession^  and  although  we  recognise  and  honour  our  guest 
as  a  member  of  thit  profession,  I  am  not  quite  cert  iin  we  are  all  so 
familiar  with  him  in  that  capacity  as  we  are  in  the  capacity  of 
another  and  perhaps  a  more  important  one. 

Mr.  Choate  as  an  Advocate : — But  he  is  not  a  mere  carpet 
knight  in  the  profession.  I  think  he  has  been — ^I  hope  he  will 
forgive  me  for  mentioning  it*«*a  member  of  th^  profession  since  1855. 
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(Cheers.)  I  do  iM>t  like  to  add,  bnt  I  am  afraid  I  most  in  truth 
that  he  is  my  janior.  (Laughter.)  But  he  has  been — apart  from 
the  great  part  that  he  has  played  in  the  interests  of  the  nation 
which  he  has  represented,  and  in  the  interests  of  our  own — for  a 
long  time  engaged  in  the  practice,  the  actual  and  real  practice  of 
the  profession.  Of  course  litigation  is  to  some  extent  local,  and 
one  does  not  know  quite,  from  the  slight  distance  that  separates 
the  two  countries,  all  that  goes  on  in  that  respect;  but  two  or 
three  of  his  great  forensic  efforts  have  reached  this  country.  I 
dare  say  some  of  you  may  learn  from  me  for  the  first  time  that  he 
was  a  victorious  advocate  in  the  great  Cesnola  case,  where  tjie 
rights  of  one  of  the  museums  were  attacked,  and  were  successfully 
vindicated  by  him— and  what  may  be,  perhaps,  of  more  interest  to 
the  profession,  it  lasted  ninety  days,  if  I  recollect  rightly, 
(Laughter.)  Then  I  remember  there  was  one  of  those  great  con- 
troversies which  will  arise  in  which  he  felt  that  his  client  had  been 
i]l*u8ed.  An  attack  was  made  upon  a  distinguished  member  of  the 
army  and  he  was  condemned.  After  sixteen  years'  imabated  toil 
our  distinguished  guest  was  able  to  vindicate  the  honour  of  his 
client,  and  to  restore  him  to  his  position  and  to  the  respect  of  his 
fellow-countrymen.  (Cheers.)  There  was  another  instantce— I  will 
not  go  through  the  great  number  of  forensic  victories  which  he  has 
achieved — ^in  which  he  was  enabled  to  establish  by  the  Supreme 
Court— some  of  us  wish  that  we  had  such  a  Court  in  this  country—- 
that  the  Congress  was  unable  to  establish  an  income-tax  contrary  to 
the  rights  of  the  Constitution.  (Cheers  and  laughter.)  Unfortu- 
nately we  have  no  such  Court;  but  my  distinguished  friend 
established  his  proposition  there,  and  that  income-tax  was  not 
exacted.  But,  of  course,  we  are  much  more  fiouiliar  ^ith  him  in 
his  positioD  as  Ambassador  of  a  great  and  friendly  country— 
Cheers — although,  as  I  have  said,  we  ought  not  to  forget  what  his 
positioa  is  in  the  profession,  the  great  profession  to  which  he 
belongs,  andw  hich,  I  think,  he  is  not  ashamed  of  to-day.  (Cheers.) 
It  is  a  great  example,  I  think,  that  we  may  all  be  proud  of  to  see 
how  much  the  business  of  the  world  is  conducted  by  those  who 
belong,  to  our  profession,  not  only  in  this  country^  and  not  only  in 
his  country,  but  if  we  look  abroad  we  find — well,  I  do  not  want  to 
pot  it  too  high— that  the  great  intelligence  of  the  various  coontrioi 
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exhibits  itself  among  those  who  are  devoted  to  the  profession  of 
the  law.     (Laughter.) 

An  Ambaaaador^s    Duties. — Bat,  in  truth,  an  Ambassador's 
position  is  one  which  requires  something  more  than   mere  know- 
ledge of  the  law.     A  man,  to  fill  the  posit  on  of  an  Ambassador, 
must  be  a  stitesman  as  well  as  a  lawyer — ay,  and  I  think    I  may 
say  he  must  be  something  more  thiu  a  statesman  to  be  a  successful 
Ambassador,  to  he  an   Ambassador  who   will  fulfil   the   highest 
function  which  one  country  authorising  its  emi.'^sary  to  go  to  another 
can  expect,  to  develop  its  views  and  to  uphold  its  rights,     Theie 
is,  I  think,  some  prejudice,  if  I  may  say,  so,  against  the  profess^'on 
of    diplomacy-    I  think  it   has  arisen  partly  from  the  fact  that 
diplomacy  is  not  supposed  always  to  be  straightforward.    Occasio- 
nally it  is  supposed  to  be  the  reverse.     (Laughter.)  But   a  real 
statesman  will  recognise  that  diplomacy  has  passed  through  various 
forms.     I   think   thore  is  a   most  interesting   passage  in  a  great 
French   statesman's  view   of  what  diplomacy   is  and  how  it  has 
gone  through  various  phases.    It  was  force,  and  if  you  did  not  do 
what  was  required  by  one  side  the  resource  was  war.     And  then, 
as  that  statesman  says,  Louis  XI.  inaugurated  a  new  era,  in  which 
by  what  was  delicately  called  *  adroit  negotiation '  you  deceived 
your  adversary  ;  and  he  pomts  out  that  forco  and  dup1ioit>'  are 
neither  of  them  things  upon  which  one  would  like  to  ba^^e  national 
relations.    But  he  adds  with  the  modem  system  has  occurred  a 
greater  revolution  than  that  from  force  to  fraud — onen  publicity  in 
the  place  of  secret  deceit  and  the  recognition  of  the  fact  of  justice 
in  the  place  of  egotism.    These  are  principles  which  we  can  recog- 
nise, and  in  the  abstract  it  is  very  easy   to  tiilk  of  them  as  leing 
what  we  should  naturally  do,  and  what  we  do ;  but  I  am  afraid 
human  passions  and  human  prejudices   occasionally  pervert  or 
views  of  what  is  either  publicity  or  justice.  Now  I  think  I  may  say 
of  my  distinguished  friend  that  he  is  an  apostle  of  the  1  itter  descrip* 
tion,  and  that  he  considers  publicity  and  openness  perfectly  consis* 
tent  with    the    determinittiou    to    maintain    his    nation's  rights. 
(Cheers.)     I  am  bound  to  say,   when   one  cr>nsiders  wi:at  is  the 
responsibility  and  what  the  difiSculty  of   the  Amba<^sa Jor's  taskt 
thai  it  is  no  light  praise  to  say   that    by  universal  acclamation  his 
Excellency  has    shown    that  he  has  formed  the  best  type  of  ^ 


Digitized  by 


Google 


^AET  IV.]  TflS  VADBA8  LAW  lOUBNAL.  148 

Ambassador's  daty.    It  is  no  ligbt  task ;  it  is  no  easy  task.    In 
the  fiist  place  he  has  to  assame  the  protection  of  all  his  country- 
men.   1   am  not  speaking   of  his  particular   country  or  of  this 
par  icular  Ambassador^  but  of  the  alstractidea  of  an  Ambassador. 
He  bus  to  assume  that    11  his  countrymen  are  absolutely  right— 
and  may  I  say  sometimes  they  are  not  T     (Laughter.)     And  when 
he  has  to    conduct  a  political  negotiation  I  think  the  late  Lord 
Salisbury  comp;.red  it  to  the  mode    in  which  a  person  wonld  play, 
whist  with  everybody  behind   him    talking  and    considering  what 
should  be  the  next    card    to  play.     (Laughter)  I  regard  an  ideal 
Ambassador  as  bein^^  like  one  of  those  beautiful  machines  which 
work  so  easily y  smoothly^  and   rapidly   that  you  hardly  appreciate 
tb  it  they  can  be  working  at  all.     They    make  no  noice.    But 
occasi  nally  it  does  not  depend  upon  the  Ambassador  alone.  Some- 
times people  make  imprudent  speeches — even  distinguished  persons 
sometimes  people  make  imprudent  speeches.     (Laughter.)     That 
has  occurred,  and  the  Ambassador  has  to  make  everything  smooth. 
That  is  a  difficult  thing  to  do. 

*  FarewelP  and  '  Rejoice*. — Well,  I  will  not  detain  you  by  what 
may  be  considered  to  be  a  description  of  the  ideal  Ambassador,  but 
I  will  only  say  that  our  great  gues  thas  been  so  many  years  with  us, 
tiiat  he  has  been  about  us  and  among  us,  and  that  he  has  never 
given  offence  to  anyone.  (Cheers) .  When  one  considers  what  the 
responsibilities  muy  be — nations,  like  individuals,  sometimes  get  into 
a  passion  —unless  a  man  is  able  to  withstand  the  popular  voice, either 
of  his  o«vn  country  or  of  the  country  by  which  he  is  surrounded,  to 
keep  b  'th  his  temper  and  his  head,  the  issue  may  be  the  greatest  dis. 
aster  that  can  hsppen  to  a  nation — the  disaster  of  war.  What  shall 
we  say  for  the  Ambassador  who  during  the  whole  period  of  his  resi- 
dence among  us  has  used  all  his  great  influence,  an  influence  so  great 
because  it  is  accompanied  by  the  temper  and  honour  of  a  gentle- 
man— (loud  cheers) — to  prevent  anything  like  a  tendency  to  that 
jealousy  and  hostility  which  from  time  to  time  will  arise  among 
nations.  I  cannot  go  on  in  his  presence  beyond  saying  this,  that 
without,  1  think,  a  single  dissentient  voice  our  guest  will  be  re« 
cognised  to  have  done  all  that  an  Ambassador  should  do  to  keep 
the  pe  ce  between  two  of  the  greatest  nations  of  the  earth.  It  is 
true    thiit  once  upon  a  time  we  quarrelled— •we  will  not  eansider 
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iow  mahy  yelirc  ago  that  was — and  we  separated.  And  so  dfd 
we  when  we  were  Saxons,  and  so  when  we  wereNormans,  But 
I  do  not  think  the  practical  polities  of  the  day  recognise  the  diffe- 
rence between  Saxon  and  Norman.  And  so  I  may  say  that  bet* 
ween  the  great  country  of  which  my  friend  is  the  representative 
and  ours  we  will  recognise  the  fact  that  the  past  is  past.  The  dead 
may  bnry  its  dead  in  the  past,  and  we  can  only  remember  now  that 
we  are  kindred  nations  and  onght  to  love  one  another.  (Cheers.) 
And  now  the  hardest  part  of  my  task  remains,  and  that  is  to  say 
farewell.  My  lords  and  gentlemen,  I  confess  I  love  the  old  Greek 
idiom(which  combines  the  two  words,  farewell  and  rejoice.  Although 
we  say  to  lawyer,  Ambassador,  and,  best  of  all,  to  friend,  '  Fare- 
well/ at  the  same  time  we  say,  ^  Rejoice.'  What  c:in  be  better  for 
a  man  than  to  go  back  to  his  own  country,  surrounded  by  his  home 
traditions  accompanied  by  Hhe  holy  melodies  of  loVe';  to  go 
back  with  the  respect  of  all  with  whom  he  has  come  in  contact, 
with  the  consciousness  that  he  goes  back  with  the  sense  of  duty 
well  and  honourably  done,  with  the  knowledge  that  in  his  day  and 
generaration  he  has  advanced  the  tendencies  to  peace ;  to  go  back, 
not  like  the  Roman  conqueror,  with  those  whom  he  has  enslaved  in 
his  compaign,  but  taking  with  him  the  honour  and  respect  of  his 
own  countrymen  and  the  love  and  affection  of  ours  ?  That  may 
indeed  justify  the  apostolical  farewell  and  induce  us  to  say  '  Re^ 
joice,  and  again  I  say  rejoice.'  I  propose  the  health  of  his  Ex- 
cellency the  Ambassador  of  the  United  States.    (Loud  Cheers.) 

The  Attomey-OeneraVs  Speech. — The  Attoney-General :  My 
Lord  Chancellor,  my  lords  and  gentlemen, — The  eloquent  words 
of  the  Lord  Chancellor  show  that  nothing  further  is  required  in- 
support  of  the  toast  which  yon  have  drunk  It  is  not  usual  to 
second  the  proposal  of  a  toast,  but  I  think  we  are  all  agreed  that 
this  is  no  ordinary  occasion.  To-day  the  Bar  of  England  have  met 
for  the  purpose  of  doing  honour  to  our  distinguished  guest  and  in 
these  very  special  circumstances  it  may  not  be  inappropriate  that 
on  behalf  of  the  Bar  of  England  I  should  join  in  a  very  few  words 
in  the  tribute  which  the  Lord  Chancellor  has  paid  to  his  Excel- 
lency. (Cheers.)  The  position  of  the  American  Ambassador  in 
England  is  in  many  respects  unique.  Separate  by  the  Atlantic  we 
have  two  great  people  in  whose  veins— if  I  may  borrow  t&e  wowls 
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ef  oar  great  Bhglish  Uistorian-^there  rtms  the  same  Uood/  wbose 
miiicls  are  nonnshed  by  the  same  litfratare,  and  on  whom  is  entai- 
led the  rich  inheritance  of  onr  civilisation  and  our  glory.  The 
noblest  function  possible  in  pablic  life  is  to  be  the  intrepreter 
between  two  such  nations  and  that  has  never  been  more  worthly 
discharged  than  it  has  been  by  our  guest  of  this  evening.  (Cheers.) 
It  has  been  his  task  to  knit  still  closer  those  bonds  that  unite  us 
with  oar  kinsmen  across  the  Atlantic  and  I  think  I  may  venture 
to  say  that  among  all  the  distinguished  men  who  have  occupied  his 
distingnished  post  none  has  ever  carried  back  with  him  to  his  own 
country  in  fuller  measure  the  r^^rd  and  the  afFection  of  the 
people  of  England.  (Cheers.)  And  I  think  that  what  I  say  of 
the  people  of  England  is  more  especially  true  of  the  Bar  of  Eng- 
land. It  is  matter  of  pride  to  us  all  that  the  representative  of 
America  in  this  country  is  a  lawyer.  We  all  recognise  the  abso* 
lute  loyalty  and  the  whole*hearted  devotion  of  Mr.  Choate  to  that 
great  profeerion  to  which  we  are  all  proud  to  belong.  He  has 
always  been  proud  of  his  profession ;  his  profession  here,  as  in 
America^  is  proud  of  him.  (Cheers )  The  two  countries  have  a 
common  heritage  in  the  system  of  the  English  law.  I  think  that 
no  more  welcome  guest  has  ever  visited  these  Inns  of  Court  in 
which  Einglish  law  has  so  long  found  its  home^  no  more  welcome 
guest  has  ever  visited  these  Inns  of  Court  than  Mr.  Choate.  And  I 
think  he  has  been  sensible  of  that  charm — ^that  historical  charm-i- 
which  lingers  about  these  ancient  seats  of  the  Common  Law  in 
England.  I  am  glad  to  think  that  I  am  a  member  of  the  Middle 
Temple,  and  that  Mr.  Choate  is  a  Bencher  of  the  Middle  Temple. 
(Cheers.)  When  he  is  on  the  other  side  of  the  Atlantic  we  shall 
feel  that  the  tie  is  not  wholly  severed.  The  Lord  Chancellor  has 
referred  to  the  eminence  of  our  guest  at  the  Bar>  and  I  think  that 
one  may  safely  say  that  no  better  man  all  round  ever  adorned  the 
profession  than  his  Excellency.  (Cheers.)  I  once  heard  it  said 
by  a  very  eminent  surgeon  many  years  i^o  that  the  qualification 
of  a  specialist  generally  consisted  in  ignorance  of  everything  except 
his  own  branchy  but  that  is  perhaps  rather  a  hard  saying.  But 
still  I  think  I  may  say  with  safety  that  the  best  type  of  man  at  the 
Bar  is  the  all  round  man,  such  as  Mr.- Choate  has  proved  himself  to^ 
1>o.  Irtelly  do  not  know  what  reward  in  this  country  would  be 
ad^nate  for  any  English  barrister  who  performed  for  this  country 
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in  (he  mattar  of  inoome  tax  a  similar  scrvioe  to  that  which  the  Lord 
Chanceller  has  referred  to.  (Laughter.)  There  is  one  matter  on 
which  I  may  be  allowed  to  say  one  word,  and  that  is  what  I  may 
call  the  literary  flavour  that  there  is  about  everything  that  his 
Excellency  says,  cither  in  the  way  of  his  profession  or  in  the  way 
of  his  duties  as  an  Ambassador.  It  was  said  by  an  advocate  who 
is  perhaps  more  real  to  most  of  us  than  mmy  whose  names  appear 
in  the  reports — ^I  refer  to  Mr.  Paulus  Pleydell — that  '  a  lawyer 
without  history  or  literature  is  a  mechanic,  a  mere  working  mason ; 
if  he  possesses  some  knowledge  of  these,  he  may  venture  to  call 
hiniself  an  architect.'  In  this,  as  in  all  respects,  Mr.  Choate  has 
maintained  the  reputation  of  the  profession  at  the  highest  poibt 
Gentlemen,  I  venture  to  call  upon  you  to  do  again  what  you  ha^e 
already  done,  and  that  is  to  drink  the  health  of  our  guest,  the  con- 
summate advocate,  the  great  diplomatist,  the  general  and  accom- 
plished man  of  the  world.     (Loud  cheers.) 

Mr,  Choate's  Reply. — Mr.  Choate,  who  received  a  great  ova- 
tion on  rising  to  respond  said  :  My  Lord  Chancellor,  my  lords  and 
gentlemen— I  may  say,  brothers  all,  for  I  accept  your  presence 
here  to-night  as  a  signal  proof  that  neither  time,  nor  distance,  nor 
oceans,  nor  continents  can  weaken  the  ties  of  sympathy  and 
fraternity  between  the  members  of  our  noble  profession  where- 
ever  the  English  law  has  reached  or  the  English  tongue  is  spoken. 
(Cheers.)  On  this  spot,  consecrated  for  centuries — ^I  was  going  to 
{^ay  for  unnumbered  centuries — to  the. study  and  development  of 
the  law,  I  feel  that  we  are  gathered  to-night  for  a  v-eritable  profes- 
sional love-feast,  if  I  can  judge  from  the  kindly  words  of  the  Lord 
Chancellor  and  the  Attomey-Genei^al  and  from  your  responsive 
countenances.  No  profane  presence  of  laymen,  no  troublesome 
affairs  of  clients,  can  disturb  us  here  to*night.  We  are  all  lawyers, 
except  the  judges  (laughter),  and  they,  too^  are  lawyers  who  have 
soared  in  ascension  robes  to  a  higher  and  a  nobler  sphere.  I 
thank  you  all  from  the  bottom  of  my  heart.  For  an  American 
lawyer  who  long  since  withdrew  from  the  arena  to  find  himself  the 
guest  of  the  nnited  Bench  and  Bar  of  England,  supported  by  the 
presence-  of  a>ll  that  is  illustrious  and  famous  among  them,  is  a 
poiition  .which,  only  overconiies  me  with  a  sense, of  my  own  on* 
worthiness  of  the  compliment  you    have   paid  me.    ^Cries  tif .  ^JHo, 


Digitized  by 


Google 


PABT  I?.]  Ml    MADRAS  LAW  JOTOUAL.  147 

HO-')    I  cannot  but  feel  that  in  my  person  and  over. my  head  yotx 
desire  to  pay  an  unexampled  complim^t  to  the  great  conntry  that 
I  represent  (cheers),  to  its  Bench  and  Bar,  that  daily  shnre  your 
labours  and  keep  step  with  your  progress,  and  to  the  great  office 
that  I  am  about  to  lay  down.    Let  me  say  a  single  word  about  the 
altogether  too  lavish  compliments    that    the  Lord  Chancellor  has 
paid  me  in  respect  to  my  official  career  in  England.    My  task  has 
not  been  the  difficult  work  of  diplomacy  to  which  he  has  referred. 
It  has  all,  from  the  day  of  my  arrival    here  until  now,  been  made 
absolutely  easy  by  the    spirit    with    which    I  have  been  received. 
1  be  two    representatives    of  this  great  conntry  with  whom  I  havo 
had  to  do   at   the    Foreign    Office — Lord   Salisbury  and   Lord 
Lansdowne— have  made  my  task  perfectly  easy,  not  only  because 
they  have  always  practised  the  modem  diplomacy,  meaning  what 
they  say  and  saying  what  they    mean,    with  never  a  card  up  any 
sleeve    on    either    side— (laughter) — but    because  in  every  single 
incident  they  have  met  me  more   than   halfway  in   all    that  went 
towards   conciliation,    harmony,    and    union    between    the   two 
oi/untries«,    (Cheers.)     It  was  easy  for    us  on    both  sides  for  other 
re  isons— because  the  two  great  chiefa  of  State  on  either  side—* the 
illnstriour  Qaeen  and  the  present   occupant    of    the    throne,   his 
illustrious  Majesty^  upon  the  one  side,    and    President    McKinley 
and   President    Roosevelt    upon  the  other — ^have  every  moment 
been   determined    that    the    two    countries   should    be  friends; 
and,  back  of  all  that,    which  gave  great  force  to  everything  thftt 
either  has  ever  said,  because  the  rank  and  file,^  the  great  mass  of 
tbe  people  on  either  side,  were  determined  that  nothing  should 
happen  to  impair  the  friendship  of  the  two  peoples.     (Oieers) 
Gentleman,— I  cannot  tell  you  how    much  I   thank  you  for  your 
presence  here  to-night.    I  am  especially  proud  that  the  chair  is 
occupied  by  the  Lord  Chancellor,  whose  name  in  both  countries  is 
a  syno  ym  of  equity  and  justice.    In  spite  of  his  thirty  .five  years  at 
the  Bar,  and  his  eighteen  years  upon  the  Woolsack,  he  is  the  very 
incarnation  of  perennial  youth.     Time,  like  an  ever-rolling  stream, 
bears    all    its    sons   away,  but    the    Lord   Chancellor  seems  to 
stem  the  tide  of  time.     (Cheers.)    Instead  of  retreating  like  the 
rest  of  us  b«'fore  its  advancing  waves,  he  is  actually  working  his  way 
up  stream.  (Laughter.)    He  demonstrates  what  1  have  b^en  trying 
t0  prov^  for  the  last  three  years,  that  theeighth  decadenrf  lifeis  far 
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the  beet  of  the  whole^  and  I  am  sare  he^will  join  with  me  In 
advising  yon  all  to  hnrry  np  and  get  into  it  as  soon  as  yon  can. 
(Laughter ).    He  gave  me  his  personal  friendship  immediately  after 
my  arrival  here>  which  has  all  the  time  been  growing  stronger  and 
stronger  ;  and^  while  he  has  been  drioking  at  some  mysterious  foun- 
tain which  always  renewed  his  mind  and  his  body>  I  can  answer  for 
it  ^  that  his  heart  has  all  the  time  been  growing  younger  and  fresher 
.f^nd  warmer.    I  must  also  acknowledge  with  gratitnte  the  presoice 
«0f  jkbe  Lord  Chief  Justice  h^re  to  night.     (Cheers.)     He,  too,  has 
graced  my  life  in  England   with  his  friendship.    His  name  is  a 
household  word  in  America.     He  is  held  in  the  highest  esteem  and 
honour;  and  I  only  hope  that  he  will  yield  to  my  repeated  pei^ 
suasions  that  he  should  come  over  and  give  us  a  chance  to  show  how 
much  we  like  him. 

Adifocaey  as  a  Pro/e«tton.*— The  occasion  and  the  Lord 
Chancellor's  and  the  Attomey*Qenerars  most  kindly  words,  I  am 
afraid,  will  make  me  a  little  egotistical.  I  must  disavow  what 
they  have  so  strongly  pressed— my  great  prominence  in  the  profes- 
sion.  I  only  tried  always  to  keep  my  oath  to  do  my  duty  by  my 
client  and  the  Court ;  but  I  will  confess  that  from  the  beginning 
to  the  end,  from  the  first  to  the  last  of  my  forty-four  years  at  the 
Bar,  I  loved  the  profession  with  all  the  ardour  and  intensity  that 
that  jealous  mistress  the  Law  can  ever  exact,  and  was  always 
trying  to  pay  back  the  debt  which,  as  Lord  Bacon  says,  we  all 
owe  to  the  profession  that  honours  ns.  (Cheers.)  In  my  youngest 
days  I  could  not  resist  the  attraction  of  those  historic  and  dramatic 
manes  and  incidents  in  the  lives  of  the  world's  great  advocates 
which  everybody  knows.  Who  would  not  have  given  a  year's 
xymsom^  a  year  of  his  life,  to  have  heard  Somers,  in  the  case  of  the 
Seven  Bishops,  in  a  speech  of  only  five  minutes,  breaking  the  ro4 
of  the  oppressor,  winning  the  great  cause  and  at  one  bound  takiog 
his  place^  a  foremost  place,  among  the  orators  and  jnmts  of 
Bngland  ;  or  Srskine,  the  greatest  advocate  anywhere  and  of  all 
time,  when  he  dared  to  brave  even  the  mighty  Mansfield's  admoni' 
tjion  (hat  Lord  Sandwich  was  not  before  the  Court  f  'I  know  he 
is  not  before  the  Gourt,^  and  for  that  very  reason  I  will  bring  him 
before  the  Court.'  He  entered  the  tribunal  that  morning  an 
abeoIuteliT  briefless  barrister,  and  went  out  with  thirty  retainen 
in  ^.  PHH^^  ifoUowed  by:  :a.  onmi,  M  aotioitoia  engaged  Iti 
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a  race  of  deligeneo  to  see  who  should  reach  his  chambers  first. 
Or  Webster  pleading  before  the  Supreme  Court  of  the  United 
States  for  the  little  college  in  the  hills,  where  his  intellectual  life 
b^an,  and  throwing  successfully  round  it  the  shield  of  that  most 
beneficent  of  all  constiiiutional  provisions,  that  no  State  shall  pnss 
any  law  impairing  the  obligation  of  contracts  ?  (Hear,  hoar.)  I 
started  in  life  with  a  belief  that  our  profession  in  its  highest  walks 
afforded  the  most  noble  employment  in  which  any  man  could 
engage,  and  I  am  of  the  same  opinion  still.  (Cheers.)  Until  T 
became  an  ambass^idor  and  entered  the  terra  incognita  of  diplomacy 
I  believed  a  man  could  bo  of  greater  service  to  his  country  and  his 
race  in  the  foremost  ranks  of  the  Bar  than  anywhere  else ;  and  I 
think  so  still.  To  be  a  priest,  and  possibly  a  high-priest,  in  the 
temple  of  justice,  to  serve  at  her  alter  and  aid  in  her  administration, 
to  maintain  aufl  defend  those  inalienable  rights  of  life,  liberty,  and 
property  upon  which  the  safety  of  society  depends,  to  succour  the 
oppressed  and  to  defend  the  innocent,  to  maintain  constitutional 
rights  against  all  vivolations,  whether  by  the  Executive,  or  by  the 
Legislature,  or  by  the  resistless  power  of  the  Press,  or,  worst  of  all, 
against  ruthless  rapacity  of  an  unbridled  majority — (hear,  bear) — 
to  rescue  the  scapegoat  and  restore  him  to  his  proper  place  in 
the  world — all  this  seemed  to  me  to  furnish  a  field  worthy  of  any 
man's  ambition.     (Cheers.) 

English  and  American  Bar, — Gentlemen,  the  relations  bet- 
ween the  Bench  and  the  Bar  of  England  and  those  of  the  United 
States  are  far  more  intimate  and  enduring  than  I  think  even  you 
can  suppose.  I  wish  you  could  enter  any  of  our  Courts  in  America 
anywhere  between  Boston  and  San  Francisco.  You  would  find 
yourself  on  famibar  gmund  and  perfectly  at  home — the  same  law, 
the  same  questions,  the  same  mode  of  dealing  with  them.  Yon 
would  find  always  and  everywhere  the  same  loyalty  on  the  part  of 
the  Bar  to  the  Bench,  and  on  the  part  of  the  Bench  to  the  Bar, 
Some  things  you  would  miss.  Yon  would  miss,  I  think,  some  of 
that  dignity,  some  of  that  (icturesqneness,  at  least,  which  prevails 
in  your  own  tribunals.  Our  barristers  appear  in  plain  clothes  in 
Coart-  The  judges — some  of  them — wear  gowns,  but  never  a  wig. 
I  think  it  would  be  a  very  rash  man  that  would  propose  that  bold 
experiment  to  our  detnorcrocy^  •  (Laoghter*)  If  the  Lord  Chan* 
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cellor  had  wished  that  our  premitive  and  unsophisticated  people 
should  adopt  that  relic  of  antiquity  and  grandeur,  he  should  not 
have  allowed  his  predecessors  in  his  great  cffice  to  tell  such  fearfol 
stories  about  each  other  in  respect  to  that  article  of  apparel.  For 
we  have  read  the  story  of  Lord  Compbell,  as  given  in  his  diary 
annotated  by  his  daughter,  an  to  what  became  of  JiOrd  firskioe's 
full-bottomed  wig  when  he  ceased  to  be  Lord  Chancellor — that  it 
was  purchased  and  exported  to  the  coast  of  Guinea  in  order  that  it 
might  make  an  African  warrior  more  formidable  to  his  enemieo  on 
the  field  of  battle.  (Laughter.)  We  have  a  great  prejud  ce  agit  inst 
anything  that  savours  of  overawing  the  Oourt  «/r  overawing  the  jury ; 
and  if  any  such  terrors  are  to  be  connecttid  with  that  instrument 
our  pure  democracy  would  never  adopt  it. 

The  Common  Law  and  Library. — Now,  gentlemen,  these  anci- 
ent Inns  of  Court,  and,  above  all,  We8iminster  Hall  with  its  far 
moro  ancient  and  historic  associations,  which  have  been  the 
nurseries  and  the  home  of  the  common  law  for  ages,  are  very  near 
and  dear  to  my  countrymen,  and  especially  to  my  brethren  of  the 
Bar  in  America.  (Hear,  hear.)  There  is  nothing  dearer  to  them. 
They  flock  to  it  immediately  upon  their  arrival  here ;  and  they 
wish— I  wish  for  them — to  acknowledge  that  irifinite  debt  of 
gratitude  that  we  owe,  that  the  whole  world  owes  to  the  Bench 
and  Bar  of  England,  who  have  been  working  oat  with  untiring 
patience  through  whole  centuries  the  principles  of  the  common  law 
which  underlie  alike  the  liberties  of  England  and  of  America. 
(Cheers.)  It  was  the  Bench  and  Bar  of  England  in  the  Inns  of 
Court  and  in  the  Courts  in  Westminster  Hall  and  more  lately 
in  the  Royal  Courts  of  Justice  that  establi.«hed  those  fundamental, 
those  absolute  principles  that  lie  at  the  foundation  of  our  commun 
liberties.  What  are  they  ?  That  there  is  no  such  thing  as  abso- 
lute power  ;  that  King,  Lords,  and  Commons,  President,  Congress, 
and  people,  are  alike  subject  to  the  law;  that  before  its  supreme 
majesty  all  men  are  equal ;  that  no  man  can  be  punished  or 
deprived  of  his  dearest  or  any  of  his  rights  except  by  the  edict 
of  the  law  pronounced  by  independent  tribunals,  who  are  them- 
selves subject  to  the  law  ;  that  every  man's  house  is  his  castle, 
and  though  the  winds  and  the  btorms  may  enter  it  the  King  and 
the  President  cannot ;   in  other  words^  the  sublime  words  of  the 
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gre-'it  Sidney,  that  ours^  on  both  sides  of  the  water,  is  a  Govern, 
meut  of  laws  and  not  of  men.  (Cheers.)  Indeed  we  claim  these 
venerable  stractares  as  in  large  part  onr  own.  I  believe  that 
Wiltiam  Bufas  held  his  first  Court  in  Westminster  Hall  at 
Wfaitsiintide  in  1099.  Well  when  John  Wiothrop  of  the  Inner 
Temple,  went  over  to  Ar  erica  to  found  the  State  of  Massacha- 
setts  in  1629,  those  Cour's,  that  great  hall,  these  Inns  of  Court 
had  been  as  much  ours  as  yours  for  530  years.  (Cheers.)  So 
that  you  see  we  claim  a  very  great  interest,  a  personal  and 
immediate  and  direct  nght  in  all  that  has  contributed  to  the 
growth  and  development  of  the  law  in  England.  (Cheers.)  Yon 
had  been  in  these  very  Inns  of  Court  studying  and  teaching  the 
law  for  at  least  a  century  before  Columbus  made  his  great  dis- 
covery, which  opened  the  dawn  of  a  new  creation  and  pat  an  end 
to  the  dark  ages.  (Cheers  and  laughter )  In  Magna  Charta  and 
the  Petition  of  Right  onr  colonies  carried  with  them  the  germs  of 
what  has  srrown  to  be  American  law  and  American  liberty.  At 
the  beginning  there  were  no  lawyers  in  America.  (Laughter.) 
They  had  an  idea  of  a  Utopia,  which  could  be  carried  on  success- 
fully  by  the  help  of  the  clergy,  without  them.  But  we  have  made 
great  progress  since  then — (laughter)— and  our  last  census  shows 
in  America  more  than  iO0,'-00  lawyers.  (Laughter.)  I  will  give 
the  exact  number — 1 04, '00,  of  whom  1,010  are  women. 
(Laughter.)  Now  I  am  aft  aid  the  Lord  Chancellor,  who  is  so 
conservative  would  hesitate  a  little  at  the  admission  to  the  Bar 
of  1,0  iO  women — (laughter) — but  I  assure  him  that  if  he  will  go 
over  there  and  hold  a  Court  in  which  they  may  be  heard,  and  if 
you,  gentlemen,  will  go  over  there  and  take  retJners  with  them 
Or  against  them,  you  will  be  so  fascinated  that  you  will  embrace 
every  opportunity  afterwards  of  repeatti^  the  experiment. 
(Loud  laughter.) 

Enfflish  Lawyers  and  Americwn  Jndppendence.'^-'XhiT  Declara- 
tion of  Independence,  which  the  Lord  Chancellor  seems  to  have  a 
little  doubt  about,  our  Constitution  of  the  United  States  are  only 
the  natural  sequence  of  Magna  Charta  and  the  Petition  of  Bight- 
Oar  Kevolition  only  followed  suit  after  your  Bevolation  of  a  hun* 
dnfd  years  before.  We  stood  for  the  samepiinciplee^  we  fought 
the  same  fights  we  gained  the  same  victory.    (Gheerai)  Our  Hftmil* 
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ton  and  bis  associates  in  declaring  independance  in  organising  the 
Grovernment  of  the  United  States  and  setting  its  wheels  in  moton, 
were  only  doing  for  as  what  Somers  and  his  great  associates  had 
done  for  you  in  1688.     (Cheers.)    Now,  you  will  not  be  surprised 
that  in  these  fateful  events,  which  meant  so  mucn  for  the  welfare  of 
the  world,  and  in  which  the  lawyers  took  a  very  great  part,  these 
Inns  of  Court,  contTibuted  their  quota;  and  that  there  were  five  of 
the  signers  of  the  Declarcttion  oi  Independence  who  had  been  bred 
to  the  law  in  the  Mddle  Temple,  and  three  of  the  framers  and  ign- 
ers  of  the  Constitution  of   the  United  States  who  had  been  bred  in 
the  same  Inn,  and  one  of  them  was  afterwards  nominated  by  Presi- 
dent Washington  tis  Chief  Justice  of  the  United  States.     (Cheers.) 
So  you  may  well  imagine  with  what  delight  I  was  informed  a  day 
or  two  ago  that  J  had  been  made  a  Bencher  of  the  Great  American 
Inn,  the  Middle  Temple.     (Cheers  and  laughter.)     I  do  not  think 
any  American  lawyer  has  ever  had  such  a  success  as  that^    They 
may  have  won  more  cases  they  m  ly  have  got  more  fees,  but  they 
never  have  been    made  Benchers  of  any  of   the    Inns    of  Court. 
(Cheers.)    In  fact,  this  incident,  so  touching  to  my  heart,  has  almost 
changed  my  mind.  I  have  a  great  mind  not  to  go  back  to  America — 
(laughter)— -but  to  remain  here  and  resume  the  practice  of  the  law 
where  those  five  signers  of  the  declaration  and  those  three  signers 
of  the  Constitution  left  it  off  125  years  ago.     (Laughter.)   I  shoald 
Uke  to  cross  swords  and  join  conclusions 'with  some  of  these  dis- 
tinguished Benchers  of  the  four  Inns  of  Court  who  grace  these 
tables  to-night.    I  do  not   know  what  my  brethren   of  the  Bar  at 
home  would  say,  but  I  think  they  wold  suy,  'If  you  achieve  such 
a  success  as  that,  make  the  most  and  the  best  of  it  at  once.'  (Laugh- 
ter).    Well,  there  is   no   difference    between  American   law  and 
liberty    and   English   law  and  liberty.     I  should  like  to  mention 
two  responsibilities  which  have  been    thrown  upon  the  Bench    and 
the  Bar  in  America  in  a  greater  degree   than  here.     One  is  that 
on  the  Bar  the  whole  burden  ot  legislation  from  the  beginning  has 
been  thrown.    In  a  country  like  ours,  where  the  executive  and  the 
legislative  departments  are  kept  asunder  by  impassable  constituti- 
onal barriers,  it  is  justly  regarded,  and  always  has  been  regarded, 
that,  for  making  and  amending  and  expanding  the  law,  the  men 
be^t  qualified  9rre    those    who    are    already   skilled   in  the  law« 
(Cheers.)     And  so  from  the  beginning   the  majority  of  lawyers  in 
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Confess  and  in  each  one  of   the   Legislatnres  of  our  forty»five 
States  have  been  uniformly  maintained. 

The  Supreme  Court  of  America. — Upon  the  Bench  there  has 
been  thrown  another  very  great  responsibility,  growing  out  of  our 
peculiar  form  of  Government,  exercised  by  all  the  judges  and  cul- 
minating in  the  unique  power  of  the  Supreme  Court,  to  which  tlie 
Lord  Chancellor  has  referred,  to  set  aside,  to  declai*e  null  and 
void,  any  Act  of  any  Legislature  or  of  Congi'ess  itself  that  comes 
in  conflict  with  the  provisions  of  the  Constitution*  I  believe  it  has 
been  exercised  by  that  Court  about  twenty-four  times  in  the  case 
of  Acts  of  Congress,  nnd  something  like  200  times  in  the  case  of 
State  enactments^  and  it  has  been  the  balance-wheel  upon  which 
oar  complicated  and  dual  system  of  government  has  turned.  (Hear, 
liear).  There  we  have  over  every  foot  of  the  soil  of  our  great 
territory  and  over  every  living  being  within  it,  two  distinct  and 
independent  Governments,  each  supreme  and  absolute  in  its  own 
sphere  and  working  in  absolute  harmony  because  of  this  harmonis- 
ing function  of  our  great  tribunal.  (Cheers.)  I  said  a  little  while 
ago  that  perhaps  you  excelled  us  in  your  tribunals  in  dignity,  in 
the  control  whidi  the  Court  exercises,  and  ought  to  exercise,  over 
the  Bar.  It  is  all  ilhistrated  by  a  single  difference  of  phraseo- 
logy. In  America  we  say  that  the  counsel  try  the  case  and  that 
the  judge  hears  and  decides;  but,  if  I  understand  your  common 
parlance  here,  the  judge  tries  the  case  and  the  counsel  hear  and 
obey.  (Laughter).  That  is  where  we  have  got  a  good  deal  to 
learn  from  you.  It  is  e2UM>tly  as  it  should  be.  But  do  not  believe 
for  a  moment  that  there  is  any  abdication  on  the  part  of  our  tri- 
l>unal8^  from  the  Atlantic  to  the  Pacific,  of  the  functions  and  au- 
thority that  belonir  to  the  judicial  office.  (Cheers).  If  anybody  should 
go  oyer  there  and  try  it  on  he  would  find  that  lie  was  very  much 
mistaken  indeed.  There  is  an  example  set  by  that  august  tribunal 
to  which  I  have  referred.  No  Court  could  be  looked  up  to  with 
so  much  reverence  ;  no  Court,  I  think,  receives  the  homage  and 
deference,  not  only  of  the  community,  but  of  the  Bar,  in  such  a 
signal  way  as  that  ;  and  its  influence  is  widely  extended^  and 
other  tribunals  follow  as  they  may.  (Cheers).  Now,  gentlemen,  I 
must  not  occupy  any  more  of  your  time.  (Cries  of  '  go  on  0 . 1  can- 
not express  the  overflowing  feelings  that  are  welling  up  from  my 
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heart  at  this  momeot  that  I  shoald  find  myself  thus  honoared  by 
the  most  illustrioas  men  of  the  Beach  and  Bar  of  England^  and 
that  such  word  of  affection  for  mo  shoald  have  been  upoken  on 
every  side.  I  can  only  thank  yon  again  and  again.  Let  me  tell 
yoQ  what  one  of  my  predecessors  said-»I  think  many  of  yon  knew 
him — himself  a  very  greai  lawyer,  Mr.  Phelps.  (Cheers).  Before 
I  left  America  to  come  and  take  ap  my  office  here,  he  called  apon 
me  and  he  said, '  Mr.  Ghoate,  the  best  nights  that  yon  will  have 
in  England  are  those  that  yoa  will  have  with  the  Bench  and  tbe 
Bar.'  (Cheern.)  The  lawyers,*  said  he,  '  are  the  best  company  in 
England,  and  I  advise  you  to  lose  no  opportnnity  of  caltivating 
their  friendship.  Yoa  certainly  will  have  your  reward.'  My  Lord 
Chancellor  and  gentlemen,  I  have  my  reward  to-night.  (Cheers.) 
No  one  ever  had  a  more  rich  and  generous  oue.  I  shall  carry  the 
memory  of  it  with  me  as  long  as  I  live,  and  I  think  I  shall  be 
attracted  by  the  love  of  my  professional  brethren  to  visit  these 
shores  as  often  as  I  can.     (Load  cheers.) 

The  Lord  Chief  Juiitice* 8  Speecfe.— The  Lord  Chief  Justice: 
Your  Excellency,  my  lords  and  gentlemen, — Late  as  the  hour  is, 
and  charmed  as  we  have  been  by  the  eloqaence  to  which  we  have 
•jast  li.stened,  I  cannot  allow  this  great  assembly  to  separate  with- 
out  asking  yoa  to  do  honour  to  the  chairman,  who  has  graced  it 
with  his  presence  and  has  done  so  much  to  make  this  great  gather- 
ing a  success.  (Cheers).  The  fact  that  this  gathering  is  nupre- 
cedented,  the.  fact  that  Mr.  Choate  has  received  a  welcome 
from  a  larger  numb^  of  the  Bench  and  the  Bar  than  have 
ever  gathered  together  at  any  banquet  of  the  kind,  has  already 
recrived  notice  from  the  Lord  Chancellor  and  from  the  Attorney- 
General  ;  but  when  I  was  privileged,  on  behalf  of  the  BeMJ^  in 
conjanction  with  my  friend  the  Attorney -General,  to  send  to  his 
Bxcelleney  the  invitation,  I  felt,  as  we  all  felt,  that  in  order  to 
make  this  banqaet  a  complete  success  we  must  get  the  Lord  Chan- 
cellor as  our  president ;  and  I  need  not  tell  you  that  I  had  only  to 
mention  the  matter  to  him,  when  he  at  once  accepted  the  position 
which  he  has  filled  with  a  power  and  grace  and  ability  which  we 
all  recognise.  (Cheers.)  My  lords  and  gentlemen,  if  it  has  been 
difficalt  for  Uie  Lord  Chancellor  to  speak  of  the  Ambassador  in  hii 
presence,  it  is  difficult,  for  any  member  of  the  Bench,  or  for  any  tm 
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who  is  a  member  of  his  profession,  to  speak  of  the  Lord  Chancellor 
in  his  presence.    I  have  the  great  pleasure  of  recollecting  Sir 
Hardinge  OifFard  at  the  Bar.     I  had  the  hononr  of  being  his  junior 
on  many  occasionsi  and  of  knowing  that  he  was  one  of  the  kindest 
and  best  of  leaders.     I  had  the  honour  later  in  life  of  being  op< 
posed  to  him ;  and  I  am  proud  to  think  I  was  opposed  to  him  in  the 
last  case  in  which  he  appeared  at  the  Bar — with  what  success  mo- 
desty prevents  me  from  informing  you.     (Laaghter.)  But  we  all 
recognise  that  during  the  whole  of  his  career  of  thirty-five  years 
at  the  Bar— whether  as  junior,  or  a  great  leader,  or,  later,  as  Law 
Officer  of  the  Crown— Sir  Hardinge  GifFard  set  an  example  which 
has  been  surpassed  by  no  man  who  has  practised  at  the  Bar  in  my 
recollection,     (Cheers.)     Therefore  it  was  with  universal  acclama- 
tion and  satisfaction  that  he  was  called  to  the  high  office  he  has 
occupied  for  nearly  eighteen  years.    Of  the  position  of  the  Lord 
Chancellor  I  speak  with   more  diffidence^   speaking  as  one  of  the 
judges  of  the  High  Court.     He  enunciated  a  sentiment  the  other 
day  that  the  only  people  who  never  could  make  a  mistake,  never 
could  go  wrong,  were  the  Lords  of  Appeal  in  the  House  of  Lords 
when  they  were  delivering  judgment.  I  suppose  on  that  occasion  the 
Lord  Chancellor  was  speaking  of  the  majority  of  the  House  of  Lords, 
because  I  have  observ  od  that  there  is  not  alwHys  absolute  unanimity 
in  the  judgments  in  the  House  of  Lords.    (Laughter.)    I  do  not 
know  why  any  special  sanctity  rests  upon  the  majority  of  the  House 
of  Lords,  or  why  the  dissentient  minority  are  not  suppoved  to  be 
endowed  with  the  same  infallibility.    All   I   ran  say  is  that  when 
the  judgments  of  the  House  of  Lords  hap(  en  to  concur  with  our 
own,  we  are  ready  enough  to  agree  with  them,  but  we  do  not  regard 
them  with  the  same  equanimity  when  they  find  out  that  they  know 
a  gre&i  deal  more  about  the  cases  than  the  jndges  do.  (Laaghter.) 
But  it  is  not  so  much  as  to  the  judgments  the  Lord  Chancellor  may 
deliver  that  I  wish   to  say  a  word  to-night     I  desire  to  say  that, 
having  practised  before  many  judges,  and  having  practised  before 
sev  ral  Lord  Chancellors — ^I  am  speaking  as  one  of  the  judges  now 
called  upon  to  preside  in  the  Courts — I  venture  to  suggest  that 
there  is  no  member  of  the  profession  but  would  agree  with  me  when 
I  say  that,  as  the  pn>sident  of  a  Court,  the  Lord  Chanrellor  sets  an 
example  that  every  judgtt  may  follow    (Cheers.l   I  ha\e  more  than 
HOnce  spoken  of  the  difficulty  of  the  task  a  judge  has  to  learn  in 
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knowing  when  to  be  silent  and  when  to  speak,  in  knowing  how  to 
encourage  young  men  to  bring  out  their  arguments.  I  do  not  hesitate 
to  say,  in  his  presence,  that,  as  the  president  of  his  Court,  in  en* 
couraging  people  to  say  what  they  have  to  say  in  the  shortest  pos- 
sible time,  without  interfering  with  the  course  of  the  argument,  he 
sets  every  judge  an  example.  I  often  feel  it  is  in  this  capacity  wo 
shall,  and  ought  always,  to  look  back  upon  the  Lord  Chancellor  a 
long  tenure  of  the  high  office  he  has  so  ably  filled*  (Cheers.)  My 
lords,  and  gentlemen,  this  night  will  be  in  our  memories,  I  am  sure, 
as  lofig  as  we  live.  It  has  been  an  immense  satisfaction  to  the  Bench 
and  a  great  satisfaction  to  the  members  of  the  Bar  to  have  been 
persent  here  and  to  know  that  this  banquet  has  been  such  a  sue* 
cess  as  it  has  proved  to  be.  Upwards  of  300  members  of  the  Bench 
and  the  Bar  at  once  put  their  names  on  the  committee  when  the 
suggestion  of  the  banquet  was  made.  The  reception  of  it  showed  the 
absolute  unanimity  of  the  pofession  in  wishing  that  this  tribute  to 
Mr.  Choate  should  be  paid.  (Cheers.)  But  as  I  began,  so  I  will  end. 
It  would  not  have  been  the  success  it  has  been  had  we  not  had  the 
Lord  Chancellor  at  the  head  of  our  proceedings  to  propoee  the 
health  of  Mr.  Choate,  in  conjunction  with  the  Attorney-General, 
and  to  make  the  speech  which  will  live  in  our  memory.  I  care  not 
whether  anyone  holds  the  misguided  view  that  Lord  Chancellors  or 
Lords  of  Appeal  are  not  judges,  at  any  rate  to  night  you  will  all 
agree  with  me  that  the  Bench  and  the  Bar  owe  a  debt  gratitude  to 
the  Lord  Chancellor  for  having  presided  and  presented  our  views 
and  our  good  wishes  to  Mr.  Choate  in  such  felicitous  terms.  I  ask 
yon  to  join  me,  as  I  am  sure  you  will  do,  in  wishing  good  health  to 
the  Lord  Chancellor.     (Cheers.) 

The  Lord  Cha/ncellor^s  Reply. — My  Lord  Chief  Justice,  my 
lords  and  gentlemen, — I  do  not  propose  at  this  late  period  to 
inflict  upon  you  a  second  speech,  but  there  were  two  observa* 
tions  to  which  I  will  ask  your  leave  to  repl}'.  One  is  from 
my  distinguished  friend,  who,  as  I  understand  him,  has  given  me 
an  invitation  to  come  to  his  country,  and  has  informed  me  at  the 
same  time  that  there  are  a  thousand  and  ten  ladies  who  are 
barristers.  Perhaps  it  was  a  fortuitous  connection  of  sentences- 
he  has  told  us  that  we  ought  all  to  embrace  the  opportnoitgr' 
(Laughter).     Whether  he  meant  that   we   were  to  embraoe  9 
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thoosQitd  and  ten  lady  barristers  I  do  not  know— (laughter) -**-but 
before  I  accept  the  invitation  I  n^ish    to  have  that   perfectly  ex- 
plained.    (Laughter).     The  only  other  observation  I  wish  to  make 
is  that  my  distinguished  friend>  the  Lord  Chief  Ju>tice,  attributes 
to  me  something   as  to  the   infallibility  of    those  who  form   the 
highest  judicial  tribunal  in  this  country,  the  Lords  of  Appeal  in 
the  HoQse  of  Lords.     You  a  nuot  show  that  I  ever  uttered  such 
an  observation —I  suppose  it  was  after  dinner,  if  I  did.  (Laughter.) 
If  I  were  asked    what  my  view  is  upon  that  question  I  should    say 
that  no  one  knows  whether  it  is  true  bee  use  there  is  nobody  else 
who  can  set  us  right.     That  does  not  necessarily  infer,  that,  in  the 
abstract,  in  the  view  of  philosophical  stbtesmen  and  legislative  an4 
judicial  authority,  our  views  are   absolutely  right.     All  I  can  say 
is  that  it  is  in  the   course  of  my    experience  not  absoluttfly  im. 
possible  that  the  highest  Court  of   Appeal  has    been   ludicrously 
wrong — (laughter) — but  that  does  not  prevent   the  operation  of 
that  most  material  and  important   principle  of  our   law,  that   it  is 
desirable  thi^t  litigation  should  cease.     And  in  that  1  am  speaking 
most  distinterestedly,  because  I  am  not  certain  that  that  proposi- 
tion   as  applicable  to  lawyers  is  true.     (Laughter),    It  is   only 
applicable   to  the  State.     That  litigation   should  cease  is  truly  a 
thing  desirable  for  the  State,  but  by  no  means  desirable  for  law- 
yers.     I  had  almost  forgotten  what  I  had  got  up  to  speak    about, 
but  I  believe  it  was  to  return  thanks  for  the  toast  of  my  health, 
and  therefore  I  propose  to  do  so  by  saying/ 1  thank  you.'  (Cheers). 
— [English  Law  Journal). 

His  Choice  of  the  Late. — ^The  New  York  Times  prints  a  story 
about  a  white  man  who  was  arraigned  before  a  colored  justice  of 
the  peace  during  reconstruction  times  for  killing  a  man  and  stealing 
his  mule.  It  was  in  Arkansas,  near  the  Texas  border,  and  there 
was  some  rivalry  between  the  States,  but  the  colored  justice  tried 
always  to  preserve  an  impartial  frame  of  mind. 

'*  We's  got  two  kinds  oblaw  in  £b  yere  co%"  he  said.  ^'  Texas 
law  an'  Arkansas  law.     Which  will  you  hab  7' 


9» 


The  prisoner  thought  a  minute  and  then  guessed  that  he  would 
take  the  Adrkanaas  law. 


Digitized  by 


Google 


158  THB  MAPIUIS  LAW  JOUBHAL*  [rOL.  XV. 

"  Den  I  discharge  you  f o'  stealin'  de  male  an'  hang  70  fo'  killin' 
de  man/' 

'*  Hold  on  a  minute,  Judge/'  said  the  prisoner.    "  Better  make 
that  Texas  law." 

"All  right,  under  de  law  ob  law  I  fine  fo'  killin'  de   man  an* 
hang  you  fo'  stealin'  de  mnle." — Case  and  Comment. 


REVIEWS. 


FawceW9  Law  of  Landlord  and  Tenant,  8rd  edition-  By  W.  D. 
Rawlins  K.  C  Price  25  sh.  Published  by  Mkssbs.  Bdttkb- 
WORTH  &  Co.,  12,  Bell  Yard  Temple  Bar.,  London,  W.  C. 

Fawcett's  Law  of  Landlord  and  Tenant  is  of  enormous  interest 
to  the  vast  population  connected  veith  the  land.  Although  the 
land  tenures  of  the  country  have  numerous  peculiarities  which  have 
nothing  in  common  with  the  relation  of  lessor  and  lessee  undir  the 
English  Law,  there  are  numerous  principles  of  the  latter  system 
whose  application  is  undeniably  useful.  Bights  in  land  m  the 
country  are  generally  divided  between  several  persons  not  as  a 
result  of  contract  but  generally  of  custom.  It  is  often  a  misnomer  to 
call  any  one  of  these  as  the  landowner  and  the  others  as  his  tenants 
or  under-tenants.  The  mischief  of  English  analogies  has  been 
pointed  out  with  great  force  by  Mr.  Justice  Snbramania  Aiyar  in 
23,  Madras.  But  outside  the  tenures  which  have  their  own 
special  history  there  is  the  large  field  of  contractual  relation 
known  as  that  of  lessor  and  lessee  under  the  Transfer  of  Property 
Act.  The  English  Law  of  Landlord  and  Ten.mt  is  necessary  for  the 
elucidation  of  the  provisions  of  the  1  ransfer  of  Property  Act.  Even 
the  principles  of  the  English  Appropriation  Act  were  recently 
applied  to  a  case  of  tenant  for  life  and  reversioner  claiming  rents 
from  the  lessee.  There  are  several  st mdard  English  treatises  like 
Woodfall's  and  Foa's  which  ar^  safe  guides  to  the  practitioner  and 
the  judge  in  the  study  of  the  English  Law  of  Landlord  and  Tenant. 
Mr.  Fawcett's  book,  which  is  not  quite  so  bulky  as  Foa's  nor  com- 
parable to  Woodfall's  in  thoroughness  of  treatment  is  yet  altogoiher 
reliable  in  its  exposition  of  the  Law  of  Landlord  and  Tenant 
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Propositions  are  more  clearly  and  concisely  stated  and  are  there- 
fore more  easily  apprehended  than  is  the  case  in  Woodfall's  cele- 
hratf^d  trustise.  The  book  has  gone  through  three  editions  which  is 
itself  a  proof  of  the  appreciation  of  the  prof es^sion.  W  e  commend 
it  to  all  interested  in  the  study  of  a  most  important  branch  of  the 
Law  of  Property  in  this  country. 


Williams  on  Vi^ndor^  and  Purchasers,  Vol  II,  by  T.  Ctprian  Wil- 
LiAMS.  Published  by  Mkssrs.  Swbbt  and  Maxwbll.  Ld.,  8, 
Chancery  Lane,  London. 

Thtf  name  of  Cyprian  Williams  is  a  guarantee  of  excellence  in 
the  quality  of  this  work* 

Sugden's  Vendors  and  Purchasers  is  long  out  of  date.  Dart's 
standard  treatise  doubtless  holds  the  field.  But  the  law  of  Vendor 
and  J^urchaser  deserves  to  be  re  stated  by  so  learned  and  acute  a 
writer  as  the  editor  of  Williams  on  Real  and  Personal  Property. 
The  publishers  Messrs.  Sweet  and  Maxwell  deserve  great  credit  for 
issuing  a  temporary  second  volume  to  meet  the  delay  in  its  final 
issue  from  the  hands  of  the  author.  We  commend  the  valuable 
work  to  all  judges  and  practicioners  in  India. 


Seaborne^ s  Law  of  Vendors  and  Purchasers  of  Real  Property,  6th 
edition  1904,  by  W.  Arnold  Jolly,  M.  A.  Price  10  sL  6d. 
Published  by  Mbssbs.  Buttjcbworth  &  Co.,  12,  Bell  Yard 
Ttrmple  Bar.,  London,  W.  C. 

We  can  heartily  recommend  this  book  to  students-  It  contains 
a  clear  and  concise  statement  of  the  law  relating  to  Vendors  and 
Purchasers.  'i*he  subject  is  dealt  with  in  its  natural  order  beginning 
with  what  constitutes  a  contract  and  ending  with  the  completion  of 
the  sale.  It  occupies  a  position  in  relation  to  such  standard  works 
as  Dart's  Vendors  and  Purchasers  similar  to  that  which  XJnderhill 
on  IVusts  does  to  Lewin  on  Trusts.  We  can  confidently  say  that  a 
difficult  subject  id  treated  with  great  lucidity. 
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Law  of  Bankruptcy  by  Edwarix  Man60K.  Price  7  sh.  6  d.  Publish- 
ed  by  Messes.  Swkit  and  Maxwbtl,  Ld.,  8  Chancery  Lane 
London. 

Mr.  Manson's  book  on  the  law  of  Bankruptcy  most  be  welcome 
to  the  novice  at  the  English  bar  who  turns  his  attention  to  the 
practice  of  the  Bankruptcy  Court.  There  are  standard  treatises  on 
the  Law  of  Bankruptcy.  But  they  must  be  bewildering  to  the 
beginner.  The  practice  in  bankruptcy  is  set  out  in  this  short  book 
with  a  succinctness  and  clearness  that  cannot  fail  to  be  exceedingly 
helpful  to  the  young  aspirants  to  Bankruptcy  practice. 


The  Law  relating  to  Money  lenders  by  Hastings.  Price  3  th.  6  d. 
Published  by  Mbssbs.  Buttbbwobth  and  Co.,  12,  Bell  Yard 
Temple  Bar,  London,  W,  C. 

Hastings  Law  of  Money  lenders  is  of  special  interest  in  this 
country.  The  passage  of  the  English  Money  Lenders  Act  proves 
that,  even  in  the  freest  country  in  the  world,  debtors  require  par- 
tection  against  money -It^nders*  Belief  a^rainst  unconscionable  la^- 
gains  has  always  been  given  in  India  where  they  was  evidence  of 
the  exercise  of  undue  iuiiuence.  The  amendment  to  the  Indian 
Contract  Act  which  has  given  rise  to  a  presumption  in  favour  of  the 
debtor  where  without  his  occupying  any  special  position  of  tutelage 
advantage  has  been  taken  by  a  money-lender,  has  made  the  decision 
of  English  Courts  useful  for  the  right  appreciation  of  the  change 
of  law.  We  have  no  doubt  that  the  Hastings'  little  book  will  be 
of  equal  value  in  India  and  in  England. 


The  Law  of  Easements  by  T.  T.  Blyth.  Price  6  sh.  Published  by 
Mbssbs.  Swijet  and  Maxwbll,  Ld.,  3,  Chancery  Lane,  London, 
W,  C. 

We  welcome  Mr.  Blyth's  epitome  of  the  Law  of  Easements.  It 
is  a  department  of  law  which  is  increasing  in  interest  in  this  coantry 
The  Indian  Easements  Act  has  now  been  extended  to  almost  all 
parts  of  the  country.    It  is  based  almost  exclusively  on  the  Englidi 
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Law.  An  Eptome  of  tbat  law  is  therefore  welcome  to  stndents  in 
tbis  cocin^  for  the  better  understanding  of  the  Act.  It  is  not  of 
coarse  intended  to  displace  the  treatises  of  Gale  and  Qoddard  and 
Washbnme.  Nor  does  it  appear  to  us  to  possess  the  merits  of 
Innes's  excellent  Digest  of  the  Law  of  Easements ;  for  that  book 
is  much  more  complete  than  the  present  one.  But  we  have  no 
hesitation  in  recommending  it  to  students  all  over  the  country  as 
an  excellent  introduction  to  a  study  of  the  Indian  Act. 

Malabar  Law  and  Cuaiom  by  Lewis  Moore,     third  edition  1905. 

Published   by  Msssss.  Higginbothom   k>   Co.,  Mount  Boad^ 

Madras. 
We  congratulate  Mr.  Moore  on  his  third  edition  of  Malabar  Law 
and  custom.  The  book  has  undergone  very  considereble  revision 
in  the  present  edition  so  as  to  justify  the  editor  in  affixing  his  name 
to  the  book  instead  of  Mr.  Wigrame^s.  Malabar  Law  is  peculiar  in 
many  respects  and  a  very  large  body  of  litigation  in  the  High 
Court  deals  with  it.  The  book  supplied  a  real  want  when  Mr. 
Wigram  first  issued  it.  With  the  improvements  which  Mr.  Moore 
has  made,  it  is  a  standard  authority  on  that  law.  On  several 
important  problems  we  have  written  in  the'  pages  of  this  Journal, 
Mr.  Moore's  opinion  upon  them  might  have  been  of  value.  But 
he  has  carefully  avoided  any  excursion  into  that  somewhat  thorny 
r^on.    We  commend  the  new  edition  to  the  profession. 

The  Law  of  Evidence  by  Sybd  Ambub  Ali  and  John  Gkobob 
WooDEOFFB.  8rd  edition  1905.  Price  Bs.  18  cloth  Rs.  20  half 
calf.  Published  by  Messbs.  Thack£b  Spbing  &  Co.  S.  16, 
Government  Place,  Calcutta. 

The  second  edition  has  had  a  sale  as  rapid  as  the  first  and 
we  have  to  congratulate  the  learned  authors  on  the  issue  of  the 
third  edition  within  so  short  a  time.  The  law  of  evidence  is  the 
mo»t  important  in  this  country  for,  judge  and  magistrate  and  reve- 
nue officer  and  practising  lawyer  have  all  to  be  thoroughly  posted 
in  it.  The  Indian  Evidence  Act  has  undergone  very  little  modifi- 
cation since  it  was  placed  upon  the  statute  book.  Various  com- 
mentaries have  been  written  upon  the  Act  It  is  sufficient  praise 
for  this  book  that  it  has  displaced  every  other  on  the  subject. 
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Concise  Forms  of  Wills  by  Hayes  and  Jarmans.  Price  21  sh. 
Published  by  Mbssks.  Swbit  and  Maxwell,  Ld.,  8,  Chancery 
Lane,  London,  W.  C. 

This  is  a  well  known  book.  It  has  passed  through  eleven  edi- 
tions already  and  the  twelfth  is  now  issued  to  the  public.  No 
conveyancer  engaged  in  the  task  of  preparing  wills  should  be 
without  it.  Tho  notes  appended  to  the  various  forms  are  of  great 
practical  utility. 

The  time  has  now  come  when  a  work  od  the  same  lines  but 
adopted  to  the  Hindu  and  the  Muhammadan  kws  and  the  statutory 
provisions  relating  to  sales,  mortgages  and  gifts  should  be  prepared 
in  India.  We  have  no  doubt  this  want  will  soon  be  supplied  by 
some  talented  and  industrious  member  of  the  profession  whidi 
attracts  the  cream  of  the  intelligence  of  the  country.  Whenever 
such  a  work  is  undertaken  Hayes  and  Jarmau's  concise  forms  will 
be  of  invaluable  service  to  the  author. 


PoiDeWs  Principles  and  Practice  of  the  Law  of  Evidence,  8th 
Edition,  1904,  by  i.BSSBS.  John  Cctler,  m-a.,  K.  C.  and 
Charles  F,  Caonby  b.a.,  Price  20  sh.  Published  by  Messrs. 
Butterworth  and  Co.,  12,  Bell  Yard,  Temple  Bar,  London, 
W.  C.  :— 

Notwithstanding  the  existence  of  many  treatises  on  the  prin- 
ciples and  practice  of  the  Law  of  Evidence,  Powell's  book  has 
attained  its  place  as  one  of  the  favourites  of  the  profession.  The 
principles  are  well  arranged  and  clearly  stated  and  the  book  is 
at  once  concise  and  accurate.  There  is  no  doubt  that  the  present 
edition  will  continue  to  enjoy  the  confidence  of  the  profession 
which  its  predecessors  have  justified. 

The  Appendix  gives  the  provisions  of  the  various  enactments 
laying  down  special  rules  of  evidence  and  the  rules  of  the  Snpr^e 
and  County  Courts  bearing  upon  the  production  of  evidence. 
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DI8INHERISI0N  FOR  MURDER. 

The  case  of  Vedanayaga  Mtidaliar  v.  VedammaJ}  raises  some 
novel  and  interesting  questions  which  have  not  previously  been 
the  subject  of  any  judicial  pronouncement  in  India  except  in  the 
case  of  Shah  Khanam  v.  Kalandhar  Khan^  a  decision  of  the 
Chief  Court  of  Panjab.  A  Hindu  mother  charged  with  the  mur- 
der of  her  son  was  tried  and  acquitted.  The  next  reversioner 
after  the  widow  who  happened  to  be  in  possession  of  the  property 
of  the  deceased  sued  to  establish  his  right  to  the  property  on  the 
ground  that  the  widow  was  disentitled  to  inherit  by  reason  of 
having  caused  the  succession  to  open  by  her  own  crime.  The 
question^  therefore,  arose  for  consideration  whether  the  widow  lost 
the  inheritance  so  as  to  let  in  the  next  heir,  or  succeeded  to  the 
property  only  to  hold  it  in  trust  for  the  next  heir.  The  learned 
Judges  in  an  elaborate  judgment  came  to  the  conclusion  that  the 
widow  was  disentitled  to  inherit  or  preferably  that  she  held  it  in 
trust  for  the  next  heir  of  the  deceased.  We  have  hitherto  refrain- 
ed from  making  any  comments  on  this  case  under  the  belief  that 
the  Judicial  Committee  of  the  Privy  Council  was  likely  to  be  invok- 
ed to  deal  with  the  question.  There  appears,  however,  to  be  no 
prospect  of  the  party  dissatisfied  with  the  judgment  taking  that 
course. 

Being  a  question  relating  to  the  law  of  succession  amongst 
Hindus,  under  S-  16  of  Act  III  of  1873  the  Hindu  Law  must  form 
the  role  of  decision  ''  unless  such  law  has  by  legislative  enactment 
been  altered  or  abolished'\  The  learned  Judges  say  and  we  think 
rightly  that  there  is  no  principle  of  the  Hindu  Law  disentitling 
the  heir  who  murders  the  ancestor  to  the  inheritance.  If  the 
Hindu  Law  did  not  prescribe  the  course  of  succession  to  the  pro- 
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pert  J  of  a  person  dyi"^,  clause  (c)  autJiorises  the  court  to  act  ac- 
cording to  justice,  equity  and  good  conscience.  It  is  impossible 
to  argue  that  no  specitic  rule  exists  in  the  Hindu  Law  with  refer- 
ence to  succession  when  the  ancestor  is  murdered  by  the  heir  and 
therefore  the  rule  of  justice,  equity  and  good  conscience  is  let  in, 
for  in  thit  view  every  rule  of  justice,  equity  and  good  conj^citnce 
may  be  introduced  unless  it  is  expressly  contradicted  by  a  text  of 
the  Hindu  L  iw  to  mod  fy  the  Hindu  Law  of  Succession.  The  sec- 
tion evidently  means,  where  no  provision  exists  in  the  Hindu  Law 
determining  the  heir  where  certain  relations  do  not  exist  the  rule 
of  justice,  equity  and  good  conscience  may  be  applied  to  fix  the 
descent  of  the  property  of  the  person  dying.  Clause  (c)  cannot  be 
understood  as  opciiing  a  door  for  the  application  of  equitable  rules 
however  abstractly  just  in  themselves  to  cr.ses  of  succession,  mar- 
riage, and  caste  wherever  no  provision  is  found  in  direct  contra- 
diction of  those  rules.  No  doubt  the  application  of  justice,  equity 
and  good  conscience  is  a  tempting  and  perhaps  even  a  fascinating 
exercise  of  judicial  discretion.  But  the  Legislature  has  wisely 
kept  it  within  well  defined  limits.  Clause  (c)  being  then  out  of 
the  way,  and  there  being  no  rule  of  Hindu  Law,  disentitling  the 
murderer  to  the  succession,  is  it  possible  to  qualify  the  provision 
that  the  Hindu  Law  shall  form  the  rule  of  decision  by  any  canon 
of  construction  justifying  an  exception  that  a  person  shall  not  pro- 
fit by  his  own  wrong.  It  seems  to  us  to  be  impossible  to  cut  down 
the  express  language  of  the  section  by  any  such  rule  of  public 
policy  especially  where  the  Legislature  has  specified  one  qualifi- 
cation by  the  words  "  unless  such  law  has  by  any  legislative  enact- 
ment been  altered  or  abolished.'*  It  would  have  been  easy  to  add 
*'or  unless  such  law  was  repugnant  to  justice,  equity  and  good  con- 
science". The  province  of  the  judiciary  is  well  defined  by  Green  J- 
in  "  Carpenter's  estate^'*  in  the  following  language  :  *'  When  the 
imperative  language  of  a  statute  prescribes  that  upon  the  death  of 
a  person  his  estate  shall  vest  in  his  children  in  the  absence  of  a  will 
how  can  any  doctrine  or  principle  or  other  thing  called  public 
policy  take  away  the  estate  of  a  child  and  give  it  to  some  other 
person-  The  intestate  law  casts  the  estate  upon  certain  designated 
persons  and  this  is  absolute  and  peremptory  and  the  estate  cannot 
be  diverted  from  those  persons  and  given  to  other  persons  with- 

.  1.    50.  Am.  8t.  B.,  p.  766,  at  p.  776» 
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out  violating  the  statute.  There  can  be  no  public  policy  wbicb 
contwvenes  the  positive  language  of  a  statute''.  The  decisions  of 
American  States  Courts  in  ^' Carpenter^ s Estate^''  amd  in  ''  Schellerk' 
berger  v.  Ransom^"  on  review  where  the  courts  refused  to  qualify 
the  statute  relating  to  succession  by  denying  the  inheritance  to  the 
murdering  heir  appear  to  lay  down  the  correct  rule  notwithstanding 
the  contrary  decision  in  Biggs  v.  Palmer'^.  The  last  decision  may, 
however,  be  explained  as  was  done  in  '*  Carpenter's  Estate^''  on  the 
ground  that  it  was  a  case  of  a  devisee  murdering  the  testator  so 
as  to  prevent  his  altering  the  will  and  that  it  involved  the  opera- 
tion of  a  private  grant  and  not  an  interference  with  the  statutory 
law  of  descent.  As  put  by  Oreen  J.,  "  it  was  only  necessary  to  set 
aside  an  instrument  between  private  parties  on  the  ground  of 
fraud  but  not  to  set  aside  the  positive  law  of  a  State''.  It  is  no  doubt 
true  that  the  Court  of  Appeal  in  England  in  Cleaver  y.Mutal  Reserve, 
Fund  Life  Association*  W2k^  ol  o^xnyoTL  that  S.  11  of  the  Married 
Women's  Property  Act  of  1832  which  created  a  trust  of  moneys  due 
upon  a  policy  in  favour  of  the  wife  of  the  insured  was  qualified  by  the 
rule  that  a  wife  veho  was  the  murderer  of  the  assured  should  take  no 
benefit  under  the  trusty  and  that  in  the  construction  of  Acts  of  Parlia- 
ment, gerteral  words  which  might  include  cases  obnoxious  t  this  prin- 
ciple must  be  read  and  construed  as  subject  t )  this  principle  of  pub- 
lic policy.  But  this  casu  appears  to  rest  on  grounds  peculiar  to  Courts 
of  Equity  that  they  will  not  help  u  cestui  que  trust  claiming  the  bene- 
fit of  a  trust  which  is  a  creature  of  his  own  wrong  and  may,  therefore, 
be  dismissed  from  consideration  in  deal.ng  with  the  general  ques- 
tion whether  a  rul«  of  positive  law  contained  in  a  statute  may  be 
qualified  by  any  principle  of  public  policy.  Suppoie  the  h  ir-at- 
law  in  England  murders  his  anct'stor  :vnd  claims  the  estate  under 
the  o:  dinary  liw  ot  succession  cau  he  be  defeated  by  any  pr  nciple  of 
public  policy  from  taking  the  inheritance  ?  JStatute  33  A  04,  Vic, 
U.  23.  has  repealed  the  common  law  rule  ubout  the  corruption  of 
the  blood  of  a  person  convicted  of  murder  and  we  think  there  is  no 
principle  at  the  present  day  by  which  thi  inheritance  can  bo  taken 
away  from  the  heir  guilty  of  the  murder  of  his  ancestor.  See 
Stephen  s  comuient;iries  Vol    IV,  p.  416.     Suppose  again  a  case  of 


6n.  Am   St.  E.  7(55.  3.     12.  Am.  St.  R.  819. 

59  N .  W.  R-  9>6.  4.     (189S)  1.  Q.  B.  147. 
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intestate  saccession  ander  the  Indian  Snccession  Act  (Act  X  of 
1865)  can  it  be  contended  iu  the  face  of  the  provision  in  S.  2  that 
the  rules  therein  contained  shall  constitute  the  law  of  British  India 
applicaole  to  cases  of  intest«ite  succession  and  the  provisions  of  Ss. 
26,  27  and  28  prescribing  such  succession,  that  the  widow  who 
murders  her  husband  is  disentitled  to  inherit  ?  It  appears  to  us  that 
the  position  under  S.  16  of  the  Madras  Civil  Court  Acts  is  stronger 
against  the  introduction  of  a  rule  of  public  policy  to  qualify  the 
Hindu  Law  of  Succession  as  the    section  itself  provides  the  only 
qualification  by  the  words  *'  unless  snch  law  has  by  any  legislative 
enactment  been  altered''.   There  is  a  curious  mist<ike   into  which 
the  learned  judges  appear  to  have  fallen  in  saying  that  other  non- 
statutory qualifications  have  been  recognised  and  that  it  would, 
thereforOi  be  harsh   to  close  the  door  against  the  rule  of  pubUc 
policy  that  a  wrong  doer  shall  not  benefit  by  his  own  wrong     It 
appears  to  have  been  overlooked  that  the  Hindu  Law  referred  to  in 
clause  (a)  of  S.  16  is  not  the  text  of  Yagnyalkya  beginning  with 
"  Patni  duhitaras  cfeatva"  but  the  totality  of  rules  adumbrated  from 
the  texts  and  commentaries  with   all  exceptions  and  qualifications 
and  known  as  the  Hindu  law.     The    reference,  therefore,  in  the 
judgment  to  incontmence  and  incapacity  seems  hardly   germane 
to  the  consideration  of  the  problem.     It  seems  to  us,  therefore,  that 
the  plain  construction  of  S.  16  of  Act  III  of  1873  leaves  no  room 
for  the  introduction  of  any   principle  of  public  policy  so  as  to 
qualify  the  plain  right  of  the  mother  to  inherit  the  property   of  the 
son.  The  case  in  1  Punjab  Reports  455  seems  no  doubt  to  be  in  point 
But  the  value  of  it  as  an  authority  is  considerably  impaired  by  the 
position  taken  up  by  the  learned  Judges  in  that  case  that  they  had 
only  to  discover  the  rule  of  justice,  equity  and  good  conscience  and 
then  apply  it  to  the  case  under  consideration.  The  learned  judges  did 
not  decide  whether  if  they  were  bound  to  decide  the  case  accord- 
ing to  Muhammadan  Law  and  there  was  no  provision  in  it  negativing 
the  right  of  the  murdering  heir  they  were  justified  in  introducing 
this  principle  of  public  policy  to  modify  the  Muhammadan  Law. 
Both  the  learned  judges  dispose  of  the  case  apart  from  the  Muham 
madan  Law  whicb  they  seem  to  have  thought  was  applicable.    One 
of  them  thought  that  if  the  Muhammadan  law  applied  the  disqaali- 
fication  was  laid  down  in  it  and  he  appears  to   be  right.    See 
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Shama    Chum    Sircar* s  Mahammadan  law  Vol  II,  page  285  and 
Ameer  AU^a,  Muhammadan  Law  Vol  II,  pages  87,  96,  123. 

There  are  no  doubt  various  rales  of  interpretation  of  statutes 
which  qualify  their  general  language  such  as  that  general  words  in  a 
statute  apply  only  to  English  and  not  to  foreign  persons  or  things, 
that  general  words  should  be  limited  so  as  not  to  alter  the  common  law^ 
—  i(?ee  Hardcastle  on  Statutory  £au7,  pp.  195  and  197.     But  these  do 
not  appear  to  us  to  justify  the  introduction  of  equitable  maxims  to  cut 
down  the  pli^in  words  in  a  law  of  succession-And  the  rule  against  per- 
mitting advantage  from  one's  own  wrong  which  is  often  applied  to  cut 
down  the  generality  of  the  language  of  particular  statutes  has  in 
no  instance  been  extended  to  qualify  the  plain  language  of  the 
law  of  succession.     The  numerous  cases  dealt  with  in  Maxwell  on 
the    Interpretation    of     Statute^   as   illustrating    the  application 
of  this  maxim  at  pages  287  to  297  of  the  3rd  editition  are  merely 
instances  of  vague  general  and  ambiguous   language  being  con- 
trolled by  the  principle.     We  see,  therefore,   no  warrant  for  not 
giving  the  inheritance  to  the  mother  who  was  entitled  to  it  under 
the  Hindu  Law  of  Succession.    The  enactment  in  S.   85  of  the 
Indian  Trusts  Act  contains  an  excellent  rule  which  can  only  be 
applied  to  the  cases  expressly  falling  within  the  language  of  that 
Section.     We  can  hardly  imagine  any  analogy  between  a  case  of 
coercion  preventing  the  revocation  of  a  will  followed  by  the  vesting 
of  the  legacy  in  the  legatee  for  the  benefit  of  the  testator's  legal 
representative  and  the  case  of  qualifying  the  Hindu  Law  by  a  rule 
of  public  policy  unknown  to  it.     If  that  section  is  referred  to  for 
the  purpose  of  indicating  the  wisdom  of  a  rule  to  be  enacted  by  the 
Legislature  that  the  heir  who  murders  his  ancestor  shall  not  take 
his  property  we  have  no  quarrel    with    the    application.     But    it 
seems  to  us     hardly  to    justify   the  qualification  of  the  Hindu 
Law  by  the  introduction  of  any  rule  of  public  policy. 

Assuming,  however,  that  it  is  open  to  the  Court  to  determine 
the  question  of  the  right  to  inheritance  of  the  murderer  in  the 
light  of  justice,  equity  and  good  conscience  we  proceed  to  ask, 
what  is  the  rule  which  should  be  applied  under  the  circumstances  ? 
Subruhmanya  Atyar  and  Boddam,  JJ.  hold  that  although  the 
person  charged  with  murder  has  been  tried   and  acquitted  the 
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question  of  his  guilt  mav  a^-aia  be  ajo^itatecl  in  tlie  Civil  Court 
with  .1  view  to  his  disiiilierision  in  the  eve  nt  of  a  finding  of  guilt 
for  they  say  the  wron::-doer  sh  ill  not  benefit  by  his  own  wrong. 
Admitting  the  question  to  be  oiij  of  publu^  policy  we  may  take 
leave  to  doubt  whetlior  there  is  any  publiij  policy  in  setting  up 
a  conflict  of  jurisdictions  and  in  inviting  the  Civil  Court  to 
pronounce  a  person  guilty  in  the  face  of  a  solemn  acquittal  bj 
a  Criminal  Court.  We  venture  to  suppose  that  unless  such  a 
rule  of  public  policy  has  been  enunciated  and  upheld  by  other 
systems  of  law  in  Indi  n  Court  ought  to  be  slow  to  invent  a 
rule  of  such  manifest  inconvenience.  In  none  of  the  American 
cases  was  t'lo  quesiion  of  guilt  raised  apart  from  conviction. 
The  Bn'^lish  law  of  ttaiailer  which  resulted  in  forfeiture  of 
property  and  in  corru;  t'on  of  blood  which  destroyed  the  right  to 
inheritance  was  based  upon  conviction  and  judgment  either  of 
out  lawry  or  of  death.  See  Ste4)htn\^  commentf tries  Vol.  IV  pp. 
411  to  416.  In  the  absence  of  such  judgment  the  heir^s  right  to 
inherit  subsisted.  Under  the  Code  Napoleoii  "  ho  who  has  been 
found  guilty  of  having  killed  or  attenipted  to  kill  the  dacedant" 
was  excluded  from  succession. — 8ee  Cachard\s  French  CivU  Code, 
Art,  72*7 . — There  were  certain  others  who  were  also  pronounced 
unworthy  but  we  iiave  nothing  to  do  with  them.  As  regards  the 
murdering  heir  the  disinherision  was  confined  to  the  person  found 
guilty. 

An  enquiry  into  the  provisions  of  the  Civil  law  seems  to 
have  hardly  any  value,  for  tha  cases  of  unworthiness  were  miuirold 
and  they  could  hardly  be  rested  upo»i  the  principle  of  the  wr9ng- 
doer  not  being  allowed  to  beneilt  by  his  own  wnsng.  Unworthi- 
ness arose  where  tlierj  w  is  mortal  liatred,  where  anything  ag  .in4 
the  honour  of  the  ancestor  was  at.empted,  or  where  h  s  death  was 
caused  by  ne^lect^  or  was  only  attempted,  an  J  so  on.  Nui  wtre 
the  cases  of  unwort'siaoss  conaned  to  these  heiids  for  it  wjjs  1  eld 
to  be  just  to  deprive  the  heir  of  the  inheritance  where  good  man- 
ners and  equity  require!  that  he  should  be  declared  unworthy. 
See  DomaVi<  Civil  L%ic,  Art.  2550  to  Art.  2bQ7, 

Lil  e  the  archaic  Hindu  L  iW  which  laid  down  the  disquali- 
fication of  the  bon  wlio  hate^l  his  fathL^-,  t;  e  l^oman  Law  of 
unwoFthinJss  seem^  to  havo  travelled  over  a  wide  field.  It  appears 
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to  US  that  a  raodero  Court  of  Justice  concei^niig  itself  at  liberty  4o 
set  aj-ide  tlio  orrliii  .rj  rule  of  inheritance  by  the  importation  of 
rules  of  pu'  lie  polity  would  hardly  bt»  <jfover  ed  by  sound  principle  if 
it  authorised  an  enquiry  as  to  guilt  in  c  i^es  other  than  of  public  con- 
viction. Whether  in  the  absence  of  criminal  prosecuiion  an  enquiry 
into  gu  It  may  bo  anth  ri.-ed  is  perha])8  a  somewl  at  different  question. 
Xor  is  the  hiw  without  analogy  fortakin;»  the  adjudication  of  the 
Criminal  Court  as  finally  settling  tlie  guilt  or  innocence  of  the 
party  concernr d  even  in  civil  pro<^ codings.  A  person  convicted  in 
a  criminal  case  can  never  offer  to  prove  his  innocence  in  an  action 
for  malicious  prosecution  though  we  are  not  accustomed  to  use  the 
ordinnry  phr.ise  resjvdicata  with  reference  to  pronouncements  of 
criminal  tribunals  in  relation  to  subsequent  civil  disputes.  The 
reason  is  well  stated  to  be  ''  that  otherwise  their  might  be  a 
conflict  between  Civil  and  Criminal  justice  and  all  the  issnes 
the  conclusive  determination  of  which  properly  belongs  to  the 
Criminal  Court  might  be  tried  over  again  by  a  sort  of  informal 
appeal."  Clerk  and  L  ndsell  on  Torts  3rd  Edition  p.  618. 
CromptonJ'  delivering  the  judgment  of  the  Court  of  Queens  Bench 
in  Gastrique  v.  Behrens^  said  :  *^  It  would  not  be  consistent  with  the 
pnnciple  on  which  law  is  administered  for  another  Court  not  being 
a  Court  of  Appeal  to  hold  that  a  decihion  was  come  to  without- 
reasonable  and  probable  cause.''  Reasoning  by  analogy  we  may  say 
there  13  no  public  policy  nor  any  justice,  ec^uity  or  good  conscience 
in  invoking  a  Civil  Court's  adjudication  of  guilt  against  a  previous 
acquittal  by  a  crimini  1  court.  It  would  hardly  ten  i  to  create  con- 
fidence in  the  tribunals  of  the  country  or  nuike  for  the  peace  and 
well-being  of  society  that  a  person  solemnly  pronounced  innocent 
should  under  the  guise  of  a  mistaken  equity  be  dragged  to  face  a 
eecond  investigation  under  less  solemn  and  impressive  surroundings 
before  inferior  tribnanls.  It  appears  to  us  that  the  Legislature  has 
wisely  determined  in  what  cases  there  sh  11  be  forfeiture  and  in 
what  others  there  shall  be  adjudication  of  such  forfeiture  and  when 
a  person  shall  be  incapable  of  requiring  property  by  enacting 
Ss.  121,  62,  61,  of  the  Indiim  Penal  Code.  Under  the  Ind.an  Law 
the  property  forfeited  goes  to  the  benefit  of  the  Government. 
Under  the  Roman  htw  the  forfeiture  went  to  the  fiscus-      We 
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fail  to  see  any  equity  in  favoar  of  the  next  heir  so  that  the  property 
may  be  held  in  trust  for  him.  But  to  whomsoever  the  property  may 
go  we  think  there  is  hardly  any  necessity  for  inventing  a  rule  of 
equity  beyond  the  provisions  of  the  Penal  Code  which  certainly  are 
not  framed  on  the  theory  of  a  supposed  disinherision  for  the  benefit 
of  the  next  heir.  At  all  events,  if  a  rule  of  public  policy  is  to  override 
the  Hindu  law  of  inheritance  it  would  have  been  more  satisfactory 
if  the  learned  Judges  had  confined  it  to  the  case  of  condemned 
convicts. 


NOTES  OF  INDIAN  CASES- 


Parbati  Bibee  v.  Bam  Barun  Upadhya.— I.  L.  R.,  31  G. 
S95 : — Hindu  wills  are  often  frustrated  by  English  Courts  and  one 
recent  instance  is  the  decision  of  the  Privy  Council  in  Bunchordas 
Vandravandas  v.  ParvatibaV  that  a  gift  for  '  Dharm^  is  too  vagae 
and  uncertain  for  the  administration  to  be  under  the  control  of 
the  courts  and  that  it  is,  therefore,  void.  The  word  charity  has 
acquired  a  definite  meaning  under  the  English  I^aw  and  though 
the  word  Dharm  is  not  exactly  co-extensive  with  the  word 
charity^  there  will  not  be  much  difficulty  felt  by  a  judge  acquainted 
with  Hindu  ideas  and  customs  in  determining  what  objects  will 
and  what  will  not  fall  within  the  definition  of  Dharm  as  under- 
stood by  the  people.  It  would  have  been  well,  if  the  courts  could 
have  seen  their  way  to  uphold  and  administer  gifts  for  Dharm 
on  the  same  principles  that  are  applied  by  the  English  Courts  to 
charitable  gifts.  In  the  case  under  notice,  the  testator  made  hiff 
will  in  the  English  language  and  empowered  his  executor  to  spend 
the  residue  of  his  property  in  charity  in  such  manner  and  to  such 
religious  and  charitable  purposes  as  he  might  in  his  discretion 
think  proper.  Henderson,  J.  upheld  the  gift  on  the  ground  that 
the  testator  having  used  the  English  word  'charity'  and  made  his 
will  in  the  English  language  must  be  deemed  to  have  used  the 
term  in  the  sense  attached  to  it  by  the  English  Law  and  that 
though  it  was  desired  that  the  object  should  be  religious  also,  it 
could  and  should  be  charitable  also  at  the  same  time. 

Kaslii  Fershad  Singh  v.  Jamuna  Pershad  Sahu.— L  L.  K, 
81    C.   922: — In  this    case   certain    judgment-debtors    appealed 
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against  an  order  of  a  Sabordinate  Judge  directing  that  tbe  esti- 
mated income  from  the  property  to  be  sold  should  be  entered  at 
a  certain  amount  in  the  sale  proclamation  and  that  the  estimated 
value  should  be  entered  at  ten  times  the  annual  income.  They 
complained  that  the  Sul^Judge  did  "not  record  evidence  and  make 
full  investigation  as  to  the  value.  The  Full  Bench  decision  of 
the  Madras  High  Court  in  Bivagami  Achi  v.  Subramania  lyer^ 
that  there  was  no  appeal  against  an  order  of  the  kind  complained 
of  was  apparently  not  brought  to  the  notice  of  their  Ix)rdship8.  On 
the  merits  the  learned  Judges  seem  to  be  right  in  holding  that 
though  a  misrepresentation  as  to  the  value  may  be  a  misrepresent- 
ation of  a  material  fact,  the  executing  court  is  not  bound  to  hold 
a  regular  trial  as  to  every  material  fact  before  it  settles  the 
proclamation  of  sale.  At  tbe  same  time  we  do  not  think  that  the 
learned  Judges  intended  to  lay  down  that  where  there  is  a  great 
difference  between  the  valuation  by  the  decree-holder  and  that  by 
the  judgment-debtor^  the  court  need  make  no  inquiry  at  all  but  may 
adopt  any  valuation  it  pleases.  The  executing  court  is  under  a 
duty  to  see  that  the  proclamation  of  sale  is  as  far  as  possible  cor- 
rectly drawn  up  and  the  proper  discharge  of  this  duty  will  pre* 
vent  many  an  application  to  set  aside  judicial  sales. 

Jalim  Singh  Katary  v.  Secretary  of  State  for  India.— I.  L.  R., 
31  C.  951  : — It  is  an  essential  condition  of  the  validity  of  bye-laws 
made  under  an  Act  that  they  should  be  reasonable.  In  this  case  the 
Eastern  Bengal  State  Railway  had  made  a  rule  that  their  respon- 
sibility for  goods  delivered  to  and  received  by  them  was  to  commence 
only  after  a  receipt  was  granted.  There  was  no  rule  fixing  the 
time  when  the  receipt  should  be  granted  and  the  giving  of  the 
receipt  might  be  delayed  until  the  goods  passed  out  of  the  posses- 
sion of  the  Railway  Company  at  the  termination  of  the  journey.  It 
was  held  by  Stephen  J.,  that  the  rule  was  unreasonable  and  invalid 
and  that  the  Company  became  liable  as  bailees  when  they  accepted 
the  goods  for  transmission 

Emaman  v.  Emperor.— I.  L.  R.,  31  C.  983:— In  cases  in  which 
there  is  no  appeal  from  the  judgment  of  a  Presidency  Magistrate 
the  Magistrate  is  not  bound  to  give  a  full  and  complete  statement 

1.  I.  L.  B.,  87  M.  269.  In  a  ruling  decided  just  before  the  decision  nnder  notice 
the  Calcntta  Court  followed  the  earlier  view  taken  by  the  Madras  Court  {Sivatami  t. 
Batnamimi  I.  L.  B.,  23  M.  668)  viz.,  that  there  was  an  appeal.  See  Ram989wr  Proihad 
▼.  Sham  KritBen  8.  C.  W.  N.  267.  See  also  Qanga  Protad  y.  Raj  Coomar,  I.  L.  B.,  80  C. 
617.  The  decision  in  I.  L.  B.,  28  M.  668  was  ovormled  by  the  FnU  Bench  decision  in 
SiffOfftLm  Achi^9  case, 
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of  the  reasons  for  his  conclusion.  But  as  pointed  out  by  the  Court, 
the  Magistrate  is  bound  to  state  the  reasons  in  such  a  manner  that 
the  High  Court  on  revision  may  judge  whether  there  were  sufficient 
materials  to  justify  the  conviction. 

Krishna  BehariSen  v.  The  Corporation  of  Calcutta.— I.  L.  R. 

31  C.  993  : — The  question  whether  a  cause  of  action  survives  to  the 
executor  or  administrator  has  often  been  discussed  in  this  country 
Without  sufficient  advertence  to  the  enactment  contained  in  S.  b9  of 
the  Probate  and  Administration  Act.  As  observed  by  the  learned 
judge  any  reference  to  the  English  case  on  the  matter  is  unnecessary. 
Subject  to  the  exceptions  specified  in  the  section,  all  demands  and 
rights  survive  to  and  against  executors  and  administrators,  Malicious 
prosecution  cannot  well  be  brought  under  the  head  of  a  personal  in- 
jury not  causing  the  death  of  the  party  and  a  cause  of  action  in 
respect  of  it  will,  therefore,  survive  to  the  executor  or  administrator. 
Their  Lordships  very  properly  directed  an  adjournment  of  the  suit 
to  enable  the  legal  representatives  of  the  deceased  plaintiff  to  take 
out  letters  of  administration. 

Dulal  Chandra  Deb  v.  Ram  Narain  Deb.— I.  L.  K.,  ^1  C. 
1057  :— A  jUunsif  invested  with  the  powers  of  a  Court  of  Small 
Causes  is  succeeded  by  a  Munsif  not  vested  with  such  powers.  Can 
a  small  cause  suit  filed  ia  the  court  during  the  term  of  the  former 
Munsif  be  tried  by  his  successor  ?  If  he  can  try  it,  is  it  as  a 
small  cause  suit  or  as  an  ordinary  suit  and  is  any  order  of  transfer 
by  the  District  Court  necessary  to  enable  him  to  try  it  ?  We  think 
the  Calcutta  High  Court  is  right  in  holding  that  no  order  of  trans- 
fer is  necessary  and  that  the  succeeding  Munsif  acquires  jurisdiction 
over  all  the  suits  pending  on  the  file  of  the  court  and  that  lie  can 
only  dispose  of  the  pending  small  cause  suit  as  an  ordinary  suit  if  he 
has  not  been  invested  with  small  cause  powers.  Whether  a  judge 
can  exercise  small  cause  powers  or  not  depends  not  upon  whether 
such  suits  have  been  transferred  to  him  by  law  or  by  a  special 
order  but  upon  his  investiture  by  the  Government  with  small  cause 
jurisdiction.  If  the  case  is  transferred  to  him  by  the  operation  of 
statutory  provisions  and  he  cannot  dispose  of  it  as  a  small  cause 
suit^  it  follows  that  he  must  dispose  of  it  as  an  ordinary  suit. 

A  complication  might  have  arisen  in  this  Presidency,  which 
apparently  did  not  arise  in  this  case  if  there  was  a  Sub-judge  within 
the  same  local  jurisdiction  invested  with  small  cause  powers  up  to 
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a  higher  b'mit.  If  the  queation  arose  in  this  Presidency^  nnder 
these  circumstances^  the  sncceeding  Munsif  would^  we  think,  be 
obliged  to  return  the  plaint  for  presentation  to  the  Sub-Court,  juat 
as  he  would  have  to  do  in  the  case  of  a  small  cause  suit  freshly 
instituted  before  him. 

Bhagwat  Bajkooer  v,  SheoCtolam  Sahu.— I.L.R.,  31  C.  lOSl  :— 
The  learned  judges  are  right  in  holding  that  when  a  person  appeals 
against  an  order  refusing  to  set  aside  an  exparte  decree,  he  cannot 
apply  under  S.  545  C.  P.  C,  for  a  stay  of  execution  of  the  decree. 
Bat  the  case  shows  the  necessity  of  an  amendment  of  the  Code  so 
as  to  confer  a  power  of  stay  of  proceedings  on  the  appellate  court. 

Nilratan  Mandal  v.  Ismail  Khan  Mahomed.— I.  L.  R.,  32 

C.  51  : — In  this  case  their  Lordships  of  the  Judicial  Committee  lay 
down  an  important  principle  as  to  the  burden  of  proof  in  a  suit  for 
ejectment  when  the  defendant  sets  up  a  permanent  tenure.  Their 
Lordships  hold  that  upon  the  question  whether  the  tenure  is  perma- 
nent or  precarious,  the  burden  of  proof  is  on  the  tenant.  The  ruling 
of  their  Lordships  will  of  course  be  inapplicable  in  the  case  of 
Zemiiidaries  in  this  Presidency  where  there  is  a  presumption  of 
occupancy  rights.  Or  it  may  be  said  that  the  onus  on  the  tenant 
is  discharged  in  such  a  case  by  an  appeal  to  the  presnmption  in 
the  case  of  Zemindar ies. 

9.    Debi  Pershad  Chowdhry  v.  Radha  Chowdhrani.— L  L.  B. 

32  C.  84  : — The  principles  applied  by  their  Lordships  of  the  Privy 
Council  in  the  appreciation  of  oral  evidence  in  the  case  deserve  to  be 
laid  to  heart  by  the  Courts  in  India.  Many  of  the  Judges  and  espe- 
cially in  the  inferior  Courts  have  got  into  a  habit  of  discrediting  oral 
evidence  wholesale  and  demanding  documentary  evidence  from  a 
party  who  seeks  a  decision  in  his  favour.  1  his  habit  is  partly  due 
to  inaptitude  and  partly  to  indolence.  It  is  not  a  safe  or  sufficiently 
discriminating  way  of  dealing  with  the  testimony  of  witnesses  to 
reject  it  merely  on  the  ground  that  the  witnesses  are  relations  or 
friends  or  servants  or  sympathize  with  a  party  or  that  their  evidence 
upon  some  other  point  is  not  acceptable.  As  their  Lordships 
observe,  sympathy  may  be  the  rasult  of  a  knowledge  of  the  truth 
and  justice  of  the  claim  or  defence. 

Bamchandra  v.  Balmukimd  L  L.  K.,  29  B.  71  :_In  this 
case  the  Bombay  High  Court  throws  doubt  upon  an  earlier  decision 


Digitized  by 


Google 


174  THB  HADBAB  LAW  JODBVAL.  [7OL.  XT. 

of  the  .  same  Coort  in   Muaaji  AbdtMa  v.  Damodardas'^     which 
holds  that  an  appeal  will  lie  from  an  order  staying  or  refusing 
to  stay  execution  of  the  decree  under  S.  ^5,  C.  P.  C.     Bat  with  all 
respect  to  the  learned  judges  who  decided  the  case  under  notice  we 
must  say  that  the  doubt  was  based  on  misapprehension.If  the  chapter 
of  the  Procedure  Code  has  any  bearing  upon  the  question  we  must  say 
that  it  rather  supports  the  decision  in  the  earlier  case.  S.  545^  G.P.C.^ 
comes  under  the  heading  '^  Staying  and  executing  decrees  under 
appeal/'     As  observed  by  Mahmood  J.  in  Ohazidin  v.  Fakir  Bai- 
hsh^  Ss.  545  and  546  must  be  read  with  Ss.  239,  240,  242  and  243 
and  might'  more  properly  have  appeared  together  and  in  the  same 
part  of  the  Gode«    So  that  it  is  properly  a  matter  coming  under  the 
heading  of  the  chapter  dealing  with  execution  of  decrees.    Indeed 
S.  239,  C.  P.  C,  refers  to  the  provisions  of  S.  545,  C.  P.  C,  when  it 
says  that  the  Court  to  which  a  decree  has  been  sent  for  execution 
shall  stay  the  execution  of  such  decree  for  a  reasonable  time  to  ena- 
ble the  judgment-debtor  to  apply  to  any  Court  having  appellate 
jurisdiction  in  respect  of  the  decree  for  an  order  to  stay  execution  &c., 
and  S.  242  also  refers  to  the  same.    Then  it  is  said  that  the  order 
of  an  appellate  court  staying  or  refusing  to  stay  a  decree  under 
S.  545,  C.  P.  C,  is  not  an  order  by  the  Court  executing  the  decree. 
Assuming  this  to  be  correct,  doesnotf  oUow  thatno  appeal  lies.  S.  244, 
C.  P.  C,  does  not  say  that  an  appeal  lies  from  an  order  of  the  coort 
executing  the  decree  or  that  no  appeal  lies.    It  is  S.  540,  C.  P.  G. 
that  provides  for  an  appeal  from  all  decrees  and  S.  2,  C.  P.  C, 
statoH  that  an  order  determining  any  question  mentioned  or  refer* 
red  to  in  8.  2'H,  C.  P.  C.  is  a  decree  provided  it  is  not  specified  in 
S.  588,  C.  P.  C.  S.  2,C.  P.  C,  does  not  state  that  an  ovdet  parsed  hy 
the  executing  court  determining  any  question  mentioned  in  S.  244, 
G.  P*  C,  is  a  decree.     It  is  general  in  its  terms  and  an  order  passed 
by  any  court  provided  it  determines  a  question  referred  to  in  8.  244, 
G.  P*  G.,  is  a  decree  and  is  appealable  as  such.     Otherwise  orders 
made  by  the  Court  which  passed  the  decree  (and  which  need  not  be 
the  coort  executing  the  decree)  will  not   be  appealable  although 
they  may  determine  a  question  referred  to  in  S.  244,  C.  P.  C.    If  the 
Court  which  passed  a  decree  stays  execution  on  the  application  of 
the  judgment-debtor  (and  the  decree-holder  has  not  applied   for 
execution)  under  Ss.  239,  545  and  546,  C.  P.  C.,  soch  an  order  falls 

1.    USSB)  L  L.  B^  12  H.,  279.  2.    (1884)  L  L.  B.,  7  A^  78  (76). 
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under  S.  2,  C.  P.  C,  and  is  appealable.  The  oases  of  Ohazidin  y. 
Fakir  Bakhah^,  and  Udeyadeta  Deb.  v.  Oregaon^  are  aatho* 
rities  for  this  position.  They  have  not  been  referred  to  in  the 
Bombay  case  apparently  because  they  were  orders  falling  either 
under  the  2nd  para  of  S.  545,  C.  I'.  C,  or  the  1st  or  last  para  of 
S.  546,  C.  P.  C,  t.  6.,  orders  by  the  Court  which  passed  the  decree 
and  not  by  the  Appellate  Court,  t,  6.,  the  court  having  appellate 
jurisdiction  in  respect  of  the  decree. 

Anyhow  there  is  no  decision  on  the  point  by  the  learned  judges 
as  they  observe  at  p.  73  '^  we  should  have  great  difficulty  in  follow- 
ing that  decision  on  the  ground  on  ichich  it  is  based  '^  and  ^'  apart 
from  that'^  the  head-note  is,  therefore,  wrong  in  stating  it  as  a 
decision  of  the  Court. 

Nawab  Mir  Sadmdin  v.  Nawab  Nnrudin.— I.  L.  R., 
29  B.  79 : — As  a  rule  the  judgments  of  the  Bombay  High  Court 
especially  those  of  Jenkins,  C.  J.  are  remarkable  for  their  breadth 
of  view  and  even-handed  justice  and  evince  no  special  desire  to 
squeeze  out  revenue  at  the  expense  of  the  suitor-  In  this  case 
there  was  a  suit  for  partition  and  the  defendants  also  claimed 
their  shares.  A  decree  was  passed  for  partition  and  the  shares 
of  the  several  sharers  were  defined.  No  court-fee  was  apparently 
levied  for  the  shares  awarded  to  the  several  defendants.  The 
defendant  applied  for  execution  but  the  court  executing  the 
decree  (which  also  happened  to  be  in  this  case  the  court  which 
passed  the  decree)  required  the  defendant  to  pay  as  a  condition 
precedent  to  execution  the  necessary  stamp.  If  the  document 
required  any  stamp  we  thinks  notwithstanding  any  inferences  to 
the  contrary  in  the  judgment  under  notice,  the  order  passed  by  the 
lower  Court  in  this  case  would  be  perfectly  legal  under  S.  28  of 
the  Court  Fees  Act.  But  as  pointed  out  by  the  Bombay  High 
Court  in  this  case  there  is  no  provision  in  the  Court  Fees  Act 
prescribing  a  court-fee  for  written  statements.  The  provision  in 
the  Act  (S.  19,  Clause  iii)  exempting  from  duty  written  state- 
ments called  for  by  the  court  after  the  first  hearing  of  a  suit,  does 

1.     (1884)  I.  L.  B.,7  A.,  76. 

4.  (1886)  I.  L.  R.,  12  C,  624.  In  the  cases  of  Kri^tomohiny  Dosset  ▼.  Bama 
Chum  (1888)  I.  L.  B.  7  C.  733  and  Luchmeeput  Siagh  v.  Sita  Nmh  (1882)  I.  L.  R.  8  a 
477,  the  ezeontion  wm  pending. 
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not  necessarily  lead  to  the  inference  that  written  statements  filed 
before  or  on  the  first  hearing  are  liable  to  duty  under  the  Court 
Pees  Act,  The  reason  for  the  existence  of  the  provision  in  S.  19, 
Clause  iii  is  pointed  out  by  the  Bombay  High  Court  in  Nagu 
V.  TehnaM,  Written  statements  were  required  to  be  stamped 
as  petitions  under  S.  120  of  Act  VIII  of  18*59  which  was  not 
repealed  by  Act  VII  of  1870.  Such  provision  is  not  to  be  found  in 
the  Civil  Procedure  Codes  of  1877  and  1882.  But  this  of  course 
docs  not  militate  against  the  view  that  court-fee  is  leviable  in 
respect  of  written  statements  claiming  a  set-off.  S.  Ill,  C.  P.  C, 
expressly  says  that  such  set-off  has  the  same  effect  as  a  plaint  in 
a  cross-suit  and  so  court-fee  has  to  be  paid  on  the  same  under 
the  Court  Fees  Act.  The  question  what  was  the  proper  fee 
payable  by  a  plaintiff  in  a  partition  suit  in  such  cases  did  not 
arise  for  decision. 

Venku  Ramachandrashet  v.  Sitaram  —I.  L.  H.,  29  B.  82:— 
It  is  to  be  regretted  that  the  learned  Judges  did  not  attempt  to 
lay  down  the  distinction  that  lay  betwoeii  "a  promissory  note " 
and  "  a  bond"  as  defined  in  the  Stamp  Act.  A  promissory  note  ac- 
cording to  the  Stamp  Act  (II  of  1899)  is  the  same  as  a  promissory 
note  as  defined  in  the  Negotiable  Instruments  Act.  According  to 
the  latter  Act  it  is  an  instrument  containing  an  unconditional  un- 
dertaking signed  by  the  maker.  The  Stamp  Act  also  says  that  a 
conditional  undertakii-g  is  also  a  promissory  lioto  (See  S.  2  CI. 
22).  According  to  the  definition  in  the  Negotiable  Instruments 
Act  an  instrument  promising  payment  to  A  of  a  sum  of  money  is  a 
promissory  note,  *.  e.,  it  need  not  be  payable  to  the  order  of  a 
specified  person  or  to  the  bearer  of  the  instrument.  This  is  clear 
from  S.  13  of  the  Negotiable  Instruments  Act  wlnVh  distinguishes 
between  a  promissory  note  which  is  negotiable  and  a  promis- 
sory note  which  is  not  negotiable.  A  bond  according  to  S.  4 
includes  an  instrument  whereby  a  person  obliges  himself  to  pay 
money  to  another  and  atte^ed  by  a  witness  and  not  payable  to 
bearer  or  order.  So  that  in  cases  where  an  instrument  is  not  pay- 
able to  bearer  or  order  and  contains  an  undertaking  to  pay  money 
to  another  the  distinction  between  a  bond  and  a  promissory  note  is 
apparently  the  presence  or  absence  of  the  attestation  clause. 

1.    (1881)  I.  L.  B.,  6  B.  400. 
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Bashid  Kannali  v.  Shertanoo— I.  L.  E.,  29  B.  85:— *'The 
living  Mohomedan  by  operation  of  law  becomes  a  d^ad  Hindu  " 
says  Mr.  Justice  Rusiiell  in  this  case.  There  is  more  of  humour  in  this 
than  correctness  in  tlie  enunciation  of  legal  principle.  The  state- 
ment is  that  a  person  who  is  a  Mahoniediin  when  living  becomes  on 
his  death  a  Hindu  i.e.,  we  suppose  is  governed  by  Hindu  Law.  The 
statement  also  suggests  that  the  Mahomedan  during  his  lifetime  is 
not  governed  by  Hindu  Law ;  otherwise  there  is  no  meaning  in  the 
words  "  dead  Hindu".  It  is  not  a  correct  statement  of  the  law  to  say 
that  Khojas  are  not  governed  by  the  Hindu  Law  so  long  as  they  are 
living  and  become  governed  by  Hindu  Law  only  when  they  are  dead. 
(See  Mahomed  Sidick  v.  Haji  Abdula\)  The  statement  only 
illustrates  that  judges  are  sometimes  apt  to  be  funny  at  the  ex- 
pense of  accuracy  in  the  expression  of  legal  views. 


SUMMABT  OF  BECEKT  CASES. 

White  &  Go.  i.  Credit  Reform  Association  and  Credit 
Index,  Limited  [1905],  1  K.  B.  653. 

Practice — Interrogatory — Must  not  he  oppresive* 

There  is  one  general  principle  underlying  the  whole  law  as  to 
interrogatories,  viz.,  that  they  must  not  be  of  such  a  nature  as  to 
be  oppressive  and  to  exceed  the  legitimate  requirements  of  the 
particalar  occasion. 

Hence  in  an  action  of  libel  against  a  trade  protection  society 
who  pleaded  privilege,  an  interrogatory  asking  what  inquiries  the 
latter  made  as  to  the  truth  of  the  statements  complained  of,  before 
publishing  them,  and  from  whom  they  obtained  the  information 
would  be  admissible,  but  an  interrogatory  requiring  the  society  by 
reference  to  their  books  or  otherwise  to  give  the  names  of  the 
persons,  &c-,  to  whom  the  defamatory  statement  was  communicated 
was  inadmissible  as  being  oppressive. 


7-    (1886)  I.  L.  E.,  10  B.  1.     See  also  CaeBwnbhoy  v.  Ahmedhhoy,  (1887)  I.  L.  B., 
12  B.  280  (294). 
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Embirieos  r.  Anglo- Austrian  Bank  [1905],  1  K.  B.  677. 

Bill  of  Exchange — Conflict  of  laws — Transfer  of  moveable  property 
— Validity  governed  by  what  law — Cheque  stolen — Forged 
indorsemrnt'-^ Austrian  law — Good  title  to  holder  for  value — 
Bights  of  Drawee  in  England — Conversion. 

The  rale  of  International  Law  that  the  validity  of  a  transfer  of 
a  chattel  or  other  moveable  property  must  be  governed  by  the 
law  of  the  country  in  which  the  transfer  takes  place,  applies  to  the 
transfer  of  a  bill  of  exchaoge  or  cheque  by  indorsement. 

Alcoch  Y.  Smith^  followed. 

An  action  for  conversion  brought  by  the  payee  against  an 
indorsee  claiming  under  a  forged  indorsement  giving  him  a  good 
title  in  the  country  where  it  was  made  (Austria)  is  not  maintun- 
able  in  England. 

Toung  f .  Naval,  Military  and  Oivil  Service  Oo-operative 
Society  of  South  Africa  [1905],  1  K.  B.  687. 

Company — Bight  of  Directors  to  remuneration — Unpaid  Directors^ 
Bight  of  indemnity — Paid  Directors — Bight  to  travelling 
expenses* 

Directors  have  no  right  to  be  paid  for  their  services  and  can- 
not pay  themselves  or  each  ether  or  make  presents  to  themselves 
out  of  the  Company's  assets  unless  authorized  to  do  so  by  the 
instrument  which  regulates  the  Company  or  by  the  shareholders  at 
a  properly  convened  meeting. 

But  such  directors  being  both  agents  of,  and  trustees  for>tIie 
Company  are  entitled  to  be  mdemnified  by  the  Company  against  all 
losses  and  expenses  properly  sustained  and  incurred  by  them  in 
the  due  performance  of  their  office. 

So  also  a  trustee  is  entitled  to  complete  indemnity  for  all  pro- 
per expenses  incurred  by  him  in  the  execution  of  his  trust,  so  that 
an  unpaid  trustee  will  be  entitled  to  be  paid  for  his  travelling 
expenses  provided  they  are  properly  incurred. 


1.     (1892),  1  Ch.  288. 
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A  paid  ai^ent  is  bound  to  discharge  all  the  duties  incident  to 
his  agency  for  the  payment  agreed  on  and  cannot  make  extra 
charges  for  work  properly  within  the  scope  of  his  employment  as 
agent. 

A  paid  director  is  not  entitled  to  be  paid  the  travelling  expen- 
ses which  he  may  have  incurred  while  attending  the  meetings  of 
the  directors. 


Mcfodden  V,  Blue  Star  Line  [1905],  !  K.  B.  697. 

Ship-^i'oniruct  of  cnrriafje  of    (joods — Implied     ivnrranfij    of  sea- 
worthiaenH — Natiirr  and  effect  of  irarranty. 

The  warranty  of  seaworthiness  is  absolnto  and  is  not  a 
continuing  one. 

It  is  absolute,  he^iia^e,  if  the  ship  is  in  fact  unfit  at  the  time 
when  the  warranty  begins,  it  does  not  matter  that  its  unfitness  is 
due  t)  some  latent  defect  which  the  ship-owner  does  not  know  of 
and  it  is  no  excuse  for  the  existence  of  such  a  defect  that  he  has  used 
his  b^t  endeavours  to  make  the  ship  as  good  as  it  can  bo  made. 

The  warranty  besides  is  not  a  continuing  one,  because  the  war- 
ranty is  only  as  to  the  condition  of  the  ship  at  a  particular  time,  viz,, 
at  the  time  of  miUng.  The  ship-owner  is  liable  on  the  warranty  only 
if  the  ship  is  not  seaworthy  at  the  time  of  sailing.  His  liability  for 
anything  happening  after  the  ship  has  sailed  depends  not  upon 
there  being  a  breach  of  a  warranty  that  the  ship  should  continue 
fit  but  upon  his  position  as  carrier. 

The  ordinary  w.irranty  of  seaworthiness  does  not,  therefore, 
take  effect  before  the  ship  is  ready  to  sail,  nor  does  it  continue  to 
take  e£Eect  after  she  has  sailed.  It  takes  effect  only  at  the  time 
of  sailing. 

The  warranty  is  that  at  the  time  the  goods  are  put  on  board, 
the  ship  is  fit  to  receive  them  and  to  encounter  the  ordinary  perils 
that  are  likely  to  arise  during  the  loading  stage  ;  but  that  there  is 
lio  continuing  warranty  after  the  goods  are  once  on  board  that  the 
ship  shall  continue  fit  to  hold  the  goods  daring  that  stage  and  until 
she  is  ready  to  go  to  sea  nothwithstanding  any  accident  may 
happen  to  her  in  the  meantime. 
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Seymour  v.  Pickett  [1905]  1  K.  B-  715. 

Unregistered  de7Ui8t — Incapacity  to  sue  for  Jees — Claim  for  value 
of  materia  h — Pay  men  t  hy  de  htor  —  No  aj^p  roprla  tion  —  Bight 
of  creditor  to  appropriate. 

Where  by  a  statute,  an  unregistered  dentist  is  precluded  from 
recovering  any  fee  for  the  performance  of  his  professional  s^rrices, 
an  agreement  to  pay  for  such  services  though  unenforceiible  is  not 
a  case  of  illegal  contract  or  illegal  consideration.  Such  a  person 
may  sue  for  the  price  of  any  material  (such  as  gold  and  false  teeth) 
supplied  by  him  to  the  patient. 

Where  a  payment  by  a  debtor  to  his  creditor  has  not  been 
appropriated  by  the  former,  the  creditor  has  a  right  to  appropriate 
it  and  this  right  of  appropriation  may  be  exercised  by  the  creditor 
up  to  the  very  last  moment  i.e.,  until  something  happens  in  the  mean- 
time which  will  render  it  inequitable  for  the  creditor  to  do  so 

Hence  a  creditor  may  make  an  appropriation  even  when  he  is 
being  examined  as  a  witness  in  the  very  action  brought  b>  him 
against  the  debtor. 

Vindes  v,  Hughes  [1905],  1  K.  B.  795. 

English  Bills  of  Exchange  Act,  1852,  S.  7,  Suh-stc,  S-^ Cheque^ 
Forged  indorsement — Payee  afictitions  person. 
Where  a  clerk  whose  duty  it  was  to  fill  up  cheques  payable  to 
the  order  of  his  master's  customers  and  to  post  the  same  to  such 
customers  filled  several  cheques  with  the  name  of  such  customers 
and  after  obtaining  the  signature  of  the  master  forged  the  indorse- 
ment of  the  customers  and  negotiated  them  with  a  third  pei*son 
who  gave  full  value  for  them  in  good  faith  and  obtained  payment 
from  the  mast-er's  bankers  : — 

Held  (1)  that  the  payees  were  not  fictitious  persons  within 
the  meaning  of  S.  7,  Sub-sec.  3  of  the  English 
Bills  of  Exchange  Act,  1882 ; 

and  2)  that  the  master  was  entitled  to  recover  from  the 
third  person  the  amounts  which  the  latter  ifceiv- 
ed  through  the  master's  bonkers  by  cashing  the 
cheques. 
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Law  Guarantee  and  Trust  Society  v.  Russian  Bank 
for  Foreign  Trade  [1905],  1  K.  B.  ^Ib. 

Ship — Moriijaye  of  ship — Carriage     of    Contraband'- Contract  of 
carriage  entered  into  by  mortgagor — Impairing  security. 

The  mortgagor  of  a  ship  reinaiiiing  in  possession  can  exercise 
the  ordinary  rights  of  an  owner  provided  he  does  not  thereby  impair 
the  security  of  the  mortgagee. 

A  contract  entered  into  by  the  mortgagor  in  possession  of  a  ship 
by  which  she  was  chartered  for  the  carriage  of  contraband  goods  to 
a  port  of  one  of  two  belligerent  states  is  not  binding  on  the  mort- 
gagee as  impairing  his  security  and  the  latter  will  be  entitled  to  a 
declaration  to  that  effect  although  the  ship  may  have  in  fact  sailed 
with  her  cargo  on  the  voyage. 

Townsend  v.  Moore  [1905]  P.  66. 

Probate — Plurality  of  wills  --Inconsistency  — Sa  me  date-rrinciplee 
for  admitting  to  probate. 

Prima  facie  every  document  which  is  testamentary  and  duly 
executed  in  accordance  with  the  provisions  of  the  Wills  Act  ought 
to  bo  admitted  to  probate. 

Where  there  are  many  testamentHry  documents  of  di£ferent 
dates  the  principle  is  that  the  mere  fact  of  making  a  subsequent 
testamentary  document  does  not  work  a  total  revocation  of  a  prior 
one  unless  the  latter  expressly  or  in  effect  revoke  the  former  one 
or  the  two  ba  incapable  of  standing  together.  When  there  is  no 
such  revocation>  all  the  instruments  may  be  admitted  to  probate. 

But  in  the  case  of  severdl  testamentary  documents  which  are 
all  of  the  same  date  or  are  undated  and  it  cannot  be  ascertained 
which  of  them  has  been  executed  first  and  their  provisions  are  so 
inconsistent  that  they  cannot  stand  together  none  of  the  documents 
will  be  admitted  to  probate. 

In  the  latter  case,  however,  the  court  will  endeavour  so  to 
construe  the  words  that,  if  possible,  the  two  documents  may  stioid 
together  and  may  both  be  admitted  to  probate  especially  in  the 
:i  bsence  of  express  words  of  revocation. 
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Board  of  Education  v.  Reubell  [1905]  P.  88. 

Admi nistratton — Sureties — Pertfun  (ipplyiny  nominee  of  the  Board 
of  Education^ 

A  court  may  dispense  with  sureties  to  an  administration,  bond 
where  the  per-^on  applying  for  administration  is  a  nominee  of  the 
Board  o£  Education. 


In  the  Estate  of  George  Shaw  [1905]  P.  92. 

Probate  to  thre^/e  executors — Subsequent  lunacy  of  one — Revocaliofi 
of  grant —  Fresh  Prolate, 

Where  probate  is  granted  to  three  persons  named  as  executors 
and  subsequently,  one  of  them  becomes  of  unsound  mind,  the  Court 
may,  on  the  application  of  the  other  tysro,  revoke  the  original  grant 
and  make  a  fresh  grant  to  the  two  with  power  reserved  to  the 
lunatic,  if  he  should  liecome  of  sound  mind  and  apply,  to  join  in 
tlip  probate. 

Paignton  r.  All  Having  Interest  [1^05]  P.  1 11  1 1  p.  228. 

Private  communication  to  judge  on  subject   matter  of  cause— Im- 
propriety, 

To  address  private  communications  to  a  judge  who  can  only 
proceed  judicially  and  to  the  best  of  his  understanding  of  the  law 
is  improper. 


In  the  Estate  of  Hubbock  [K05]  P.  129. 

Will — Partial  blank — '^  My  grand-datighttr'^ — E.xtiiusic  evidence, 

A  complete  blank  in  a  will  cannot  be  filled  up  by  extrinsic 
evidence.     A  partial  blank  may  be  explained  by  extrinsic  evidence 

Where  a  testatrix  appointed  as  executrix  and  legatee  a  person 
described  in  the  will  as  *'  my  grand -daughter — *'  and  the  testatrix 
had  three  grand-daughters  living  at  the  date  of  her  death  : — 

Held,  that  extrinsic  evidence  was  admissible  to  shew  which 
grand-d-iuglitcr  was  meant. 
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Kine  r.  Jolly  [1905],  1  Ch.  480. 

Easement  of  light — Ntgaiivv  easemvnt — Ancit^nt  lights —Ohatr ur- 
tion  ^ Nuisance — Injunction  or  damages. 

Per  Vauqhan  Williams,  L.  J. : — The  right  of  easement  of  light 
is  only  a  negative  easement. 

It  is  a  right  which  the  dominant  owner  has  lo  prevent  his 
neighbour  (the  servient  owner)  from  so  using  the  latter's  land  as  to 
injure  the  former. 

An  action  of  nuisance  is  different  from  an  action  of  trespass. 

An  action  of  trespass  is  an  action  which  my  be  brought  for 
the  invasion  of  the  body  or  land  of  a  person. 

An  action  of  nuisance  does  not  involve  the  invasion  of  the 
property  of  another.  The  wrong  consists  in  so  using  one's  own 
land  as  to  injure  his  neighbour. 

In  actions  of  nuisance,  Courts  will  not  enforce  the  alleged 
rights  of  the  plaintiff  unless  that  which  has  occurred  is  a  substan- 
tial interference  with  his  comfortable  or  profitable  occupation  of 
his  dwelling-house,  warehouse,  or  house  of  business,  or  unless  the 
facts  relied  upon  as  constituting  a  nuisance  are  such  as  to  interfere 
with  the  ordinary  rights  which,  according  to  the  ordinary  notions 
of  mankind,  citizens  are  entitled  to  exercise  in  relation  to  one 
another  and  in  relation  to  their  property. 

Per  Vaughan  Williama  and  Romer^  L.  J.  J. : — In  determining 
the  question  of  obstruction  of  ancient  lights,  the  quantity  of  light 
coming  from  other  sources  (to  which  a  person  is  entitled  by  grant 
or  prescription)  may  be  taken  into  consideration. 

Per  Vaughan  Williams  and  Cozens  Hardy,  L.  J.  J. : — Where 
both  parties  honestly  acted  in  accordance  with  what  they  believed, 
and  not  unreasonably  might  believe,  to  be  their  legal  rights 
and  there  was  no  sharp  practice  or  unfair  conducl  on  the  part 
of  the  defendant  who  did  not  act  in  a  high  handed  manner  or 
shew  any  desire  to  steal  a  march  upon  the  pl^ntiff  or  evade 
the  jurisdiction  of  the  Court  and  the  injury  complained  of  was  not 
such  as  could  not  be  fairly  compensated  by  money  damages,  no 
mandatory  injunction  ought  to  be  granted  against  the  defendant. 
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Where  the  plluntiff's  room  wcks  lighted  by  two  windows  in 
a  dwelling-house  belonging  to  the  defendant  and  in  conseqaence 
of  the  defendant's  buildings  the  light  coming  from  one  window 
was  affected,  but  it  was  found  that  there  was  a  large  obstruction  of 
light  and  that  the  letting  and  selling  value  of  the  plaintiff's 
premises  had  baen  snbstantially  diminished  :— ^ 

Heldj  by  Vaughan  Williams  and  Cozens  Hardy,  L.  J.  J. 
{Bomevy  L.  J.  dissenting)  that  the  plaintiff  had  a  cause  of  action 
but  that  he  was  only  entitled  to  recover  dam.iges. 


Ormerod^  Orienon  &  Oo.>  v.  8t.  Oeorge's  Ironworks,  Limited, 
[J905]   1  Ob.  505. 

Prax^tice^^Production  and  inapectioii  of  documents — Bight  to  take 
copies— Order  LXV  Bute  27,  Sub.  r.  18. 

Where  an  order  was  made  at  the  instance  of  a  plaintiff  for 
the  production  and  inspection  of  defendant's  documents  and  the 
order  also  gave  the  plaintiff  b'berty  to  take  copies  and  extracts 
thereof : — 

Held,  (1)  that  the  plaintiff  was  entitled  under  this  order  to  make 
copies  himself  or  by  his  solicitors  or  agents ; 

and  (2)  that  he  need  nut  pay  any  foe  to  the  defendant 
and  that  Sub-Rule  18  of  Rule  27  of  Order  LXV  only 
applied  when  a  litigant  formally  required  a  copy  or 
extract  to  be  furnished  to  him  by  his  opponent. 


Taylor  v.  AUhusen  [1905],  1  Ch.  529. 

Potoer  of  appointment — Particular  class — Donee  a  member  of  the 
class — Vonee^s  right  to  appoint  to  herself. 

If  the  intention  is  clearly  expressed  the  donee  of  a  power  of 
appointment  may  appoint  the  whole  to  himself  if  the  power  autho- 
rized an  exclusive  appointment. 

Where  a  power  of  appoiutmuJit  authorized  the  donee  to 
exercise  the  power  in  favor  of  one  or  more  of  a  specified  class  and 
the  donee  was  also  a  member  of  the  class  the  donee  might  appoint 
to  herself. 
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Sibley  v.  Ashforth  [1905],  !  Ch.  535. 
Perfetuities — Legal  contingent  remainders — Applicability  qj  rule. 

The  rule  agaiust  perpetuities  applies  to  legal  contingent 
remainders  as  well  as  to  equitable  limitations.  It  applies  to  all 
contingent  equitable  limitations  of  real  estate  and  all  contingent 
limitations  of  personalty  including  leaseholds. 

Property  may  be  given  to  an  unborn  person  for  life  or  to 
several  unborn  persons  successively  for  life,  with  remainders  over 
provided  that  such  remainders  be  indefeasibly  vested  in  persons 
ascertained  or  necessarily  ascertainable  within  the  limits  prescribed 
by  the  rule  against  perpetuties. 

A  devise  by  a  testatrix  of  real  estate  to  trustees  upon  trust 
to  receive  the  rents  and  profits  and  divide  the  same  ifter  Lady 
Day  and  Michaelmas  Day  in  each  year  into  three  equal  parts  and 
p^y  the  same  to  her  three  children  and  the  survivors  or  survivor 
of  them  during  their  lives  and  the  life  of  the  survivor  and  after 
the  decease  of  such  survivor  to  pay  and  diride  the  said  rents  and 
profits  after  the  said  days  equally  among  all  the  children  of  her 
children  as  may  be  born  in  her  life-time  or  within  twenty-one  years 
of  her  death  and  as  should  be  living  on  the  Lady  Day  or  Michael- 
mas day  preceding  j^iich  payment  tnd  after  the  death  of  all  such 
grandchildren  except  one  to  such  surviving  child  in  tail  with 
remainder  over  is,  as  regards  the  estate  tail,  void  for  remoteness. 

Banks  t%  BOfsbridge  [1905],  1  Ch.  547. 

TTi'Z — Charge  of  debts  on  realtrj — Gift  of  jHrso^valty    to  another 
donee-^Exoneration  of  personalty. 

The  personal  estate  of  a  testator  is  primarily  liable  for  the 
payment  of  debts  and  funeral  and  testamentary  expenses. 

But  where  the  testator  shows  by  express  words  or  by  necessary 
implication  to  be  gathered  from  the  whole  will  an  intention  to 
exonerate  the  personal  estate  from  such  payment  then  such 
intention  will  be  given  effect  to. 

The  mere  fact  that  the  real  estate  is  charged  with  the  payment 
of  such  debts  and  expenses  and  that  the  personalty  is  given  to 
another  will  not  be  sufficient  to  raise  the  above  implication. 
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Mausell  r.  Oobham  (Viscount)  [1904],  1  Gh.  569. 

Litemry   and   Scientific  Institutions — User  for   social  purpose^ 
Erection  of  a  hilU'ird-room — Power  to  mortgage. 

Prima  facie  a  commercinl  company  or  a  ti'ading  company 
has  an  implied  power  to  borrow  money  for  the  purposes  of  its 
business  if  such  borrowing  is  not  expressly  prohibited. 

A  literary  or  scientific  institution  cannot  borrow  money  on 
mortgage  of  its  f^ropcrty  for  the  purpose  of  erecting  a  billiard- 
room. 


Campbell  v,  London  Pressed  Hinge  Company,  Limited 

[1905],  1  Ch.  576. 

Debenture — Floating  ch arge — Jeopardy ^^ Receiver. 

Debenture-holders  who  have  a  floating  security  upon  the 
assets  (present  and  future)  of  a  going  concern  (such  as  a  company) 
are  entitled  to  the  appointment  of  a  receiver  if  their  security  is 
in  jeopardy  although  nothing  is  payable  to  them  in  respect  of 
principal  and  interest  and  there  has  been  no  default  or  breach  of 
contract  by  the  mortgagor.      ^ 

A  writ  of  execution  taken  by  a  creditor  against  the  property 
subject  to  the  debenture  jeopardises  the  security  and  is  a  good 
reason  for  appointing  a  receiver. 


Howe's  Trustee's  Claim  [1905],  1  Ch.  597. 
Company^-Shares  not  fully  paid — Sharelwlder  becoming  bankrupt 
— Dividend  paid  in  respect  of  liability  to  future  calls — Wind- 
ing-up— Surplus  Assets. 

Where  a  person  is  both  a  creditor  of  and  a  shareholder  in  a 
Company  his  shares  being  partly  paid  up,  he  must  satisfy  all  his 
obligations  as  a  shareholder  and  contributory  by  paying  into  the 
common  fund  all  sums  due  from  him  in  respect  of  calls  before 
he  can  be  entitled  as  a  creditor  to  take  something  out  of  the 
common  fund. 
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No  set-ofif  is  allowable.  He  mast  pay  in  before  he  can  be 
heard  to  say  that  he  can  take  ont. 

In  the  case  of  a  person  who  is  a  mere  shareholder  and  all  that 
he  is  entitled  to  receive  from  the  company  is  receivable  not  in 
respect  of  a  debt  but  in  respect  of  a  distributive  share  of  the  assests 
of  a  company  in  liquidation,  the  case  is  much  stronger  and  he  is 
not  entitled  to  receive  something  out  on  distribution  of  assets  of 
the  company  amongst  its  shareholders  before  he  has  discharged 
himself  of  his  obligation  to  pay  in. 

GrisseVa  Case,  L.  R.,  1  Ch.  528  applied. 

Where  the  holder  of  a  share  not  fully  paid  is  adjudicated  a 
bankrupt  and  the  company  proves  in  the  bmikruptcy  for  the 
estimated  value  of  the  liability  to  future  calls  on  the  shares  and 
receives  a  dividend  less  than  208.  in  the  pound  the  shares  do  not 
thereby  become  fully  paid  up  shares  and  in  the  winding  up  of  the 
company  the  bankrnpt\<%  estate  is  not  entitled  to  benefit  by  the 
distribution  among  the  shareholders  of  the  assets  until  it  has  paid 
to  the  liquidator  the  total  amount  remaining  unpaid  on  the  shares 
after  receipt  of  the  dividend  by  the  company. 


In  re  Jackson  and  Haden's  Contract  [1905],  ]  Gh.  603. 

Vendor    and   pnrchaser^^Contract  of  aale^^Power    to    rescind  on 
Objection  as  to  title  insisted  on — Nature  of  right. 

A  condition  in  a  sale  enabling  a  vendor  to  annul  the  sale 
in  case  the  purchaser  should  insist  on  any  objection  or  requisition 
as  to  which  the  vendor  should  ^'  be  unable  to  remove  or  comply 
with'^  will  not  enable  a  vendor  to  rescind  the  contract  in  a  case 
where  the  latter  failed  to  shew  any  title  wliatever  either  to  whole 
or  to  part  of  the  property  sold. 


In  re  North  of  England  Steamship  Company  [1905]^  1  Ch.  609. 
Companies  Act   1862,    S.    bl'^Special  resolution^^Notice  of  two 
meetings  in  one  document — Contingent  meeting* 

8.  51  of  the  Companies  Act  does  not  allow  notice  cl    a  contin- 
gent meeting. 
4 
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A  notice  convening  two  meetings  and  convening  the  second 
contingently  on  a  special  resolution  being  passed  by  the  requisite 
majority  at  the  first  meeting  is  bad  as  to  the  second  meeting. 


Ellis  V.  Ellis   [1905]  1  Ch.  613. 
Letters  of  Administration^^Grant  of— Will  appointing  executor^ 
8i4ppre88ion  of  will-Revocation  of  grants  Acta  of  Administrator, 

A  grant  of  letters  of  administration  obtained  by  suppressing 
a  will  appointing  an  executor  is  upon  probate  obtained  by  the 
executor  void  ah  initio  and  all  dispositions  by  the  administrator 
are  void  except  as  to  acts  vvhich  the  latter  was  compellable  to  do  in 
due  course  of  administration. 


Bevan  v.  Webb  [1^05],  1  Ch.  620. 

Partnership — Leasehold — Renewal  of  lease  hy  partner — PurehaHe 
of  reversion  hy  partner,  effect  of. 

If  part  of  the  assets  of  a  firm  consists  of  leasehold  premises, 
one  partner  cannot  take  a  new  lease  of  those  premises  and  insist 
on  retaining  it  for  his  own  benefit. 

If  a  trustee  or  a  person  in  the  position  of  a  trustee  Imlding  a 
lease  as  trust  property  take  the  renewal  of  that  lease,  the  lease  is 
treated  as  a  graft  or  addition  to  the  trust  property  and  itself  forms 
part  of  the  trust  property. 

There  is,  however,  no  general  rule  that  a  trustee  or  partner  is 
incapable  of  taking  to  himself  the  reversion  expectant  on  the  lease 
of  which  the  trust  estate  or  the  partnership  as  the  case  may  be  h 
possessed  unless  the  lease  is  renewable  by  custom  or  by  contract. 


Berwick  andOo.  v.  Price  [1905],  1  Ch.  632. 

Verdor   and    purchaser — Constructive   notice — Purchaser  buying 
title  without  calling  for  production  nf  deeds. 

A  purchaser  of  land  will  be  deemed  to  have  notice  of  all  facts 
which  be  would  have  learned  upon  a  proper  investigation  of  the 
title* 
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A  parchaser  who  does  not  ask  to  have  the  title-deeds  delivered 
or  (if  they  also  relate  to  other  property)  to  liave  them  produced  is 
deemed  to  have  notice  of  a  strangers  rights  whatever  they  may  be, 
if  the  title-deeds  torn  out  to  be  in  the  possession  of  that  stranger. 
A  parchaser>  therefore,  who,  without  requiring  delivery  or  produc- 
tion of  the  title-deeds  takes  a  title  from  a  mortgagee  who  has 
deposited  the  deeds  by  way  of  sub-mortgage  is  affected  with  con- 
structive notice  of  such  sub-mortgage  and  the  purchaser  must 
take  the  title  subject  to  the  sub>mortgage. 


JOTTINGS  AND  CUTTINGS. 


Form  for  foreclosure  decreen  : — We  invite  the  attention  of  all 
Courts,  and  especially  of  the  High  Courts,  to  the  remarks  made  by 
the  Judicial  Committee  of  the  Privy  Council  in  Gopi  Narain  v. 
Bamidhar,  reported  at  page  191  of  the  reports  part  of  this  journal 
and  to  the  necessity  as  therein  pointed  out  of  providing  for  a  form 
in  cases  where  there  are  more  incumbrances  than  one.  Mortgage 
suits  are  of  frequent  occurrence  (though  foreclosure  suits  are 
not  so  frequent)  and  courts  ought  not  add  to  the  confusion 
somehow  or  other  created  by  the  parties  in  mortgage  suits  by 
not  giving  proper  decrees  which  will  work  out  the  rights  of  the 
parties.  It  is  rightly  pointed  out  that  S.  86  of  the  Transfer  of 
Property  Act  is  only  adapted  to  the  case  of  one  motgage  and  mort- 
gagor. It  hardly  meets  the  requirements  of  a  case  where  there  are 
several  incumbrances  and  a  suit  is  brought  by  a  prior  incumbrancer 
for  foreclosure.  The  High  Courts  ought,  in  the  exorcise  of  the 
powers  vested  in  them  under  8.  106  of  the  Transfer  of  Property 
Act,  frame  forms  so  as  to  meet  the  requirements  of  the  above 
case  for  the  guidance  of  Courts  under  their  respective  superin- 
tendence. In  the  absence  of  such  forms  or  pending  the  framing  of 
the  same  courts  will  do  well  to  adopt  in  such  cases  the  forms 
given  in  Seton  on  Decrees,  Vol.  HI,  p.  1979,  with  such  modifi- 
cations as  may  be  found  necessary  for  the  circumstances  of  parti- 
cular cases.  The  first  form  given  in  Seton  is  given  in  extenso  in  the 
foot-note  of  our  report  of  the  Privy  Council  case.  Many  other 
forms  are  required  in  other  mortgage-suits  and  the  framing  of 
correct  forms  ought  to  have  been  undertaken  long  ago.  But  better 
lato  than  never.  ^^^ 
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Bed  Tapifftn : — It  will  appear  that  Omnipresence  is  not  the 
pecaliar  attiibute  of  The  Almighty.  The  Red  tapiam  of  Goveru- 
mentis  to  be  fonnd  here,  there  and  everywhere.  It  is  to  be 
found  even  in  departments  which  presumably  carry  on  a  commer- 
cial undertaking  and  profess  to  work  on  business  lines.  The  first 
edition  of  Woodman's  Digest  of  the  Reports  of  Indian  Cases,"  has 
been  superseded  by  a  new  edition.  We  find  in  the  Allahabad  parts 
for  January  to  April  1905,  a  slip  in  a  prominent  place  containing 
an  advertismont  by  the  Government  Press,  that  Woodman's  DigesI 
is  ready  for  sale  for  Rs.  50.  If  the  reader  should  think  that  the  new 
edition  is  advertised  for  in  that  slip  so  pi*ominently,  he  will  be  mis- 
taken. It  is  only  the  old  edition  that  is  being  advertised  in  that 
place  without  the  supplements  The  new  edition  is  advertised  in 
very  small  characters  in  another  place,  but  not  so  as  to  attract 
notice.  Does  the  Superintendent  Government  Press  believe  that 
he  will  be  able  to  sell  the  old  edition  at  the  same  old  price  and 
without  the  supplements  ?  If  so,  the  new  edition  without  the  index 
volume  will  cost  only  Rs.  60  and  is  really  cheaper.  But  these 
are  apparently  not  matters  for  the  consideration  of  the  persons 
concerned.  ^% 

.  The  Retort  Courteovm. — A  certain  judge  who  presided  in  the 
County  Couiii  of  an  American  State  was  fond  of .  indulging  occa- 
sionally in  a  joke  at  the  expense  of  a  counsellor,  a  practising 
attorney  in  the  same  court,  with  whom  he  was  very  intimate  and 
for  whom  he  had  a  high  regard.  On  one  occasion,  when  leading  a 
cause  at  the  bar^  the  counsellor  observed  that  he  would  conclude 
his  remarks  on  the  following  day,  unless  the  court  would  consent 
to  set  Jate  enough  for  him  to  finish  them  that  evening.  *'  Sit,  sir, 
not  set  f  hens  set,*'  corrected  the  judge  substituting  one  Americanism 
for  another.  "  I  stand  corrected,  sir"  said  the  counsellor,  bowing. 
Not  long  after,  while  giving  an  opinion,  the  judge  remarked  that 
under  such  and  such  circumstances  an  action  would  not  lay.  "Lie 
may  it  please  your  honor,"  lays  the  Counsellor,  ^'not  lay,  hens 
lay/' — [Humour  of  the  Law.) 

A  "  Village  HampdenJ^-^The  footway  from  Hampton  Wick 
through  Bushy  Park  had  been  for  many  years  shut  up  from  the 
public  in  the  last  century.  An  honest  shoemaker,  Timothy 
Bennett,  of  the  former  place,  '*  unwilling''  (was  his  favourite 
expression)  **  to  leave  the  world  worse  than  he  had  found  it/  con. 
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suited  an  attorney  upon  the  practicability  of  recovering  tbis  road 
for  the  public  good,  and  the  probable  expense  of  a  legal  process 
for  that  purpose.  '*I  do  not  iwean  to  cobble  the  job/'  said 
Timothy,  "  for  I  have  i700,  and  I  would  be  willing  to  give  up  the 
awl  that  great  folks  might  not  keep  the  Cyper  leather  wrongfully/' 
The  man  of  law  informed  him  that  no  such  sum  would  be  neces- 
sary to  try  the  right.  '^  Tben/*  said  the  worthy  shoemaker,  **  as 
sure  to  soles  are  soles  I'll  stick  to  them  to  the  Icut"  and  Lord 
Halifax,  then  ranger  of  Bnshy  Park,  was  immediat-ely  served  with 
the  regular  notice  of  action.  Upon  this,  his  Lordship  sent  for 
Timothy,  and,  on  his  being  admitted  to  his  presence,  the  £arl  said 
with  some  warmth,  '^  And  who  are  you  that  has  the  ensurance  to 
meddle  in  this  affair?"  My  name,  my  lord,  is  l*imothy  Bennett, 
Shoemaker,  of  Hampton  Wick.  I  remember,  an  it  please  your 
lordship,  to  have  seen,  when  I  was  a  youp.g  man  sitting  at  work, 
the  people  cheerfully  pass  by  my  shop  to  Kiiigstone  markcit.  But 
now,  my  lord  they  are  forced  to  go  round  about,  through  a  hot 
sandy  road,  ready  to  faint  beneath  t.heir  burdens.  And  I  am 
im willing  to  leave  the  world  worse  than  I  found  it.  This,  my 
lord,  I  humbly  represent,  is  the  reason  why  1  have  taken  this 
work  in  hand.  "Begone,"  replied  his  lordship;  ''you  are  an  im- 
pertinent fellow."  However,  upon  mature  reflection,  his  lordship, 
convinced  of  the  equity  of  the  claim,  began  to  comptkte  the  humi- 
liation of  the  defeat  by  a  shoemaker,  desisted  from  his  opposition 
notwithstanding  the  opinion  of  the  Crown  lawyers,  and  re-opened 
the  road  which  is  enjoyed  by  the  public  without  molestation  to 
tbis  day.  Honest  Timothy  died  about  two  years  after,  in  the  77th 
year  of  his  age,  and  was  followed  to  the  grave  by  the  great 
majority  of  the  Hampton  Wickians.— (iT^wottr  of  the  Law), 

Humours  of  a  Digest.-^A  digest  of  legal  decisions  is  not  a  Tom 
Tiddler's  ground  for  picking  up  the  gold  and  silver  of  wit  and 
humour.  But  there  are  stories  circulating  among  lawyers  about 
digests  which  have  the  true  flavour  of  legal  jokes.  There  is,  of 
course,  the  well-worn  anecdote  of  *'  Best,  Mr.  Justice,  his  great 
mind,"  which  need  not  be  more  explicitly  recalled.  A  business- 
like cross-reference  thus,  ''New  Year's  Day — See  Intoxicating 
Liquors"— looks   as  if  it  were  intended  to  be  jocular,  but  a  closer 
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examination  shews  that  it  is  at  least  a  useful  reference^  for  a  ques- 
tion really  arose  in  a  certain  case  whether  New  Year's  day  was  to 
bo  reckoned  in  the  period  allowed  for  giving  a  notice  under  the 
Liquor  License  Act.  The  recent  case  of  Major  v.  McGregor,  5  0. 
L.  R.  81,  6  O.  L.  It,  528,  is  the  subject  of  a  Bar  anecdote,  not  per- 
haps true,  but  sufficiently  amusing.  The  action  was  for  libel.  The 
words  complained  of  were  written  on  a  post  card,  and  were  enigma* 
tical,  bul  the  innuendo  was  that  the  defendant  meant  to  call  the 
plaintiff  a  "  son  of  a*—.''  The  story  is,  that  a  professional  man 
looked  for  the  case  under  "  Defamation,"  and  not  finding  it,  hunted 
up  the  compiler  of  a  digest  in  which  it  ought  to  have  been  included. 
'^  Oh  I  that  case,"  said  the  learned  digester,  "  you  will  find  it  under 
title  *  Animals,'  sub-title  ^  dog  !' "  It  is  said  that  a  very  diligent 
compiler  of  cross-references  in  a  modern  and  up-to-date  digest  has 
placed  under  the  title  *^  Bridge"  a  direction  to  **  see''  not  only 
"  Municipal  Corporations,"  *^  Railway,"  and  '^  FFay,"  but  also  '^Gam- 
ing !"  A  correspondent  suggests  that  under  ^^  Parliamentary 
Elections"  there  should  be  a  cross-reference  to  *^  Water  and 
Watercourses."  This  is  obscure,  but  is  probably  an  allusion  to  a 
recent  scene  on  a  political  platform  in  the  electoral  district  of 
Durham  (Ontario).  Wo  see,  by  the  way,  that  in  the  current  issue 
of  the  Ameriean  Law  Review  there  is  ^n  article  on  "  The  Lawyer's 
Lachrymal  Rights." — Canadian  Law  Times. 

Talkative  Judges :— The  modern  Bench  is  too  fond  of  talking* 
Judge  Emden  the  other  day  had  to  explain  a  discourteous  phrase 
that  had  slipped  from  his  lips,  and  now  we  have  the  Lord  Chief 
Justice  having  to  ^*  explain"  his  unfortunate  statement  that  journ- 
alists had  not  the  same  code  of  honour  as  other  people.  His  Lord- 
ship said  he  could  not  understand  what  was  the  foundation  for  the 
report,  which  he  had  not  seen.  But  he  had  told  Mr.  Salter  that  he 
had  no  ground  for  complaint  as  to  certain  letters,  and  some  expres- 
sion that  his  Lordship  had  used  seemed  to  have  been  understood  as 
the  expression  of  an  opinion  that  journalists  were  not  actuated  by  the 
same  sense  of  honour  as  other  people.  If  any  expression  of  his  was 
capable  of  such  a  construction  he  should  unreservedly  withdraw  it. 
Any  such  expression  of  opinion  was  absolutely  contrary  to  the 
opinions  that  he  had  expressed  throughout  the  whole  of  his  public 
life.     The  Press  of  this  country  was  conducted  by  men   of  honour 
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in  an  honourable  waj^  and  he  was  sure  that  they  were  actuated  by 
the  same  feelings  of  honour  as  other  people.  In  particular  cases 
their  conduct  had  to  be  criticised,  but  if  he  had  said  anything 
contrary  to  what  he  now  said  it  did  not  express  his  opinions.  When 
will  our  judges  learn  that  silence  is  golden,  particularly  on 
the  Bench  ?  : — Law  Notes, 

*** 

Definition  of  a  gentleman  : — The  old,  old  question  cropped  up 
in  on©  of  the  County  Courts  last  month — What  is  the  correct  defini- 
tion of  the  word  ''  gentleman*^  ? 

Not  long  ago,  when  counsel  questioned  the  right  of  the  party 
to  whom  he  was  opposed  to  bo  styled  *'  gentleman,"  Mr.  Justice 
Darling  pointed  out  that  the  Heralds'  College  declares  that  man  to 
be  a  gentleman  whose  grandfather,  father,  and  himself  were  enti- 
tled to  a  coat-of-arms.  A  century  ago  a  stake  won  in  a  horse-race 
was  withheld  because  the  winning  horse  had  not,  it  was  contended^ 
been  ridden  by  a  gentleman.  The  rider  sued,  and  his  case  showed 
that  he  had  nerer  been  known  to  do  a  dishonourable  action  ;  that 
altnough  he  attended  the  markets  like  other  farmers,  and  was  con- 
tent with  a  two-shilling  ordinary,  he  had  declared,  after  promising 
to  ride  the  horse,  that  he  would  sooner  be  carried  home  dead  than 
break  his  word.  *'  Surely  tliis  is  symptomatic  of  a  gentleman,"  said 
counsel.  The  jury  agreed,  and  the  gentleman  in  fact  was  duly 
declared  a  gentleman  in  law,  and  as  such  ejititled  to  the  verdict 
in  the  case. 

The  great  "  Webster"  says  on  the  subject  that  in  Great  Britain 
the  terra  ''  gentleman"  is  applied  in  a  limited  sense  to  those  who 
have  coats-of-arms  but  who  are  without  a  title,  and  in  this  sense 
gentlemen  bold  a  middle  rank  between  the  nobility  and  yeomanry 
In  a  more  extended  sense,  it  includes  every  man  above  the  rank  of 
yeoman,  thus  comprehending  the  nobility.  In  the  United  States 
the  term  is  applied  to  men  of  education  and  good  breeding  of 
every  descinption. 

Some  old  writers  say,  "  Gentlemen  be  those  whom  their  blood 
and  race  doth  make  ^noble  and  knowne,"  and  **  who  so  studieth  the 
laws  of  the  realm,  who  studieth  in  the  Universities,  who  professeth 
Uberal  Bdeaoes^  and,  to  be  shorte,  who  can   live  idly  and  without 
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manuall  labour,  and  will  bear  the  porte,  charge,  and  conntenance 
of  a  gentleman."  A  medical  student  who  had  for  a  short  time 
acted  as  surgeon's  assistant,  but  for  six  months  had  been  in  no  busi- 
ness ;  a  coal  agent  who  had  been  dismissed,  and  was  at  the  time  in 
no  other  post ;  a  proctor's  clerk  of  former  times,  now  collecting 
debts,  but  living  mainly  on  an  allowance  from  his  mother — ^have, 
in  modern  days,  all  been  held  to  come  within  the  definition. 

The  common  meaning  of  the  word  is  a  person  who  does  no 
work ;  or  perhaps  rather  Carlyle's  idea,  a  man  who  keeps  a  gig. 
To  all  this  store  of  learning  we  now  have  Judge  Tindal  Atkinson's 
dictum  that  a  schoolmaster  is  not  a  gentleman. — Law  Notes. 

Accused  reserving  the  defence : — Referring  to  Mr.  Justice 
Willis  having  characterized  the  re^rv^tion  of  the  defence  as  a  ''trick 
of  solicitors,"  we  find  in  tho  *'  Hominiscences  of  Sir  H.  Hawkins 
(Lord  Brampton)."  vol.  2,  p.  225,  that  that  eminent  criminal  lawyer 
not  only  advised  a  client  to  reserve  his  defence,  but  gloried  in  it. 
A.nd  the  course  he  adopted  was  successful.  It  may  be  that  the 
advantages  of  the  Poor  Prisoners'  Defence  Act  ought  not  to  be 
extended  to  a  defence  reserver,  but  that  has  nothing  whatever  to 
do  with  the  question  as  to  whether  an  accused  person  is  justified 
in  reserving  his  defence,  if  he  is  so  advised.  The  caution  to  be 
given  by  magistrates  under  Indictable  Offences  Act,  1848  (cap.  42), 
invites  a  prisoner  to  say  nothing,  and  threatens  that  if  he  does 
say  anything  it  will  be  taken  down  in  writing  and  used  against 
him  on  his  trial.  So  long  as  this  caution  remains  unrepealed  a 
prisoner  has  a  perfect  right  to  hold  his  tongue  before  the  justices, 
if  so  advised — Law  Notes. 

Crimi.ial  Procedure  and  Judges'  summing-up — Italy  is  busy 
overhauling  her  criminal  proceedure.  The  most  important  alteration 
proposed  is  to  abolish  the  presiding  judges'  summing-up  to  the 
jury.  It  is  pointed  out  that  in  the  case  of  Italy  the  judge  rarely 
presents  the  facts  in  a  colourless,  impartial  manner,  but  almost 
unavoidably  endeavours  to  influence  the  jury.  In  France 
Belgium,  and  Switzerland  the  right  of  the  judge  to  sum  up  has 
been  already  abolished.  Commenting  on  the  proposed  change, 
the  'Trihfina  remarks  that  the  practice  of  Britiis^  Law  Oourts  affords 
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no  guide,  to  other  nations^  owing  to  the  extraordinary  high  position 
I  which  British  Jadges  occupy  in  the  public  estimation.  This  great 
pn^se  was  undoubtedly  amply  justified  in  olden  days,  when  it  was 
popularly  said  that  the  judge  was  the  prisoner's  best  advocate. 
Within  recent  years,  however,  some  judges  have  shown  too  great 
a  tendency  to  yield  to  the  contentions  of  the  prosecution,  parti- 
cularly when  the  prosecution  is  the  Treasury.  Another  reform 
strongly  advocated  by  leading  members  of  the  legal  profession  in 
Italy  is  the  restriction  of  the  growing  habit  of  newspaper  comment 
while  an  important  case  is  still  8ub  judice.  Comments  which  in 
this  country  would  constitute  contempt  of  Court  are  there  allowed 
to  pass  unpunished,  and  the  minds  of  jurors  are  biassed  by  articles 
in  the  Press  before  the  case  begins.  The  Banmartini  Case  is  an 
instance  in  point,  especially  as  politics  were  imported  into  what 
should  have  been  a  purely  criminal  trial.  At  the  opening  of  the 
present  law  term,  a  dignified  protest  was  made  by  a  very  prominent 
member  of  the  Roman  judiciary  against  this  system  of  trial  by 
newspaper,  which  is  conducted  without  regard  for  the  laws  '  of 
evidence.  Our  newspapers  have  been  much  better  in  this  respect 
since  the  Court  for  Crown  Cases  Reserved  decided  in  1901 ,  in  Bex 
v.  rihbetts,  that  the  editor  and  the  "  crime  investigator*'  of  a  news- 
paper can  be  convicted  of  conspiring  to  pervert  the  due  course  of 
justice  by  publishing  matter  relating  to  prisoners  pending  their 

trial : — Late  Notes,  al 

*  * 

Bestrictive  Covenants. — An  unintelligent  observer,  it  has 
been  said,  onoe  pronounced  a  caterpillar  to  be  ''all  skin  and  squash," 
and  was  much  astonished  at  the  marvellous  beauty  and  complexity 
of  the  animal  when  placed  under  the  microscope.  In  much  the  same 
way  to  the  ordinai'y  layman — and  even^  we  fear,  to  many  of  the  ini- 
tiated— law  appears  to  be  a  dull,  uninteresting  subject,  whereas  in 
truth  it  is  one  of  most  fascinating  interest,  especially  when  sub- 
jected  to  the  powerful  microscope  of  judicial  decision.  Old  doctrines 
are  continually  being  examined  by  the  Courts,  and  fresh  light 
is  always  being  thrown  upon  them,  and  lawyers  have  constantly  to 
review  and  reconstruct  their  conceptions  of  familiar  principles* 
This  is  at  once  the  interest  and  the  hopelessness  of  the  law. 

Most  -lawyers^  we  imagine,  if  asked  whether  a  purchaser  of  land 
it  bouhd  by  oovenants   entered  into  by  his  predecessors  in   title, 
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w:aald  reply  that  he  isBot  bound  by  positive  covenants/  but  can 
be  restrained  from  using  the  land  contrary  to  restrictive  co^reMatB 
of  which  he  had  notice^  actual  or  constructivey  before  he  took  his 
conveyance;  and  if  asked  for  the  reason  of  the  rule  they  *  would 
probably  refer  to  Tulk  v.  Moxhay  (2  Ph.  774)  as  having  decided 
that  restrictive  covenants  are  binding  on  a  person  who  bajrs  with 
notice^  because  it  would  be  inequitable  for  him  to  use  ih«  land  in  a 
manner  inconsistent  with  the  contract  entered  into  by  the  vendor 
with  notice  of  which  he  purchased.  •'•  Of  course/'  said  Lord  Cotten- 
ham  in  that  case,  '*  the  price  would  be  affected  by  the  covenant, 
and  nothing  could  be  more  inequitable  than  that  the  original  pur- 
chaser should  be  able  to  sell  the  property  the  next  day  for  a  greater 
price,  in  consideration  ot  the  assignee  being  allowed  to  escape 
from  the  liability  which  he  had  himself  undertaken/' 

The  liability  of  subsequent  purchasers,  was,  in  I'ulh  v.  Moxhay 
based  on  notice,  and  so  the  law  is  stated  in  all  the  text»booka«  Bot 
in  the  recent  case  of  Be  Nesbitt  and  Potts*  Contract^  Far* 
well>  J.>  has  examined  the  doctrine,  and  given  a  differeni  ba&is 
to  it.  '*  The  person,"  he  tells  us,  *'  entitled  to  the  restrictive  nefija- 
tive  covenant  over  Blackacre  has  an  equitable  iuterest  in  Blackacre, 
of  the  same  nature  as  any  other  equitable  interest,  notice  foroiing 
no  part  of  the  cause  of  action  in  respect  of  such  equitable  interest 
The  claim  to  enforce  such  negative  covenant  depends,  as  in  the 
case  of  a  charge,  on  its  validity  and  priority,  not  on  any  notice, 
unless  and  until  the  owner  of  the  land  sets  up  as  a  defence  the  plea 
of  purchase  for  value  without  notice  and  with  the  legal  estate. 
The  equitable  charge  exists  independently  of  notice,  and  notice  is 
only  important  to  bind  the  conscience  when  the  legal  estate  is  set 
up  as  a  defence  against  the  equitable  claim.'' 

This  idea  is,  of  course,  not  entirely  new.  There  is  an  Mter 
dictum  to  the  same  effect  in  L,  &  B.  W.  Railway  Co.  v.  Oomm  (20 
Oh.  D.  562)  and  also  by  Farwell,  J.,  himself  in  Osborne  v.  Bradley 
(1903,  2  Ch.  at  p.  451);  but  this  is  the  first  occasion  on  which  a  case 
has  been  decided  directly  on  this  line  of  reasoning. 

Let  us  take  the  facts.  Shortly,  they  may  be  stated  thus  :^ 
Land  is  sold  to  A.,  in  1872,  subject  to  certain  restrictive  covenant 
as  to  building.    B.  ^oqoires  a  statutory  tiUeto  tbetend49^w 
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posaesskm.  In  1890,  B.  sellfl  the  land  to  C,  who  accepts  B/s  title> 
rdyiBg  solely  on  the  statutory  title>  and  making  no  investigation  of 
title.  C.)  in  1903,  agrees  to  sell  the  land  to  D.  Can  D.  refnse  to 
complet^-OQ  tbe  ground  that  he  would  be  bound  by  the  restrictive 
covenants  contained  in  the  deed  of  1872  ? 

Tea,  said  Farwell,  J.>  and  he  reasoned  the  matter  out  thus  : — 
A  restrictive  covenant  creates  an  equitable  charge  on  the  land, 
and  such  an  equitable  charge  in  many  respects  resembles  an  ease- 
ment, such  as  a  right  to  light.  The  statutory  title  which  B.  ac* 
cmired  would  have  been  subject  to  any  easements  to  which  the 
land  was  subject;  he  could  not,  for  instance,  have  built  in  such  a 
way  as  to  interfere  with  his  neighbour's  right  to  Ught.  Therefore, 
B.  took  subject  to  the  restrictive  covenant.  True,  he  had  obtain- 
ed the  legal  estate  in  the  land  (whether  with  or  without  actual 
notice  does  not  appear  from  the  judgment ;  but  for  the  judge's 
reasoning  that  is  immaterial),  but  he  had  given  no  value  for  the 
property  ;  his  title  depended,  not  on  his  own  merits,  but  on  the 
demiorits  of  the  former  owner,  who  had  allowed  him  to  remain  in 
undisturbed  possession  for  twelve  years.  That  being  so,  B.  could 
not«:^et  up  the  defence  of  purchaser  of  the  legal  estate  without 
notice,  and,  on  the  most  elementary  principles  of  equity^  he  must 
take  subject  to  the  equitable  chaige  to  which  every  volunteer 
would  take  subject,  whether  he  obtained  the  legal  or  merely  an 
eqnitaUe  estate,  and  whether  he  had  notice  or  not  of  the  charge. 

But,  granted  that  B.  could  have  been  restrained  from  breaking 
theeovenant,  did  not  C,  the  purchaser  from  him,  takel  free  from 
the  equitable  charge  ?  Had  not  he  obtained  the  legal  estate  for 
valne  without  notice  of  the  covenant  ?  No,  said  Farwell,  J  ;  he 
had  constructive  notice  of  the  covenant.  He  chose  to  buy  without 
investigation  of  title,  relying  solely  on  B.'s  possession.  He  need 
not  have  accept^  the  statutory  title,  and  if  he  had  investigated  the 
title  for  the  last  forty  years,  the  deed  of  1872  would  have  brought 
the  restrictive  covenant  to  his  notice,  and  he  must,  therefore,  be 
held  to  have  constructive  notice.  In  the  same  way,  if  D.  com- 
pleted the  purchase  he  would  be  filled  with  constructive  notice  of 
the  covenant,  and  couldj  therefore,  refuse  to  complete. 
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Altogethor,  it  is  a  very  interesting,  well-reasoned  jadgment 
and  will  well  repay  perusal.  It  has  set  legal  tongues  a-wagging 
and  raises  a  distinct  issue  which  calls  for  the  decision  of  the  Court 
of  Appeal.  Are  we  to  say  in  future,  in  the  old  phrase,  that  restric- 
tive covenants  are  binding  on  purchasers  only  if  they  have  notice; 
or,  in  the  new  phrase,  that  they  are  binding  on  everyone  except  a 
purchaser  who  acquires  the  legal  estate  without  notice  ? 

In  mostcases,  no  doubt,  whichever  view  we  adopt,  the  position 
of  the  purchaser  will  be  the  same.  Usually  he  obtains  the  legal 
estate,  and  if  he  has  no  notice  he  holds  free  from  the  restrictive 
covenants  of  his  predecessors.  But,  if  it  is  merely  an  equitable 
.interest  which  he  obtains,  then,  according  to  the  old  notions  of 
Tulk  V.  Moxhay^  he  is  not  bound  unless  he  has  notice,  while  the 
new  view  compels  us  to  hold  him  subject  to  the  covenants  whether 
he  has  notice  or  not. 

'^  A  storm  in  a  tea-cup,^'  perhaps ;  but  very  interesting,  never- 
theless, as  all  judgments  are  which  throw  light  on  old  principles 
and  tend  to  upset  our  cherished  notions  of  them.  Now  that  we 
have  survived  the  shock  caused  by  the  first  reading  of  the  jadg- 
ment in  Be  Nesbitt  and  Potts'  Contract,  we  must  confess  to  have  f 
taken  rather  a  liking  to  it,  though  it  is  a  little  startling  to  find  a  • 
case  directly  decided  on  the  gound  that  a  restrictive  covenant 
creates  an  equitable  charge  on  the  land  in  favour  of  adjoining  land 
just  like  a  negative  easement.  There  is,  of  course,  one  great 
difference  between  a  legal  easement  and  this  new-fangled  equitable 
easement,  in  that  a  legal  easement  is  binding  even  on  puitshasers 
who  acquire  the  legal  estate  without  notice  i-^Lato  Notes. 

The  literary  Lawyer: — In  modem  days  the  fact  that  a  lawyer 
has  great  literary  gifts  is  usually  taken  to  imply  that  he  is  lacking  in 
the  qualities  which  go  to  make  a  successful  legal  practitioner.  The 
skilled  lawyer  is  ordinarily  supposed  to  be  a  man  of  culture,  using 
the  word  in  the  sense  which  is  not  connected  with  it  in  suburban 
drawing-rooms  and  at  popular  lectures.  Nevertheless,  to  the  man 
of  affairs  there  is  something  abhorrent  in  the  notion  that  a  good 
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lawyer  sbould  be  endowed  with  the  literary  graces,  or  with  the 
posfleeaoQ  of  the  &ctilty  of  inditing  a  weU*tanied  plirase.  Well-^. 
turned  phrased  and  rounded  periods  in  addressing  sentimental 
juries  are  allowable.  But  let  a  man  once  permit  the  same  senti* 
ments,  coached  in  the  ^ame  form,  to  take  a  shape  csre  perennius, . 
and  his  more  practical  acquaintances  shake  their  heads  sadly  and 
solemnly,  and  lament  the  loss  of  another  good  soul.  This  general 
antipathy  to  literary  lawyers  is  probably  due  to  the  fact  that  what 
one  looks  for  in  a  great  Judge  or  a  skilled  advocate  is  a  practical 
grasp  of  affairs.  No  one  wants  to  read  the  judgment  of  a  learned 
Judg^  merely  because  it  is  framed  in  an  elegant  style.  Parties 
want  their  judgment  quickly,  and  like  it  to  the  point.  Indeed,  the 
point  of  view  of  plaintiff  or  defendant  is  largely  limited  by  thj? 
extent  of  the  bill  of  costs.  Many  suitors  have  a  sublime  contempt 
for  what  the  learned  Judge  is  saying  though  the  utterances  of  that 
learned  Judge  may  gain  him  the  veneration  of  generations  of  law- 
yers. The  busy  lawyer,  again,  on  the  look-out  for  precedents,want8 
the  point  put  in  a  nutshell.  He  wants  tb  be  able  to  tear  the  heart 
out  of  the  case  in  a  moment.  Indeed,  the  headnote  suffices  for  - 
him,  and  it  has  been  known  to  work  wonders  with  many  magis- 
trates. Perhaps  that  is  a  reason  why  law  reports  are  so  expensive. 
It  is  not    the  reason  why  they  are  so   voluminous.     ....•*. 

Examples  of  the  ill-success  in  their  profession  of  pen  who 
began  to  scribble  too  early  are  numerous.  I  do  not  speak  of  the 
politicians»as  many  successful  lawyers  have  made  unsuccessful  poli- 
ticians. But  history,'  which  never  lies,  does  record  instances  of  men 
who  burned  to  put  their  thoughts  on  paper^  and  did  so,  and  never 
got  the  chance  to  utter  their  thoughts  aloud  in  Court.  John.Austin» 
the  great  writer  on  jurisprudence,  had  a.keen  ey^e  for  all  tl\e  delicate 
shades  of  literary  expression,  as  those  know  only  too  well  who  have 
had  to  struggle  through  his  p6nderous  and.  wholly  admirable  work* 
He  paid  the  penalty,  however,  for  his  want  of  consideration  for 
stadeints  by  gaining  a  very  small  practice  at  the  Bar.  It  was  the 
same  with  Edmund  Burke  and  Thomas  Babington  Macaiday. 
Indeed,  the  oases  of  men  who  practised  at  the  Bar  successfoUy  and 
yet  wi*ote  well  have  been  few  and  fat  between,  fmd  the  more  notable 
by  reason  of  their  scarcity.  Mr.  AugustineBirreU,  K.  C,  has  attained 
to^  large  Ghancery  practice,  and  has.  nevertheless^^  managed  to  write , 
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soma  altaufgther  cbarnuBg  essays  and  jireside  over  the  Omar 
Khayyam  Gltih^  not  to  apeak  of  other  ecoentrio  and  literary  gatlMr* 
ings.  Mr.  ^Tustioe  Darliag^  one  of  the  most  popular  of  English 
JndgeSi  found  time  before  his  elevation  to  the  Bench  to  write  h«s 
brilliant  BeinUllae  Juris.  But  these  exceptions  merely  prove  the  rule. 

When  we  come  to  the  men  who  gave  up  the  law  because  they 
found  a  gold  mine  in  literary  work,  their  name  is  legion.  There  is 
Mr.  F.  E.  Weatherly,  the  famous  song-writer  ;  Mr.  Adrian  Boss, 
who  writes  the  '^  book''  of  the  most  successful  musical  comedies 
of  the  day,  and  has  found  time  to  write  poems,  a  short  history  of 
Europe,  and  to  edit  French  books  for  a  university  series  ;  Mr. 
Stanley  Weyman,  the  romantic  novelist,  and  hosts  of  others.  Even 
the  great  Sir  Walter  gave  up  his  legal  work  for  literature. 

With  all  these  obstacles  to  success  in  the  law,  it  is  curious. and 
intaresting  to  find  that,  though  the  great  English  Judges  for  the 
most  part  severely  iq>plied  themselves  to  the  oonsideration  of  con- 
crete law  and  facts,  as  presented  for  their  consideration  in  thecaseft 
which  came  before  them,  there  have  been  some  distinguished  oma^ 
ments  of  the  Bench  who  found  time  to  indulge  with  some  effect 
in  the  pursuit  of  pure  literatore.  To  expect  most  Judges  to  do  so 
would  be  foolish.  They  are  expected. to  be  at  home  in  every  branch . 
of  the  law,  and  to  have  the  latest  decision  on  every  out-of-the-way 
probleni  on  the  tip  of  their  tongues.  How  they  manage  to  maintain 
a  serene  aspect  is  a  marvel.  They  have  always  to  be  on  the  alert,- 
although  they  may  sit  far  into  the  night  trying  circuit  cases,  or 
dispose  of  shoals  of  applications  and  other  forms  of  legal ''  business'' 
which  come  before  them  in  their  Chambers,  and  are  never  noted  fay 
thotto  who  merely  judge  of  the  amount  of  the  work  of  Jndgto  by 
what  they  do  in  open  Court.     ..>•... 

The  &nhgreaii  literary  man  among  the  Judges  was  Sir  Thomaa 
More  {lAJSrtSSb)*    More  owed  much  to  the  influence  of  the  great)  t 
Erasmas.    More  was  quite  an  eccentric  man  for  his  times,  for  be , 
ahaolBtely trefosed  bribes.    His  great  literary  work-^he  wrQte^Blany. 
voliuneBp^Ahe  »erft  enumeratioii  of  which  wouVi  be  tediona-r^waa . 
his  I7topfa>  hjr  which,  ev^i  more.tha^,  by  his  standing,  in  the  l/smrr 
he isremembered.    Thi»  wcnrk  has  been  severely  critieisad  ior  its 
senthaentH^Attt  six  one  has  been  fooad.  to  deny  itsg^refbjtJi^iyMgh^ 
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value.'  ^  A  story  to  told  of  More  wliioh  mti^  be  very  edifying  but 
^hioh  t^nsiderably  ttoes  one's  credulity.  More  w«s  a  ^*  demon  for 
vrork,^  and  got  tiirougb  his  cause  list  very  rapidly."  One  morning^ 
being"  told'  by  the  officer  that  there  was  not  another  cause  iiefore 
the  €durt,  he  ordered  the*  fact  to  be  entered  on  record,  a^  it  had 
never  happened  before.  If  true,  this  was  rather  unkitid  tothe 
Chancellor's  predecessors  in  office. 

Another  great  literary  lawyer — ^perhaps    the  greatest-— was 

Francis  Bacon  (1561-1626).    Even  if  we  left  Shakespeare's   works 

out  of  account,  we  should  find  it  necessary  to  devote  a  whol^  volume 

to  the  discussion  of  his  acknowledged  works,  were  wo  so  minded. 

The  Essays,  the  Novum  Organum,  the  Advancement  ^/  LeamMg, 

the  ApophthegmStSkud  the  History  of  Henry  VIL,  make  lawyers  proud 

of  thef act  that  so  great  a  literary  genius  ever  diftpensed^law-^though 

Whether  he  dealt  out  justice  is  another  matter.    Bacon  *  wa^^ne 

of  the  wisest  men  '  that  ever  lived  ;  and  although   hie  practice  did 

notrsquare  with  hieprecepti  it  id'  quite  in  accord   with  hit  complex 

character  to  find  him  giving  these  words  of  «age  advice  to  Vitliers, 

the  royal  fiivourite:  'fBy  no  means  be  you  perMaded  to' interpose 

yourself  by  word  or  letter  in  any  cause  depending,   or  like  to  be 

depending,  in  any  court  of  justice,  nor  suffer  any  man  to  deit  where 

yon  can  hinder  it ;  and  by  all  means  dissuade  the  king  him#0lf  from 

it,  upon.the  importunity  of  any,  either '  f6r<  tiiefr  friends  ot*'1^m- 

selves.    If  ft  should  prevail,  it  perverts  justice  ]f  but  If  thel  judge 

be  so  just,  and  of  so  undaunted  a  courage  (avhe  *  ought  to  be)  as 

not  to  be  incKn^  tiiereby,  yet  it  always  leaves  a  taint  of  -  euspteion 

'  aod  prejudice  behind  it.'*    Bacon's  references  tb^ '(^chargA'  of 

ocmrapiion  brought  against  him  are  themselves  literary  gems;  -  He 

'  UMle  to  the  Lords  imploring  them  to  be  iiupsjrtial,  and  dedsring 

^tbflt  he  would  ''  not  trick  up  an  innoceocy  .with  any  cavil}ation0,but 

'  plnmly  and  mgenuously  declare  what  I  know  or  remember.'^ -^His 

IMter  On  the  charge  made  against  him  at  the  bar  of  the  House  is 

^  eloquent  indeed :    I  know  I  have  clean  hands  and  a  clean  heart, 

andltepe  adean  house  for  friends  or  servants.    But  Job  himself 

'or -uliosoever  was  the  jastest  judge,  by  such'  hunting  for  matters 

M^agaisst  him  as  hath  been  used  against  m^niay  for  a  time-  seem 

•  foul,  specially  in  the  time  when  greatness  is^tbe  marie  and'aocu* 

^  yioiiieth^'gajtte.'*    ................ 
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/XiioUier  Judge  distinguisl^ed  for  his  literary  attainmenJiR 
E4ward  Hyde^^fisri;  Earl  of  Clarendon  (1609-14574).  His  oi^or- 
tnnities  for  acquiring,  taste  and  knowledge  of  his  art-  were  excep- 
tional. He  was.  a  friend  of  Ben  Jonson,  Edmund  Waller,  Carew, 
Selden  (the  authored  the  Table  Talk),BXii  Ghilliogworth.  Clarendon 
.  was  th^  very  reverse  of  admirable  as  a  man,  and,  as  one  of  his 
biographers  says:  '^It  is  in  literature  that  Clarendon's  name  best 
deserves  to  be  remembered/'  The  same  writer  (Mr,  T.  M.  Wood) 
says:  ''It  is  as  works  of  literary  art  that  his  histories  have  attained 
to  the  position  they  hold.  They  charm  us  by  their  calm  and  never^ 
failing  grace,  by  their  quiet  humour,  by  their  general  tone  of  lofty 
dignity,  but  perhaps  most  of  all  by  the  exquisite  portraits  which 
they  contain/' 

A  man  whose  career  presents  a  great  contrast  to  those  which 
have  been  briefly  adverted  to  above  was  Sir   William  Blackstone 

.  (1728*1780),  whose  claim  to  literary  fame  rests  on  the  fact  that  he 
was  the  first  (pace  Coke  upon  Littleton  and  their  .rforernnners 
Britton  and  Bracton)  to  write  a  con;ipre|i.^nsive,  if  sometimes  syco- 

.  phantic,  commentary  upon  the  laws  ,of  England.  His  first  flights 
wit)i  the  muse  were  of  a  vastly  differing  nature.     At  twenty  he 

.  ooippiled  a  treatise  on  The  Elements  of  Architecture,  and  he  started 
^is  legal  career  by  composing  verses.  Of  his  Commmtaries  Mr. 
-Edmund  Robertson,  K.C.^  M.P.,say8:    ''More  undeniable  than 

. .  the  political  fairness  of  the  treatise  is  its  merit  as  a  work  of  litera- 
ture.   It  is  written  in  ^  most  graceful   and  attractive  style,. and 

'  although  no  opportunity  of  embellishment  has  been  lost,  the  lao- 
.guag^  is  alnrays  simple  and  clear.  Whether  jt  is  owing  to  its  literary 
gracQS  or  to  its  success  ifi  flattering  the  prejudices  of  the  public 
to  which  it  was  addr^sed,  ijhe  influence  of  the  book  in  Engird 
.ha9  b^en  extraordinaicy*  ^P^  lawyers  only,  and  lawyers  pej^haps 
even  .less  than  others,  racQQpted  it  as  an  authoritative  revelairion 

.  of  the  lat^.    It  performed  for  e^aoated  society  in  England  nmoli 

;  the  sfime  service  as  was., rendered  to  the  people  of  Rome  by^the 
publication  of  their  previously  unknown  laws.  It  is  more  correct- to 
regard  it  as  ahandbook.of  the  law  for  laymen  than  as  a  legal  t^ea^ 

.  and  .as  the  first  and  only  hook  of  the  kind  in  England,  it  hf^,  been 
received  with  somewhat  indiscriminating  reverence;  ..-.  .  .  Jt  is 
amusing  to  observe  how  much  importance  is  attached  to  the  ip$i9^fi^ 
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verba  of  a  writer  who  aimed  moro  at  presenting  a  picture  intelligible 
to  laymen  than  at  recording  the  principles  of  the  law  with  technical 
accuracy  of  detail." 

Next  in  oar  list  of  great  litterateurs  on  the  Bench  comes  Franoifl 

Lord  Jeffrey  (1773-1850).     He  made  headway  but  slowly  in  his 

profossioii,  and  in  his  early  years  neglected  the  law  very  much   for 

literature.     With  Sydney  Smith  he  founded  the  famous  Edinburgh 

Review  in  j802.     For  twenty-seven  years  he  edited  that  journal^ 

and  his   articles,  they   made  him   and   it  famous,    certainly  made 

many  bitter  enemies.  It  was  his  slashing  criticism  of  Wordsworth, 

Keats,  Byron,  and    even  Scott,  that    provoked    Byron's  English 

Bards  and  Scotch  Reviewers.  His  review  of  Moore's  poetry  in  1806 

drew  a  challenge  to  a  duel  from  the  poet,  who  indignantly  met  his 

critic  at  Chalk  Farm.    Unfortunately  for  the  gossips,  the  fight  was 

prevented  by  the  myrmidons  of  Bow  Street,  who  conveyed  both 

parties  before  the  magistrate,  by  whom  they  were  promptly  bound 

over  to  keep  the  peace.     In  his  sketch  of   Jeffrey's  life   Mr.  1\   F. 

Henderson  says  that,  "  notwithstanding  the  increasing  success  of 

the   Review^  Jeffrey  alw^iys  continued  to  look  to  the  Bar  as  the 

chief  field  of  his  ambition,  and  indeed  he  soon  experienced  that 

his  literary  reputation  was  a  help  and  not  an  obstruction  to  pro. 

fessional    advancement.'^     His    ambitious    were    justified   by  hiB 

becoming  Lord  Advocate,    and  his    subsequent  elevation  to  the 

Bench  as  Lord  Jeffrey  in  1884.  His  work  on  the  Edinburgh  Review 

has  left  a  mark  on  the  thought  of  his  century  which  only   students 

of  literary  criticism  can  fully  appreciate. 

One  of  the  foremost  contributors  to  Jeffrey's  Review  was 
Henry  Brougham  (1778-1868),  afterwards  Lord  Brougham,  per- 
haps the  most  versatile  genius  that  Edinburgh  has  produced.  He 
was  author,  lawyer,  scientist,  politician,  orator,  all  in  one.  As  he 
drove  away  one  morning  Samuel  Rogers,  the  poet,  said  of  him : 
"  There  go  Solon,  Lycurgus,  Demosthenes,  Archimedes,  Sir  Isaac 
Newton,  Lord  Chesterfield,  and  a  great  many  more  in  one  post- 
chaise."  Some  idea  of  his  temperament  and  characteristics  may  be 
obtained  from  the  sketch  of  Mr.  Quicksilver  in  Samnel  Warren's 
Ten  Thousand  a  Year,  which  is  a  caricature  of  Brougham. 
Brougham  had  no  reputatiom  for  kindness,  yet  he  said  of  Austin  : 
*'  If  John  Austin  had  had  healthy  neither  Lyndhorst  nor  I  should 
6 
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have  been  Chancellor."  He  had  a  genius  for  getting  into  scrapes. 
In  the  beginning  of  the  nineteenth  century  he  had  many  a  qaarrel 
with  the  great  Lord  Eldon ;  and  in  1864^  at  the  dinner  given  by  the 
English  Bar  to  M.  Berryer,  the  great  French  Advocate,  he  drew 
down  upon  himself  a  rebuke  from  Lord  Chief  Justice  Cockbum, 
which  has  become  classical.  Lord  Brougham  said  that  ''  the  first 
great  quality  of  an  advocate  is  to  reckon  everything  subordinate 
to  the  interests  of  his  clients.*'  In  replying  to  the  toast  of  "  The 
Judge/'  Cockburn  said  :  "  Much  as  I  admire  the  great  abilities  of 
M.  Berryer,  to  my  mind  his  crowning  virtue — as  it  ought  te  be 
that  of  every  Advocate — ^is  that  he  has  throughout  his  career 
conducted  his  cases  with  untarnished  honour.  The  arms  which  an 
advocate  wields  he  ought  to  use  as  a  warrior,  not  as  an  assassin. 
He  ought  to  uphold  the  interests  of  his  client  'per  fas  and  not  per 
nefas.  He  ought  to  know  how  to  reconcile  the  interests  of  his  client 
with  the  eternal  interests  of  truth  aiid  justice."  Brougham,  not- 
withstanding his  fondness  for  keen  and  sometimes  acrimonious 
controversy,  lived  to  ninety.  It  is  impossible  even  to  attempt  a 
summary  of  his  activities.  The  list  of  his  writings  fills  pages  upoD 
pages  of  the  British  Museum  catalogue.  At  eighty -five  he  wrote 
an  enthusiastic  disourse  oo  Newton  and  the  Newtonian  philosophy. 
But  in  spite  of  his  brilliant  eloquence  and  his  command  of  language, 
no  one  reads  his  works  to  day.  Some  phrases  of  his— such  as 
"The  schoolmaster  is  abroad'^ — still  stick  in  the  memory.  'Yet," 
says  the  late  Mr.  Henry  Reeve*  ^'ambitious  as  he  was  of  literary 
fame,  and  jealous  of  the  success  of  other  authors,  he  failed  to  obtain 
any  lasting  place  in  English  literature.  His  style  was  slouching, 
involved,  and  incorrect.  Like  his  handwriting,  which  was  precipi- 
tate and  almost  ill^ble,  except  to  the  initiated,  his  composition 
bore  marks  of  haste  and  carelessness,  and  nowhere  shows  any 
genuine  originality  of  thought.''  Like  Gladstone,  Brougham  was 
cursed  with  an  over-active  brain.  Both  wrote  voluminously,  and 
their  works  are  forgotten. 

A  literary  Judge  of  a  very  different  order  of  mind  was  John 
Campbell  (1779-1 861),the  author  of  the  Lives  of  the  Lord  Chancellon 
*'The  conception  of  this  work  is  magnificient,'*  says  Mr.  W,  C. 
Smith,  "  its  execution  wretched."  This  work  has  been  severely 
criticised,  and  the    same  fate  has    attended  its    companion    work, 
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the  Livetf  of  the  Chief  Juaticea  of  England.  And  yet  these  books^ 
as  Mr.  Smith  sajs,  constitute  an  invalnable  repertory  of  facts 
and  must  endure  until  they  are  superseded  by  something  better. 
To  expect  a  good  literary  style  from  a  man  who  worked  as  hard  as 
barrister^  Lord  Chief  Justice^  and  Lord  Chancellor^  as  Campbell 
did^  is  asking  too  much.  Campbell  had  much  to  do>  but  retained 
a  fund  of  dry  Scotch  humour  on  the  Bench.  Mr.  Sam  Joyce  was  as 
remarkably  short  as  Mr.  (afterwards  Sir)  John  Earslake  was  tall 
and  when  he  arose  to  address  the  Courts  Lord  Campbell  said  :''Mr. 
Joyce^  when  counsel  address  the  Court  it  is  usual  for  counsel  to 
stand  up."  ''My  lord/'  protested  Mr.  Joyce,  «'  I  am  standing  up." 
A  little  later  Mr.  Earslake  rose  from  a  bench  at  the  back  of  the 
Court,  which,  sloping  upwards,  gave  him  even  greater  apparent 
height.  Thereupon  Lord  Campbell  remarked :  "  Mr.  Earslake, 
although  it  is  usual  for  counsel  to  stand  up  when  they  address  the 
Court,  it  is  not  necessary  for  them  to  stand  on  the  benches.'^ 

An  English  Judge  who  never  published  anything,  but  who  will 
always  be  remembered  for  his  powers  of  sarcasm  and  epigram,  was 
Sir  John  Maule.  Soon  after  Maule  was  raised  to  the  Bench  he  met 
Reynolds,  the  Solicitor  to  the  Treasury.  "Reynolds,"  said  he 
''do  you  remember  telling  me  that  no  Judge  who  had  been  six 
months  on  the  Bench  was  ever  to  be  belived  on  his  oath  ?"  Hie 
friend,  with  some  trepidation,  disclaimed  ever  having  made  the 
remark.  "  Oh  yes,  you  did,"  replied  Maule,  "  and  I'll  tell  you  what. 
I  have  now  been  six  months  a  Judge,and  it  was  a  d — d  impudent 
■  -truth.''  When  Maule  was  at  the  Bar  a  counsel  opposed  to 
him  described  some  of  his  arguments  as  childish.  When  his  turn 
to  reply  came  Maule  said  r  "  A  child  is  better  than  a  bear :  a  child 
may  grow  to  man's  estate,  but  a  bear  must  ever  remain  a  brute" 
Mr.  Justice  Maule's  oft-quoted  remarks  when  passing  sentence  on 
a  bigamist  before  the  passing  of  the  English  Divorce  Act  of  1857 
are  too  lengthy  for  citation  here,  but  are  well  worthy  of  perusal 
as  an  unsurpassed  specimen  of  delicate  judicial  irony. 

Sir  Alexander  Cockburn  (1802-1880)  was  a  man  of  brilliant 
cleverness,  and  it  is  to  be  regretted  that  one  of  his  gifts  had  not 
more  time  to  devote  himself  to  writing.  Pleasure  loving  and  not 
ever  energetic  in  his  early  years,  he  wasted  valuable  time  which 
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could  not  be  regained  in  latter  life.  His  love  of  hunting  and  outdoor 
sports  he  retained  to  the  end,  and  at  the  time  of  his  death  he  was 
ensfaged  in  writing  a  series  of  articles  on  The  Hiitory  of  the  Chase 
in  the  Nineteenth  Century.  But  Cockburn  was  far  better  known 
as  a  great  speaker,  and  his  contributions  to  English  oratory  rather 
than  to  literature  will  keep  him  in  remembrance. 

Lord  Bramwell  (1808-1892)  was  extremely  fond  of  contro- 
versial writing.  He  was  a  constant  contributor  to  the  correspon- 
dence columns  of  The  Times,  and  though  his  letters  all  dealt  with 
passing  events,  their  style  is  so  vigorous,  aud  they  manifest  so  keen 
an  intuition,  that  they  may  be  read  with  great  interest  after  the 
lapse  of  many  years.  Most  of  his  writing  was  done  after  he 
had  retired  from  the  Bench,  for  he  was  far  too  busy  a  Judge  to 
write  on  purely  literary  subjects  during  his  working  years.  Bram- 
well was  a  hard  hitter  and  somewhat  intolerant.  In  reply  to 
a  young  Barrister  who  had  differed  from  him  with  regard  to  the 
precise  status  of  Serjeants'  Inn,  he  wrote  to  The  Times  :  **  The  letter 
of  Mr.  Baylis  exhibits  a  crass  ignorance  of  the  subject  on  which 
he  writes  and  a  proportionate  confidence." 

A  great  English  Judge  whose  literary  tastes  took  a  peculiar 
direction  was  Roundell  Palmer,  Earl  of  Selborne  (1812-1895). 
During  his  early  days  at  the  Bar  he  wrote  for  The  Times  and  The 
Brittth  Critic.  He  soon  manifested  a  love  for  devotional  literature 
and  made  a  plunge  inte  patristic  learning,  "  from  which,'*  says  Sir 
Bdwpjrd  Fry,  "  he  soon  recoiled/'  He  was  much  interested  in  the 
Tractarian  controversy  and  in  the  treatment  by  the  Colonial  Office 
of  the  Episcopal  Church  in  Canada.  In  1886  he  wrote  A  Defence 
of  the  Church  of  England  against  Disestablishment.  In  1896  a  post- 
humous publication  took  place  of  Letters  to  his  son  on  Religion- 
But  he  is  best  known  to  the  devotional  reading  world  by  his  col- 
lection of  hymns  (issued  in  J  862)  entitled  The  Book  of  Praise — at  a 
time  when  he  was  in  the  throes  of  work  of  Solicitor-General.  '^  The 
work,"  writes  Sir  Edward  Fry  "  was  characterised  by  the  great 
pains  taken  to  ascrtain  the  true  authorship  of  hymns  which  were 
eithef  anonymous  or  attributed  to  those  who  bad  not  composed 
them*  and  by  a  like  effort  to  exclude  all  variations  grafted  on  the 
original  language^  and  to  give  the  hymns^  'in  the  genuine uncor- 
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nipted  text'  of  the  authors  themselves.'^  Later  on  Lord  Selborne 
published  another  collection — The  Book  of  "Praise  Hymnal.  His 
greatest  monument,  which  will  cause  his  name  to  live  for  ever  in 
the  history  of  the  English  law,  is  the  Judicature  Act  of  J  873,  for 
which  he  was  in  the  main  responsible — an  Act  which,  together  with 
the  amending  Act,  forma,  to  use  the  words  of  Lord  Davey,  "  the 
constitutional  charter  of  the  superior  Courts  of  England/' 

But  brief  reference  can  be  made  two  modem  English  Judges 
of  vast  literary  attainments.  Lord  Coleridge  (1820-1894)  was  one 
of  the  most  distinguished  of  Balliol  scholars.  A  brilliant  orator, 
with  a  most  beautiful  voice ;  an  exceptionally  good  letter-writer; 
steeped  in  Greek  and  Roman  poetry;  a  refined  sholar;  an  anec- 
dotist  with  an  inexhaustible  store — he  was  eminent  in  every  way. 
Another  brilliant  Balliol  man  was  Lord  Bowen  (1835*1894).  The 
friend  of  Benjamin  Jowett,  the  wit  of  the  English  Bench,  the  orna- 
ment of  the  Court  of  Appeal  a  most  luminous  interpreter  of  legal 
principles,  translator  of  Virgil,  writer  for  The  Saturday  Review  and 
The  Spectator^  he  has  left  behind  an  excellent  record  of  good 
work. — The  Commonwealth  Law  Beviem. 

Legal  anecdotes —Mr.  Justice  Maule  is  the  subject  of  an 
amusing  episode.  When  sitting  in  Chambers  one  day  he 
had  before  him  two  boys  from  solicitors'  offices  on  some 
interlocutory  proceedings.  Maule  gave  his  decision  on  the 
point  at  issue,  whereupon  the  boy  who  had  lost  his  case  also 
lost  his  temper,  and  as  he  left  the  room  gave  vent  to  his 
opinion  that  the  Judge  was  "  a  damned  old  fool.'*  This  was 
too  much  for  the  austere  doorkeeper,  who  hauled  him  back  before 
his  Lordship,  and  reported  the  matter.  **  I  understand/' said  Maule 
to  the  trembling  culprit,  *' that  in  passing  out  of  these  Chambers 
you  called  me  '  a  damned  old  fool'  !  I  don't  say  you  are  wrong, 
my  boy,  for  a  moment.  You  may  be  right;  I  may  be  a  damned  old 
fool,  but  it  would  have  been  more  polite  if  you  had  deferred  the 
expression  of  your  opinion  until  you  were  outside.  You  may 
now  go.'' 

For  out-and-out  politeness  commend  us  to  Mr.  Justice  Graham, 
who  when  once  presiding  at  the  Old  Bailey  in  the  days  when  the 
law  sent  crowds  to  the  gallows,  had  to  sentence  no  less  than  sixteen 
prisoners  to  death.    In  reading  out  their  names  he  inadverienflT 
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Diissed  one — John  Robins — and  then  with  due  solemnity  exhorted 
them  to  prepare  for  their  doom,  and  pronounced  on  each  the  sentence 
of  death.  The  condemned  left  the  dock,  and  his  lordship's  atten- 
tion was  called  to  the  fact  that  he  had  omitted  to  read  John 
RobinsMiamo.  *' Bring  him  back/^  said  the  Judge.  "By  all 
means  let  John  Robins  step  forward."  Back  came  the  unfortunate 
mau^and  Graham^  addressing  him  in  his  singularly  courteous  manner, . 
assured  him  that  **  the  omission  was  purly  accidental,  and  I  ask  you 
pardon  for  my  mistake.  1  am  very  sorry,  and  can  only  add  that 
you  will  be  hanged  with  the  rest." 

We  like  the  story  of  the  young  solicitor  who  was  entrusted 
with  the  defence  in  a  strong  case  of  murder.  By  dint  of  persua- 
sion he  induced  one  of  the  jury  to  promise  him  that  he  would 
consent  to  no  other  verdict  than  one  of  manslaughter.  After  stat- 
ing that  they  were  unable  to  agree,  and  being  sent  back  again  to 
their  room,  the  jury,  after  an  interminable  absence,  eventually 
returned  with  a  verdict  of  ''  manslaughter/'  The  solicitor  was 
overjoyed,  and  expressed  his  gratification  to  his  faithful  ally  on 
the  jury*  ^'  Eleven  for  wilful  murder,  eh  ?"  said  the  jubilant 
youth.  "  Eleven  for  murder  ?  No,  sir !"  exclaimed  the  juror. 
"What  then  V^  asked  the  perplexed  solicitor.  "  EUvenfor  an 
acquittal !  You  may  depend  upon  it,  sii',  the  other  jurors  had  been 
'  got  at !' " 

That  judges  have  their  domestic  worries  no  less  than  other 
men  is  instanced  by  the  tale  of  Mr.  Justice  Littledale,  who  was  a 
sound  Judge  and  an  excellent  husband,  but  afflicted  with  a  wife 
whom  he  could  not  control.  One  day,  to  his  consternation,  his 
butler — an  old  and  valued  servant — announced  his  desire  to  leave. 
Littledale  begged  him  to  state  his  reasons,  and  after  much  fencing 
this  excellent  butler  stated  that  he  could  not  stand  her  ladyship 
any  longer.  "  My  lady  be  d — d  V'  said  the  Judge.  ^'  Oh,  James, 
what  a  sinner  you  make  of  one  !  Is  that  all,  James  ?  Then  go 
down  on  your  knees  at  once  (md  thank  God  my  lady  is  not  your 
vrife  \"  James  stayed. 

Sam  Warren,  Q.C.,  who  was  a  Lunacy  Commissioner,  told 
Hawkins  that  on  one  of  his  visitations  to  an  asylum  one  of  the 
patients  confided  to  him  that  he  had  married  the  devil's  daughter, 
and  they  had  gone  off  for  thir  honeymoon  in  a  chariot  of  fire  (lent 
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by  the  bride's  father),  and  spent  a  comfortable  time  at  Mont  Carlo, 
where  all  the  hotels  were  under  the  special  patronage  of  the 
aforesaid  father.  '^I  hope,"  said  Warren,  politely,  'Hhat  your 
marriage  was  a  happy  one."  '^  Yes/*  said  he  with  a  sigh,  *'but  we 
don't  get  on  well  icith  the  old  folks  !" 

Apropos  of  Sir  Krank  Lockwood,  we  are  told  that  on  one 
occasion  he  was  cross-examining  with  some  severity  the  witnesses 
on  the  other  side — a  pious  body  of  gentlemen,  Jelf,  Q  C,  who 
was  against  Lockwood,  at  length  became  tired  of  being  routed  in 
so  ruthless  a  manner,  and  plaintively  cried  : 

"  Ih^y,  pray,  Mr.  Lockwood  !'' 

"  So  1  do,"  said  Lockwood ;  "  so  I  do,  Mr.  Jelf,  at  fitting  and 
proper  times/^ 

Hawkins  was  once  retained  for  an  insurance  company,  the 
plaintiffs  being  clothiers  who  sold  ready  made  clothes,  and  their 
premises  having  been  burnt  down  they  made  an  enormous  claim 
against  the  insurance  company.  Hawkins  having  elicited  that 
there  were  piles  upon  piles  of  trousers,  and  nearly  all  of  them  had 
brass  buttons,  commented  on  the  fact  that,  in  spite  of  careful 
sifting  of  the  debris,  not  a  batton  had  been  found  among  the  sal- 
vage. The  Court  adjourned  till  the  following  morning,  when 
hundreds  of  buttons  partially  burnt  were  brought  into  Court  by 
the  Jew  plaintiffs. 

Cockburn,  Chief  Justice,  inspected  the  buttons,  and  enquired 
how  Hawkins  accounted  for  them,  after  having  stited  that  none 
had  been  found. 

"  Up  to  last  night,  ray  lord,  none  had  been  found." 

*'  But,"  said  Cockburn,  '*  these  buttons  have  evidently  been 
burnt  in  the  lire.     How  do  they  come  here  ?" 

''  On  their  own  shanks,  my  lord." 

Cockburn  agreed,  and  so  did  the  jury,  on  a  verdict  for  the 
defendants. 

A  barrister  9vho  dearly  loved  a  title  on  oiif*  occasion  proposed 
for  membership  of  the  circuit  a  certain  baronet,  and  expatiated, 
not  on  his  learned  qualifications  to  join  the  mess,  but  on  his  high 
social  distinction,  and  that  he  was  one  ^/  our  oldest  baronets,  finally 
winding  up  his  speech  with  a  laudatory  description  of  his  equipage, 
&w  country  seat,  the  noble  ma7mon  a/nd  'park  of  many  genertUiona  &c. 
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A.fter  the  ironioal  cheers  of  the  bar  mess  had  subsided,  up 
rose  a  junior,  who  with  becoming  modesty,  intimated  his  desire  to 
second  the  proposal,  as  he  happened  to  he  the  mortgagee  in  possession 
of  the  paternal  estates  mentioned  with  such  pride  ! 

But  we  must  not  anticipate  the  pleasure  with  which  we  feel 
sure  the  book  will  be  read ;  and  we  will  only  give  one  more  extract. 

Two  rough  fellows  were  discussing  Mr.  Justice  Blackbarn,  and 
thus  spake  one  to  the  other  : — *'  That  bloke  (Blackburn)  knows 
what's  what,  and  what  ain't ;  he  knows  what's  law  and  what  aint ; 
and  he  ain't  going  to  scrag  a  man  for  a  bad  character,  nor  let  a 
swell  get  ofE  for  a  good'un.  What  he  said  was  right  enough— if 
we  was  guilty  they  must  prove  it.  I'd  sooner  be  tried  before  that 
man  than  any  o'  them  bloorain'  mealy-mouthed  'uus  as  'uU  give 
yer  seven  stretch  for  not  bein'  a  angel."  : — Law  Notes. 
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POWERS  OF  THE  MANAGING  MEMBER  OP  A 
MTAKSHARA  JOINT  HINDU  PAMfLY. 

Their  Lordships,  the  Chief  Justice  and  Mr.  Justice  Moore, 
have  held  that  the  alienation  by  a  managing  member  of  a  family 
of  family  immoveable  property  to  procure  funds  for  the  expenses 
of  the  marriage  of  a  male  member  w8s  not  binding  on  the  other 
members  and  did  not  convey  the  shares  of  the  members  who  did 
not  expressly  consent  to  the  same.  The  reason  stated  is  that 
the  managing  member  is  not  entitled  to  alienate  the  family 
property  unless  he  obtains  the  consent  of  the  other  members  "  or 
unless  there  is  some  established  necessity^  moral  or  religious  obli- 
gation^ to  justify  the  transaction/'  They  held  that  in  the  particular 
case  there  was  no  necessity  for  the  sale  and  there  was  no  moral  or 
religious  obligution  to  marry  a  junior  male  member  and  that  was 
the  test  of  a  moral  or  religious  obb'gation  whether  the  non* 
performance  of  the  particular  act  involved  a  loss  of  caste  or 
status^  We  venture  to  doubt  the  correctness  of  the  principle  thus 
laid  down.  The  true  test  is  (1)  whether  the  alienation  is  made 
to  procure  funds  for  a  legitimate  family  expense',  and  (2) 
if  so  whether  the  particular  transaction  is  one  which  a  prudent 
manager  should  have  entered  into  under  the  circumstances.  If  the 
two  points  are  decided  in  the  affirmative,  the  transaction  would  be 
valid  not  merely  in  favour  of  a  third  party  purchaser  but  also  as 
against  the  other  members  of  the  family.  If,  on  the  other  hand,  the 
funds  are  not  raised  for  ik  legitimate  family  purpose  but  the  pur- 
chaser after  making  reasonable  enquiries  banafide  believes  that  the 
alienation  is  made  to  procure  funds  for  a  legitimate  family  purpose, 
the  alienation  so  far  as  the  third  party  is  concerned  would  be  valid 
and  operate  to  convey  the  entire  interst  of  the  family  in  that 
property,  though  in  a  partition  the  other  members  may  be  entitled 

1.  Ocvindarajulu  ▼.  Venkatanara$ayya,  I.  L.  B.,  27  M.  206. 

2.  8uraj  Bunsi  Koer  v.  8heo  Proshad,  L.  B.  6, 1.  A.  88  at  p.  101. 
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to  charge  the  share  of  the  managing  member  with  the  value  of  the 
alienated  portion. 

Before  discussing  what  is  a  legitimate  family  purposci  and 
for  the  purpose  of  understanding  it^  it  is  better  to  start  with  a  clear 
conception  of  the  nature  of  a  joint  family  under  the  Hindu  Law. 
As  stated  by  Bhaahyam  Aiyangar,  J. :  '^  The  Mtakshara  doctrine  of 
joint  family  property  is  founded  upon  the  existence  of  an  undivided 
family  as  a  corporate  body  and  the  possession  of  property  by  such 
corporate  body.  The  conception  of  a  Hindu  family  is  a  common 
male  ancestor  with  his  lineal  descendants  in  the  male  line 
and  so  long  as  that  family  is  in  its  normal  condition^  namely,  the 
undivided  state,  it  forms  a  corporate  body  J"  As  regards  the  pro- 
perty of  such  family  the  unobstructed  heritage  devolving  on  such 
family  with  its  accretions  is  owned  by  the  family  as  a  corporate  body. 
According  to  this  view  the  joint  family  is  a  corporation  and  the 
family  property  is  the  property  of  the  corporation.  The  individual 
members  of  the  family  do  not  own  the  property  as  joint  ten- 
ants. This  is  made  clear  in  a  subsequent  passage  of  the  same 
judgment,  wherein  deah'ng  with  the  joint  acquisitions  of  the 
members  of  a  joint  family  and  with  reference  to  the  ques- 
tion whether  the  sons  of  such  joint  acquirers  would  acquire 
a  right  by  birth  in  that  property,  the  learned  judge  says, 
"  K  the  joint  acquirers  intended  to  hold  the  property  so  acquired 
as  co-owners  and  not  as  family  joint  property  in  the  Mitakshara 
sense  of  that  expression,  this  view  would  be  perfectly  sound. 
But  if,  as  supposed,  the  property  was  acquired  by  all  the  members 
of  the  undivided  family  by  their  joint  labour,  it  would,  in  the 
absence  of  any  indication  of  intention  to  the  contrary,  be  owned 
by  them  as  joint  family  property  and  in  that  case  their  male  issne, 
who,  by  their  birth,  become  the  members  of  such  undivided  family, 
necessarily  acquire  a  right  by  birth  in  such  undivided  property\" 
In  the  next  sentence  he  draws  the  distinction  between  the  natural 
persons  who  form  the  corporation  at  a  particular  time,  and  the 
corporation  itself. 

In  the  early  conception  of  the  joint  family  before  the  develop- 
ment of  individual  ownership  and  the  consequent  right  to  partition 
the  corporate  character  was  still  more  manifest.    The  joint  family 

1.    Budarumam  Mainiri  ▼.  Naragimhulu  Maigtri,  T.  L.  B.,  25  M.  at  pp.  140, 164, 
155  and  166. 
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consistiiig  of  a  Malabar  Tarwad  and  theNambudri  lUom  remains  a 
corporation  even  to  the  present  day  and  the  property  belongs  to 
the  legal  unit^  the  Tarwad  or  lUom  and  not  to  individual  members 
thereof.  Until  partition^  the  joint  Hindu  family  under  the 
Mitakshara  is  in  exactly  the  same  position  so  far  as  the  rights  of 
the  various  members  of  the  family  in  the  family  property  are 
oonoemed.  To  complete  the  conception  of  the  joint  Hindu  family 
under  the  Mitakshara  we  have  to  take  into  account  the  female 
members  of  the  family,  i.  e.,  the  daughters  of  the  family  before 
marriage  and  the  women  who  come  into  the  family  by  marriage^ 
who  are  entitled  to  certain  rights  out  of  the  family  property. 
Before  the  individual  right  of  ownership  of  the  male  members  came 
to  be  recognized  there  was  not  much  difference  between  the  male 
and  female  members  in  their  rights  so  far  as  their  interest  in  the 
family  property  was  concerned,* 

In  the  joint  family  as  conceived  above,  the  corporate  property 
belonging  to  the  family  as  a  unit  will  have  to  be  utilised  for 
the  benefit  of  the  family,  namely,  for  the  food  and  raiment  of  the 
members  thereof,  for  the  auspicious  and  inauspicious  ceremonies 
of  the  family,  t.  e.,  for  the  marriages  and  other  ceremonies  of  the 
members  both  male  and  female,  for  their  Sraddh  and  other 
funeral  ceremonies  and  for  the  worship  of  the  family  de  ty  when 
there  is  common  worship.  Besides  this  there  may  be  other  ex- 
penses which  social  customs  and  manners  and  the  practices  of  a 
particular  community  might  prescribe,  such  as  charities^  etc,  which 
every  Hindu  household  of  some  standing  is  generally  expected  to 
incur  and  which  raises  its  prestige.  It  would  seem  that  the  marriage 
«>f  a  male  or  female  member  or  any  expenses  incurred  for  a  male  or 
female  member  would  still  be  a  family  expense. 

One  of  the  members  of  the  family  has  to  look  after  the 
management  of  the  family  affairs  and  provide  for  the  above  ex- 

*  That  the  joint  family  property  is  not  the  property  of  the  natural  persons  who 
at  a  particular  time  form  members  of  the  corporation  will  also  be  evident  from  the 
fact  that  the  indiridnal  members  thereof  have  no  definite  shares  in  the  family 
property  till  after  division,  that  no  individual  can  claim  any  particular  share  of  the 
income  and  that  no  individual  can  complain  of  the  utilisation  of  the  largest  share  of 
the  income  for  the  maintenance  and  marriage  of  the  sons,  daughters  and  wives  of 
another  member,  though  that  member  may  be  entitled  to  get  only  a  very  small  share 
of  the  pvopertyiin  the  division.    Appovier  v.  Bama  8ubha  Atyan,  XI  M.  I.  A.  76, 
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penses  of  the  family.  The  natural  head  of  the  family  is  the  father 
where  the  family  consists  of  a  father  and  sons  and  on  his  death  the 
eldest  of  the  remaining  members  unless  he  is  disqualified,  in  which 
case  the  next  in  age  would  be  the  manager.  Before  individual 
ownership  was  evolved  when  the  joint  family  was  strictly  a  corpo- 
ration, the  eldest  male  member  of  the  family  would  naturally  have 
the  right  to  be  in  management  and  in  consequence  would  be  bound 
to  discharge  the  duties  of  his  position,  '^  He  would  be  entitled  to 
expend  the  family  income  and  if  necessary  the  corpus  for  the  Ic^- 
timate  expenses  of  the  family.  For  certain  family  purposes,  such  as 
the  preservation  of  the  family,  he  not  merely  would  be  entitled 
but  would  be  bound  to  procure  funds  so  far  as  the  corporate  pro- 
perty would  extend/'  He  would  be  entitled  to  be  in  possession  of  the 
property  of  the  family*  and  would  be  entitled  to  receive  the  in- 
come of  the  family.  The  right  of  the  junior  members  would  be  to 
see  that  the  managing  member  does  his  duty  properly  ;  and  to  see 
that  he  spends  the  family  property  for  the  family  purposes,  fchat  he 
exercises  his  powers  in  a  reasonable  manner  and  does  not  waste 
the  corporate  property.  Before  partition,  these  would  be  the  rights 
of  the  members  of  the  joint  Hindu  family  under  the  Mitakshara  at 
the  present  day.  The  managing  member  of  a  joint  Hindu  family 
or  the  Karnavan  of  a  Malabar  Tarwad  has  no  higher  rights  in 
the  property  than  the  other  members  of  the  Tarwad.  The  only 
respect  in  which  the  managing  member  has  superior  right  is  that 
he  has  a  power  of  disposition  over  the  whole  family  property  for 
causes  which  are  recognized  as  just  and  proper  under  Hindu  Law 
and  usage.* 

The  powers  of  the  managing  member  are  those  vested  in  him 
by  law.  He  is  not  an  agent  of  the  other  members  or  a  trustee  for 
them.  It  is  said  in  some  cases  that  the  managing  member  holds 
his  powers  by  delegation  from  the  other  members  of  the  family. 
He  was  described  in  a  Calcutta  case  as  the  chairman  of  a  committee, 
and  Mr.  Mayne  referring  to  the  position  of  an  elder  son  after  the 
father's  death  says, ''  The  former  (the  father)  was  head  of  the  family 
by  natural  authority  ;  the  latter  can  only  be  so  by  delegated  autho' 

1.    Chalakfmda  Alasani  v.  Ratn<ichalam,  2  M,  H.  C.  66  at  p.  78 ;  Baldeo  Daf  ^• 
Sham  Ltlf  I.  L.  B.,  I.  A,  p.  77. 

2     Numa  Setii  v.  Danayyay  I.  L.  E.,  26  M.  214  at  p.  221. 
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rity''  (Mayne,  p.  290).  This  is  not  the  correct  view  of  the  position 
of  the  managing  member  and  is  not  in  accordance  with  the  texts 
of  Hindu  law.  Manu  says,  "  The  eldest  alone  may  take  the  whole 
paternal  estate,  the  others  shall  live  under  him,  just  as  under  their 
father  ;  as  a  father  his  sons,  so  will  the  eldest  support  the  younger 
brothers  and  let  them  also  in  accordance  with  the  law  behave 
towards  their  eldest  brother  as  sons."  (Manu,  IX,  105,  108). 
So  also :  Grautama  '^  The  whole  estate  may  go  and  he  shall 
support  the  rest  as  a  father.''  (Gautama,  XXXVIII  3). 
''  Should  the  father  be  incapable,  let  the  eldest  manage  the 
affairs  of  the  family  or  with  his  consent  a  youngw  brother  conver- 
sant with  business"  (Sankha  and  Likhita).  The  author  of  the 
Smriti  Chandrika  interprets  the  words  '  with  his  consent'  as  with 
the  consent  of  the  elder  son  (Smriti  Chandrika,  Krishnasamy  Aiyer's 
translation,  page  13}  and  in  S.Perumal  Sethnrayar  v  1£.  Bamalinga 
Sethurayar^  it  is  said  '*  Seniority  by  birth  gives  the  preferable  claim 
to  the  management  of  the  joint  property."  In  the  analogous  case  of 
a  Kamavan  of  a  MalabarTarwad,  there  is  no  doubt  that  the  Manager- 
ship is  a  natural  right  vested  in  the  eldest  male  member.  No  doubt 
the  powers  of  the  managing  member  of  a  joint  Hindu  family  may 
cease  at  the  option  of  any  of  the  male  members  by  their  demanding 
partition.  But  this  does  not  show  that  his  powers  are  vested  in 
him  by  delegation  or  conferred  by  act  of  parties.  In  important 
transactions  affecting  the  family,  the  mnnaging  member,  if  he  is  a 
brother,  does  often  consult  the  other  members  of  the  family  while  a 
fath^  does  not  generally  do  so.  This  probably  might  have  led  to  the 
misconception  as  to  the  origin  of  the  powers  of  the  managing 
member  when  he  is  not  the  father.  The  members  of  a  family  for 
instance  could  not  depose  the  eldest  member  from  the  management 
nor  could  they  interfere  in  particular  acts  of  management  by  the 
managing  member. 

The  joint  family  is  a  corporate  body  and  the  property  of  the 
family  is  corporate  property.  The  eldest  male  member  is  the  manag- 
ing member  and  the  representative  of  the  corporate  body.  His 
powers  are  those  vested  in  him  by  law  and  not  by  act  of  parties.  The 
natural  persons  forming  the  members  of  the  corporation  at  a  parti- 
cular time  are  not  co-owners  of  the  property  in  definite  shares  as 
joint  tenants  or  tenants  in  common. 

.  I.    8M.  H.  C.  75ttfcp.78. 
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As  regards  the  powers  of  the  managing  member  two  things 
have  to  be  kept  qaite  distinct^  namely^  (I)  the  soope  or  the  limits  of 
the  powers  of  the  managing  member  and  (2)  the  reasonableness  or 
otherwise  of  the  exercise  of  snch  powers  in  a  particalar  instance. 
For  instance^  it  wonld  be  conceded  that  the  marriage  of  a 
female  member  and  incarring  the  necessary  expenses  of  sndi 
a  marriage  is  within  the  scope  of  the  powers  of  a  managing 
member.  If^  however^  the  expenses  can  be  easily  and  adeqnatdy 
met  from  the  income  of  the  family  property  an  alienation  of 
the  corpus  to  procnre  funds  for  the  expenses  would  not  be  a 
reasonable  exercise  of  the  powers  of  a  manager  and  an  aliena- 
tion  under  such  circumstances  would  not  be  binding  on  the 
other  members^  not  because  of  the  want  of  power  in  the  manager 
but  because  of  the  unreasonable  exercise  of  such  power.  As  to 
the  scope  or  limits  of  the  powers  of  a  manager  the  rule  is  that  he 
is  entitled  to  expend  the  family  property  for  a  family  purpose.  This 
necessarily  follows  from  the  very  nature  of  his  position.  No  distinc- 
tion in  principle  can  be  drawn  as  to  the  scope  of  his  powers  befc- 
ween  corpus  and  income  and  between  moveables  and  immoveables, 
though  in  deciding  the  reasonableness  or  otherwise  of  a  particular 
act  of  the  manager  in  the  exercise  of  his  powers,  the  fact  that  he 
incurs  the  expense  from  the  income  of  the  family  property  or  by 
borrowing  on  its  credit  or  by  alienating  the  family  property  either  by 
a  mortgage  or  a  sale  would  become  important.  Whether  it  is 
moveable  or  immovable  property,  the  corpus  or  the  inoome,  ttie 
whole  of  it  is  joint  family  property  and  the  uianager  has  no  greater 
rights  over  one  kind  of  income  than  over  another,^ 

If  the  manager  spends  any  portion  of  the  family  inoome 
for  other  than  family  purposes  (say  by  making  a  present  to  a 
friend)  snch  an  expenditure  cannot  be  binding  on  the  other 
members  and  in  a  partition  the  managing  membw  would  be  debited 
with  that  sum  as  against  his  share*.  The  inoome  of  the  family 
which  may  not  be  immediately  necessary  for  its  expenses  may 
be  invested  in  loans  or  in  the  purchase  of  immoveable  property. 
Sometimes  the  managing  member  might  expect  that  he  wo«W 
have  to  expend  it  later  on  and  might  not  have  invested  it  with  a 
view  to  form  it  as  a  permanent  accretion  to  the  corpus,    AU  the 


1.    See  a  dieoiUBioii  on  tliis  matter  in  9  M.  L.  J.  pap  808. 
8.    Ahhaychandra  Boy  v.  Pyari  Mohm,  5  B.  Ii.  B.  84/7  (846). 
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same^  the  income  so  inveeted  would  form  part  of  the  corpus.  It 
would  be  unreasonable  to  hold  that  the  managing  member  would 
be  entitled  to  use  it  for  a  particular  purpose  so  long  as  it  was 
locked  up  as  cash  in  his  box^  while  the  moment  he  makes  an  invest- 
ment of  ity  he  cannot  touch  it  for  the  very  same  parpose. 
No  doubt,  a  prudent  manager  would  try  to  meet  the  expenses 
of  the  family  from  and  out  of  the  family  income  and  if  that  is 
insufficient  by  pledging  or  alienating  moveables,  and  even 
if  that  is  insafficient,  finally  by  alienating  the  immoveables. 
But  this  is  only  the  pradent  exercise  of  the  powers  of 
a  manager  and  does  not  argue  any  superior  power  of  disposition 
over  any  particular  kind  or  class  of  property. 

The  next  question  is  what  are  '  legitimate  family  purposes\  It 
is  impossible  to  give  an  accurate  or  exhaustive  definition.  It  may 
be  taken  generally  that  such  expenses  as  are  incurred  by  families 
of  the  same  caste  or  social  standing,  or  such  expenses  as  are 
incurred  for  the  performance  of  acts  or  ceremonies  whose  perform- 
ance is  required  by  the  usage  of  the  community  or  are  considered 
proper  to  be  incurred  by  the  sentiments  of  the  community  or 
even  such  expenses  as  are  usually  required  in  a  particular  family 
should  be  considered  expenses  incurred  for  a  family  purpose. 
Whether  the  Hindu  Law  texts  make  the  performance  of  a  particu- 
lar act  or  ceremony  necessary  or  not  cannot  conclude  the  question. 
Certain  acts  and  ceremonies  which  might  have  been  considered 
necessary  at  one  stage  of  the  society  might  become  obsolete.  As 
sodety  advances  new  usages  spring  up  and  what  at  one  time  might 
be  considered  to  be  a  useless  expense  might  at  another  time  be 
considered  to  be  a  necessary  expense.  What  might  be  considered 
necessary  in  one  place  or  among  the  members  of  one  caste  or  one 
of  the  many  sub-divisions  of  a  caste  may  not  be  so  recognized 
in  another.  To  lay  down  as  a  test  that  the  managing  member  is 
entitled  to  spend  family  property  only  for  indispensable  acts  of 
duty,  indispensable  in  the  sense  that  the  non-performance  of  such 
acts  would  involve  a  loss  of  caste  would  be  worse  than  useless.  It 
would  be  impossible  to  find  at  the  present  day  what  those  indis- 
pensable acts  of  duty  are.  For  instance,  Manu  enumerates  a  large 
number  of  acts,  the  non-performance  of  which  would  involve  loss  of 
ca8te,and  he  also  enumerates  a  large  number  of  act8,the  performance 
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of  which  would  involve  loss  of  caste.  A  very  large  number  of  the 
latter  are  not  at  the  present  day  recognized  as  involving*any  such 
consequences  and  some  of  them  are  even  considered  meritorioufly 
{vide  Manu,  Chap.  IX.) 

Expenses  are  incurred  for  a  large  number  of  ceremonial 
observances  in  every  Hindu  household,  which  expenses  are  gene- 
rally recognized  as  proper  family  expenses,  though  it  may  be 
difficult  to  find  texts  of  the  Hindu  law  sanctioning  such  ceremo- 
nials, even  though  it  is  not  slated  that  the  non-performance  of 
such  would  lead  to  loss  of  caste.  For  instance,  the  ceremonies 
called  grahapravesam,  i.  e.,  ceremonies  on  the  occasion  of  entering  a 
new  house  are  ordinarily  performed  in  Hindu  households  and  the 
expenses  of  such  ceremonies  are  always  considered  family  expenses. 
Again  in  certain  families  it  is  usual  to  feed  Brahmans  on  the 
occasions  of  big  utsavams  in  temples.  The  expenses  are  met 
from  the  general  funds  of  the  family  and  not  from  any  parti- 
cular endowment.  There  are  several  charities  performed  by 
particular  families,  for  performing  which  provisions  are  made 
in  a  partition  by  separate  allotment  of  family  property.  It 
would  surprise  a  Hindu  to  hear  that  these  expenses  are  not 
family  expenses.  It  is,  therefore,  impossible  to  limit  "  family  pur- 
poses^' to  such  of  the  purposes  as  are  specially  prescribed  in  any 
text  of  the  Hindu  Dharmasastra. 

There  are  no  doubt  certain  purposes  which  will  be  recognized 
as  family  purposes  in  the  case  of  all  joint  families.  The  members 
of  the  family  both  male  and  female  have  to  be  fed  and  clothed. 
This  is  essential  to  the  very  existence  of  the  family  and  as 
such  would  be  a  primary  charge  on  the  family  property.  The 
payment  of  the  Government  revenue  and  other  taxes,  the  non-pay- 
ment of  which  would  cause  the  loss  of  the  family  property,  would 
also  be  an  essential  family  purpose.  The  Sradhs  and  other  obse- 
quial rites  of  the  deceased  members  of  the  family  among  the  twice- 
born  classes  would  be  another  essential  family  purpose.  In 
Brahmin  families,  the  marriage  of  the  female  members  before 
puberty  is  now  considered  imperative  and  expenses  incurred  for  it 
^ould  now  be  considered  as  incurred  for  an  essential  family  pur- 
pose;    Besides  these  there  is  a  large  number  of  cases  for  which 
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expenses  are  iuourred  which  are  recognized  as  proper  and  as  {amily 
expenses.     As  stated  by  Mr.  fihattachary  i  in  his  lectures  on  the 
Joint  Hindu  family^  '^  All  the  indispensable  religions  ceremonies, 
the  sacraments^  snch  as  marriage  and  inve«<titure  with  the  sacred 
thready  the  obsequies,  the  cremation,  the  periodical  oblations  to  the 
manes,  the  ceremonies  customary  in  the  family,  the  subsistence  of 
the  family,  the  education  of  the  younger  members^  the  payment  of 
the  ancestral  debts,  the  giving  of  presents  at  particular  seasons 
and  on  special  occasions  to  the  relatives, — these  and  a  thousand 
other  causes  of  expenditure  are  constantly  cropping  up  in  a  pros* 
perous  Hindu  joint  family.     All  these    are  in  the  strict    sense  of 
the  word  lawful  necessities.    An  indigent  family  may  evade  meet- 
ing them ;  but  to  do  so  lowers  the  family  in  the  eyes  of  the  caste 
and  of  the  kinsfolk.    It  is  difficult  to  state  a  general  rule  fpr 
answering  the  question  whether  a  given  expenditure  is   a  legal 
necessity  or  not.     To  one  acquainted  with  the  inner  life  of  tjio 
Hindu  families  it    would  be  at  once  clear  whether  a  particular 
instance   of    family    expenditure  is    proper  or    not;   he    would 
know  it  instinctively  ;  while  no  explanation  can  enable  one  not  gp 
acquainted  to  find  out  what  are  legal  necessities  and  what  are  npt/' 
It  will  be  seen  that  the  term  '<  necessities'^  is  used  in  the  semte  of 
a  *'  family  purpose. ''    A  manager  spending  the  family  income  or 
borrowing  money  or  alienating  the  family  property   to  procnr9 
funds  for  expenses  for  any  of  the  above  purposes  would  be  AQtii)^ 
within  the  scope  of  his  authority. 

There  is  no  doubt,  therefore,  that  a  manager  has  authoriliy  to 
make  an  alienation  of  the  family  property  both  moveable  and  im- 
moveable to  procure  funds  for  family  purposes  as  described  aboT9> 
JQSt  as  much  as  he  would  have  anthonty  to  spend  the  family  income 
for  such  purposes.  But  in  both  cases,  namely,  where  he  spends 
the  family  income  and  where  he  makes  an  alienation  to  procui^ 
funds  for  a  family  purpose,  the  act  of  the  manager  must  be  a 
reasonable  exercise  of  his  powers.  Whether  the  act  of  the  manager 
acting  within  the  scopo  of  his  authority  is  a  reasonable  exercise  of 
his  powers  or  not  would  depend  upon  the  circumstances  of  each  case. 
The  particular  purpose  for  which  money  is  raised  may  be  one  of  tike 
points  to  be  considered  in  the  determination  of  this  questjoci.  As 
stated  above,  there  are  certain  family  purposes,  sach  as  the  food  amd 
raiment  of   the  I  members  of  the  fapiily  gnd  the  preservation  of  its 
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property  which  are  essential  to  the  existence  of  the  family  for  which 
the  managing  member  would  be  not  merely  entitled  to  spend  the 
family  property   bat  would   be   bound  to  do  so.     If  he  fails  to 
provide  for  these,  the  m  vnager  would  be  guilty  of  a  breach  of  his 
duty   and  in   such   a  case     a  junior   member  or   even  a  slave 
(when   slave  w  is  part  o£  a  family)  would  be  entitled  to  provide  for 
such   purposes   fi*om  out  of  the  family  property.     Probab  y  it  is  to 
such  cases  as  these  that  reference  is  made  in  the  passage  from  the 
Mitakshara  cited  in  the  judgment  in    Govindarazulu   v.    Venhata- 
naramyya^*     An  alienation  by  a  manager  to   procure  funds  ior  a 
less  important  family  purpose  so  as  to  jeopardise  the  very  existence 
of  the  family  by   a  material    reducti'^n  or   the  total  destruction  of 
the  funds  from  out  of  which  the  family  derives  its  support   would 
be   an    unreasonable  exercise  of  his  power,    while  an    alienation 
of  a  portion    or    even   the    whole   of    the    family    property    for 
the    purpose    of    affording   the    necessary    maintenance    for   the 
family  may   be  a  reasonable    exercise  of  his   powers.     Again  the 
manner  in  which   funds   are  raised   to  meet   the   family   expenses 
would  be  another  element  in  the  determination  of  the  reasonableness 
or  otherwise  of  the  acts  of  the  manager.   The  nature  of  the  property 
alienated  would  be  another  element.     (Certain  passages    from  the 
Mitakshara  are  cited  as  defining  or  denoting  the  powers  of  a  manag- 
ing member.  The  phrase  iegal  necessities'  or '  family  necessities'  used 
by  some  of  the  text-book  writers  as    indicating  the    limits  to  the 
powers  of  the  managing  members  is  evidently    taken   from  one  of 
the.e  passages.     The  pass^)ge8  referred  to  occur  in  the  beginning  of 
the  chapter  dealing  with  partition  of  the  heritage  (See  Ch.  1.  S  I. 
placita    17  to  29,  Stokes   H.  L.  B.)     The  author  discourses  on  the 
origin  of  the  right  to   property   and  in   arriving  at  the  conclusion 
that  the  right  o\  sons  in  the  paternal  estate  is  by  birth  and  not  by 
partition  or  on  the  death  of  the  father,  explains  some  Smriti  texts 
which  may  be  possibly  cited  against  his  conclusion.     He  is  not  con- 
Ridering  the  limi:sof  the  powers  of  a  managing  member  of  a  family. 
In  fact,  the  phrase  ^  managing  member'  is  nowhere  to  be  found  in  the 
Mitakshara.     One  of  the  texts  so  cited  by  him  is  "  the  father  is 
master  of  the  gems,  pearls  and  corals  and  of  all  [other  move  tbie 
property]  but   neither  the  father  nor  the  grandfather  is  so  of  the 
whole  immoveable  estate."     The  argument  of  the  objector  would 

1.    I.  L.  B.,  27  M.  aJ06. 
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be  that  the  sons  could  not  have  proprietary  right  in  the  paternal 
estate  if  the  father  has  an  independent  power  of  disposal 
over  them.  If  one  has  an  absolute  power  of  disposal  over  certain 
property  irrespective  of  the  consen*)  of  another,  that  other 
cannot  have  an  ownership  in  them.  Conversely  if  one  has  power  to 
interdict  the  alienation  of  certain  property  of  another,  the  latter 
cannot  have  absdute  ownership  in  that  property.  The  author  of, 
the  Mitikshara  argues  that  the  right  to  alienate  at  pleasure  is  no^  a 
test  of  ownership  or  of  right  by  birth. 

He  refers  to  the  very  verse  that  we  cited  and  states  that  the 
latter  hemistich  even  accotding  to  the  opponent's  argument  would 
establish  the  equal  rights  of  the  father  and  son  in  immoveable 
paternal  estate  and  points  out  that  the  prohibition  of  alienation 
of  the  immoveable  property  applies  not  only  to  the  property 
descended  from  the  grandfather,  but  applies  to  all  immoveable 
property  whether  acquired  by  the  father  or  the  grandfather 
and  predicates  ownership  of  the  sons  in  all  the  immoveables 
(placitum  24).  In  placitum  27,  he  explains  the  first  portion  of 
the  verse  *  the  father  is  master  of  etc/  as  meaning  that  the  father 
has  independent  power  in  the  disposal  of  moveables,  without  con- 
•  suiting  his  adult  sons  for  indispensable  acts  of  duty  and  for 
purpose-?  prescribed  by  texts  of  law  as  gifts  through  affection, 
support  of  the  family,  relief  from  distress  and  so  ft  rth ;  i  nd 
says  with  regard  to  immoveables  whether  acquired  by  himself 
or  inherited  from  an  ancestor,  he  is  subject  to  the  control  of 
his  sons.  He  cites  two  verses  in  support  of  the  latter  position 
and  cites  a  text  as  an  exception  to  this  gensral  prohibition 
(placitum  2Sj.  '*Evena  single  individual  may  conclude  a  donation, 
mortgage  or  sale  of  immoveable  property  during  a  season  of 
distress  for  the  sake  of  the  family  and  especially  for  pious  purposes'? 
and  in  para  29  this  text  in  explained  and  the  author  says  that, 
"  while  the  sons  Lud  grandsons  are  minors  and  incapable  of  giving, 
their  consent  or  while  the  brothers  are  minors  and  undivided, 
even  one  person  may  conclude  a  gift,  hypothecation  or  sale  of 
immoveable  property  if  a  calamity  affecting  the  whole  family  requijQ 
it,  or  the  support  ot  the  family  render  it  necessary,  or  indispensable 
duties,  such  as  the  obsequies  of  the  father  or  the  like,  make  it 
unavoidable,''  and  in  the  next  two  placita  he  gives  his  own  expla- 
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Aation  of  certain  texts  which  prohibit  the  alienation  of  immoveable 
property  except  with  the  consent  of  the  sapind  s^kinsraen;  etc.,  and 
that  closes  the  disquisition  of  the  author  on  the  origin  of  right  to 
Jfroperty.  IheSmriti  texts  cited  by  Vijnaneswara  as  contabing 
2i  prohibition  of  the  alienation  of  immoveable  property  are  evidently 
vestiges  of  early  stages  of  the  law  of  property.  The  prohibition 
apparently  is  of  the  whole  of  immoveable  pnperty  and  the  reason 
for  the  prohibition  is  that  the  present  members  of  the  family  and  those 
who  may  come  into  existence  require  such  support  and  when  an 
alienation  becomes  necessary  for  the  support  of  the  family,  the  reason 
for  the  prohibition  fails  and  even  a  single  member  is  held  entitled 
to  alienate  the  family  immoveable  property.  The  other  purposes 
which  are  mentioned  are  such  as  would,  in  the  opinion  of  a  Hind  a, 
stand  in  the  same  position.  But  the  purposes  mentioned  in  the 
exception  could  not  be  said  to  form  the  limits  of  the  authority  of  a 
manager. 

The  word  indispensable  (aiq^  ^RTWrfn])  does  not  appear  in 
the  Smriti  text  of  which  the  passage  of  the  Mitaksharais  a  commen- 
tary. It  is  this  passage  of  the  Mitakshara,  viz.,  placitum  29,  which  is 
relied  on  in  the  judgment  under  review  as  containing  the  definition 
of  the  powers  of  a  manager.  Their  Lordships  follow  the  opinion  of 
Muttusami  Aiyer,  J.,  in  Ponnappa  Pillai  v.  Pappuvayyangar^  and 
say  that  indispensable  duties  are  thoso,the  non-performance  of  which, 
would  involve  a  loss  of  caste  or  status.  Muttusami  AiyavyJ.,  instances 
the  cases  of  the  annual  sradhs  and  others.the  ceremony  of  Upanaya- 
nam  and  of  marriage  of  girls  before  attaining  puberty  in  the  three 
twice  born  classes.  It  is  to  be  observed  that  Vijnnneswara  does  not 
define  or  explain  the  phrase  '  indispensable  duties  '  and  as  already 
stated  the  definition  or  description  of  indispensable  duties  given  hy 
XuUusami  Aiyer^J.,  is  too  vague  and  impracticable  to  serve  as  a  test. 
Among  the  variety  of  acts  described  by  Manu,  the  non-perfonnance 
of  which  world  entail  a  loss  of  caste,  the  marriage  of  girls  before 
puberty  is  not  stated,  while  curiously  enough  the  non-discharge  of 
the  three  obligations  or  debts  with  which  a  man  is  bom  involves  a 
loss  of  caste.  One  of  the  three  obligations,  namely,  the  debts  to 
the  ancestors,  could  be  discharged  only  by  begetting  a  son,  which 
necessarily  involves  the  marriage  of  a  male  member.  Again,  this 
test  of  loss   of  caste  would  not  be  applicable  to  Sudras  and  the 

I.  L.  B.,4  M.  latp.  17. 
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managing  member  of  a  joint  family  consisting  of  Sndras  would 
have  no  power  to  alienate  the  family  lands  except  for  the  sole 
purpose  oE  food  and  raiment  for  the  family.  Even  with  regard 
to  the  provision  for  maintenance,  what  is  the  scale  of  mainte- 
nance to  be  provided  for  by  the  manager  ?  Can  he  alienate 
the  family  lands  to  provide  a  liberal  scale  of  maintenance  when  the 
income  would  not  allow  so  much  ?.  The  purposes  which  are  speci- 
ally mentioned  in  placitum  2P  are  some  of  the  not*t  essential 
family  purposes  and  for  such  purposes,  even  a  junior  member  can 
deal  with  the  family  property.  Considering  the  fact  that  the 
author  of  the  Mitakshara  is  not  dealing  in  that  portion  with  the 
powers  of  alienation  of  the  managing  member  or  other  members 
of  the  family,  but  is  merely  trying  to  explain  away  some  possible 
objections  which  may  be  taken  to  his  theory  of  the  origin  of  the 
rights  of  a  son,  it  is  not  safe  to  infer  therefrom  any  definition  or 
Kmitution  of  the  powers  of  a  managing  member.  The  powers  of 
the  managing  member  are  such  as  are  deducible  from  the  corporate 
character  of  the  joint  family  owning  property  which  is  to  be 
utilised  for  the  pnrposeH  and  only  for  the  purposes  of  the  family 
and  the  position  of  the  managing  member  who  is  the  representa- 
tive of  the  family. 

Whether  the  marriage  of  a  male  member  of  a  joint  Hindu  family 
is  a  purpose  for  which  the  managing  member  can  alienate  the  family 
property  was  the  particular  question  which  was  determined  in  the 
case  in  Govindarazulu  v.  Venkatanaraaiah? .  That  the  marriage 
of  a  male  member  of  the  family  is  a  proper  charge  on  the  family 
property  would  not  be  doubted  by  any  Hindu.  Before  individual 
right  of  ownership  in  the  family  property  was  developed  and  so  long 
as  the  joint  family  remained  a  strictly  corporate  body,  it  is  obvious 
that  the  marriage  of  the  male  members  would  be  a  necessary 
family  purpose,  necessary  to  prevent  the  extinction  of  the  family. 
The  head  of  such  a  family  would  not  only  be  entitled  to  spend  for 
the  marriage  of  the  other  male  members,  but  would  be  bound  to 
do  so.  After  the  development  of  individual  rights  and  the  conse- 
quent right  of  partition,  so  long  as  the  joint  family  is  in  its 
normal  state  of  non-division,  %.  e.,  so  long  as  it  is  conceived  of  as  a 
corporate  body,  there  can  be  no  doubt  that  the  marriage  of  the 
male    members    would  be  a    family  purpose.    If    the  managing 

1.    I.  L.  E.,  27  M.  206. 
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member,  from  out  of  the  income  of  the  family  property,  defrays 
the  marriage  expenses  of  one  of  the  members  of  thi  family, 
nobody  would  contend  that  the  expenditure  is  ultra  vireH,  The 
managing  member,  as  is  well  known,  does  spend  for  the  marri  >ge 
of  the  male  members,  not  merely  out  of  the  income,  but,  more 
often  than  nut,  by  borrowing,  and  the  propriety  of  such  acts  is  not 
questioned  by  the  other  members.  Marriage,  under  the  Hindu 
law^,  is  one  of  the  ten  sacraments  prescrib^^d  for  the  twice- 
born  classes  and  the  only  sacrament  for  women  and  the  Sudra 
class.  No  doubt,  marriage  for  the  twice-born  classes  is  not 
an  indispensable  religious  ceremony,  in  the  sesse  that  its 
non -performance  would  involve  a  loss  of  caste,  but  it  must  be 
remembered  that  according  to  Hindu  Dharma  Sastras  it  is  a  neces- 
sary preliminary  to  the  second  out  of  the  four  stages  of  life  pre- 
scribed or  ordained  for  a  mule  of  the  twice-born  classes  and  the 
fojir  stages  are  the  normal  stages  through  which  a  male  of  twice- 
born  classes  is  bound  to  pass  in  the  course  of  his  life,  special  duties 
and  obligations  being  attached  to  each  of  these  several  stages* 
The  special  case  of  the  Nitya  Brahmachari  is  an  exception  to  the 
ordinary  rule  and  every  person  who  does  not  marry  does  not  come 
within  the  exceptional  class  of  Nitya  Brahmachiris.  Partition  itself 
h  recommended  as  tending  to  the  increase  of  spiritual  benefit  by 
the  separate  performance  of  religious  duties  and  the  most  importrnt 
of  such  dutiws  are  those  termed  the  Pancha  Maha  Ya jnyss  or  five 
great  sacrifices,  three  of  which  at  least  could  be  performed  or  dis- 
charged only  by  the  order  of  householders.  The  begetting  of  a 
male  issue  is  considered  absolutely  neces-sary  and  tlie  begetting  of 
such  an  issue  is  a  discharge  of  one  of  the  three  obligations  a  man  is 
burdened  with  at  his  birth.  The  text  of  Narada  cited  in  the 
judgment  which  refers  to  the  Samskarams  of  the  younger  brothers 
has  been  interpreted  by  some  of  the  commentators  as  ending  with 
the  Dpanayanam.  But  other  commentators  include  the  marringe 
also  (see  Madana  Parijata,  Sitarama  Sastri's  translation,  Inherit- 
ance p  3). 

The  opinion  of  Colebrooke  is  the  same  and  is  followed  by  Sir 
Thomas  Strange  (Str.  H.L.  p.  170).  Among  more  recent  writers  we 
have  the  opinion  of  Dr.  Gurudas  Banerji  (Marriage  and  Stri- 
dhanam,  p.  28)  and  Mr.  Sarkar  Sastri  who  says  that  one  of  the  rules 
of  the  Sastras  enjoins  all  men  to  enter  into  matrimony.    (Sarkar^s 


Digitized  by 


Google 


PAHT  VII.]  THE    MADBA8    LAW  JOUENAL,  225 

H.  L  ,  page  60).  More  than  all,  it  is  recognized  by  the  Hindu  com- 
manity  generally  that  the  marriage  of  a  male  member  is  a  family 
parpose  and  the  expenses  of  such  are  properly  chargeable  on  the 
family  property.  Even  in  the  case  of  impartible  Zemiudaris  where 
theZemindariis  the  absolute  property  of  the  Zemindar,  subject  to 
the  liability  of  making  allowance  to  the  other  members,  pr«  .vision 
is  generally  made  for  the  marriage  of  the  male  members.  A  passage 
from  theSmriti  Ghaudrika  is  cited  in  the  judgment  as  authority  for 
the  position  that  Samskaras  in  the  text  of  Narada  do  not  include 
marriage  but  stx>p  with  the  Upanayanam.  Whether  this  is  a  correct 
interpretation  of  the  jiassnge  of  the  Smriti  Chandrika  is  open 
to  doubt.  The  author  of  the  Smriti  Chandrika  cites  two  verses 
from  Narada,  in  the  Crst  of  which  it  is  stated  that  the 
Samskaras  for  the  uninitiated  brothers  should  be  performed 
out  of  the  family  common  propei  ty  at  the  time  of  partition  ;  and 
the  second  of  which  states  that  if  there  is  no  family  property 
even  out  of  the  self  acquisitions  of  the  other  members,  the  other 
members  should  perform  the  Samskaras.  The  author  of  the  Smriti 
Chandrika  restricts  the  Sam.skarams  up  to  the  Upanayanam  only  in 
those  cases  where  there  is  no  family  property  and  the  expenses 
have  to  be  met  out  of  the  self  acquibitions  of  the  other  members- 
It  does  not  necessarily  follow  that  the  word  '  Samskara'  in  the 
previous  verse  of  Narada  is  similarly  restricted  to  the  sacraments 
up  to  the  Upanayanam  ;  but,  whatever  that  might  be,  whether  the 
marriage  is  an  indispensable  sacrament  or  not  is  beside  the  point. 

So  far  as  the  Madnis  High  Court  is  concerned  the  particular 
case  of  the  marringe  expenses  of  a  male  membtr  seems  to  be  really 
conclu<ied  by  authority.  In  Saravana  TtvanY.  Muttayi  AmmaP  it 
was  held  that  an  alienation  made  by  a  managing  member  to 
discharge  debts  incurred  for  the  marriage  expenses  of  a  son 
and  for  the  Grahaprave^am  ceremony  was  valid  and  binding 
on  the  family,  the  re^ison  giv^n  being  that  the  marriage  of 
a  si»n  and  the  Grahapravesam  ceremonies  were  family  pur- 
poses and  in  the  circumstances  of  that  particular  case  the  alien* 
ation  w  IS  re  isouable  on  the  part  of  the  manager  (see  pp.  ^82 — 3i:$7). 
This  decision  does  not  seem  »o  have  been  brought  to  the  notice  of 
le.irned  Judges  who  decided  the  case  in  27  .Madras,  p.  206. 

K.  SKINIVASA  IYENGAR. 
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NOTES  OF  INDIAN  CASES- 


Jagadindra  Nath  Boy  v*  Hemanta  Enmari  Debi.— I.  L.  R., 

82  C.  129 :— The  theory  as  to  the  ownership  of  property  dedicited 
for  religious  purposes  has  led  to  some  practical  difficulties  with 
regard  to  the  law  of  limitation.  Where  there  is  a  complete  dedica- 
tion of  property  to  an  idol,  the  idol  is  regarded  liS  a  juridical 
person  capable  of  holding  property.  If  property  belonging  to  an 
idol  is  wrongfully  reserved  by  a  stranger  during  the  minority  of  the 
trustee,  does  the  disability  of  the  trustee  extend  the  period  of  limi- 
tation for  the  recovery  of  property  ?  If  the  right  to  sue  belongs 
only  to  the  owner  of  the  property,  and  if  the  idol  is  in  the  eye  of  the 
law  the  owner  of  the  property,  the  period  of  limitation  cannot  be 
extended.  But  if  the  right  to  sue  can  be  held  to  belong  to  the 
manager  of  the  property,  the  period  would  be  extended  by  reason 
of  the  disability  of  the  manager.  Their  Lordships  of  the  Privy 
Council  have  solved  the  difficulty  by  holding  that  the  right  of  suit 
is  vested  in  the  trustee  and  not  in  the  idol. 

The  position  of  the  trustee  of  a  religious  endowment  is,  as 
pointed  out  by  their  Lordships,  that  of  a  manager  who  is  entitled 
to  the  possession  and  management  of  the  dedicated  property.  A 
great  mischief  has  been  caused  in  this  country  by  holding  that 
the  trustee  of  a  religious  endowment  is  the  owner  of  the  property 
like  any  other  trustee  under  the  English  Law.  According  to  Hindu 
conceptions  the  idol  is  the  owner  of  the  property  and  the  Shebait 
or  the  l)harmak.irtha  is  only  a  manager.  The  idol,  however,  mast 
be  regarded  as  being  in  a  state  of  perpetual  tutelage  and  aipable 
of  acting  only  through  a  manager.  The  Judirial  Committee  has  in 
several  cases  pointed  out  that  the  powers  of  a  Shebait  are  analogous 
to  those  of  a  manager  of  the  estate  of  an  infant  heir. 

Another  point   laid   down  in  this   case  is  where  there  is  no 
evidence  as  to  the  terms  and  conditions  of  a  religious  foundation, 
the  tit'e  to  the  management  of  the  property  follows  in  the  line  of 
'inheritance  of  the  founder. 

Nilmony  Dey  SarkarJ/ire.— I.  L.  R.,  32  C.  14-S;— It  was 
held  in  the  case  that  the  Indian  Trustees  Act  XXVII  of  1866  was 
applicable  to  a  trust  in  which  the  settlor^  the  trnsteesi  and  the 
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beneficiaries  were  all  Hindus  provided  that  the  trost  did  not  violate 
any  proTision  of  Hindu  Law.  8.  8  of  the  Act  states^  that  the  t>oweril 
and  authorities  given  by  the  Act  to  the  High  Courts  shall  and  may 
be  exorcised  only  in  cases  to  which  the  English  Law  is  appUcablew 
Harrington  J»,  holds  that  it  is  not  restricted  to  persons  governed  by 
the  English  Law,  and  that  the  English  Law  has  been  made  applicable 
to  Indians  within  the  limits  of  Calcutta  by  the  Charter  18  Oeo.  I 
so  far  as  it  may  not  be  inconsistent  with  Hindu  and  Muhanimadan 
laws.  Though  at  first  sight  it  may  appear  that  the  Act  was  intend* 
ed  to  be  applied  to  persons  governed  by  English  Law,  we  think 
the  decision  of  the  learned  judge  is  correct  and.  supported  by 
authority.  The  point  is  considered  by  Mr.  Justice  West  in  a  very 
elaborate  judgment  in  Kahandas  Narrandas,  In  re'  and  he  arrived 
at  the  same  conclusion, 

Ohatterput  Singh  v.  Maharaj  Bahadur.— L  L.  R.,  32  C.  198:— 
The  rights  of  persons  who  purchase  property  belonging  to  the 
estate  of  a  deceased  person  while  it  is  under  administration 
are  not  properly  understood  by  persons  in  this  country.  It 
was  laid  down  in  this  case  that  if  the  estate  of  a  deceased  person 
is  under  administration  by  the  court  or  out  of  the  courts  a  purchaser 
from  a  residuary  legatee  or  heir  buys  subject  to  any  dispostion 
which  has  been  or  may  be  made  of  the  estate  in  due  course  of 
administration  and  that  the  residuary  l^ateeor  heir  is  only  entitled 
to  share  in  the  ultimate  residue. 

Badha  Raman  Ohose  v.  Baliram  Bam.— I.  L.  K.,  32  C.  249  :— 

When  there  is  a  dispute  between  partners  each  claiming  exclusive 
possession  of  the  partnership  property^  the  dispute  is  one  which 
relates  to  the  management  of  the  property.  Such  a  right  of 
exclusive  management  was  rightly  held  in  the  case  to  be  outside 
the  purview  of  S.  145  of  the  Criminal  Procedure  Code. 

Oorporation  of  Calcutta  v.  Shyama  Oharan  Pai.— I.  L.  B.,  32 

C.  277  : — ^In  a  suit  against  the  Corporation  of  Calcutta^  in  which  the 
plaintiff  had  to  give  a  montb^s  notice  before  filing  the  suit  *  it  was 
held  by  the  High  Court  that  the  right  to  sue  referred  to  in  clause 
1  of  S.  634  of  the  Calcutta  Municipal  Act  must  be  held  to  have 
accrued  only  from  the  date  when  the  month^s  notice  expired.    With 

L    I.  L.  B.,  6  B.  164,  171. 
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doe  tespect  to  th^r  Lordsiiips  it  seems  to  us  that^  however  con- 
v^iient  the  decision  may  be  to  intending  suitors  against  the  Cor- 
poration, the  distinction  drawn  between  the  accmal  of  the  right  to 
9ue  and  the  accrual  of  the  cause  of  action  is  not  well  founded.  The 
&ct  that  a  condition  is  imposed  on  the  exercise  of  the  right  doe^ 
not  show  that  the  right  itself  has  not  accrued.  In  several  cases 
the  sanction  of  certain  authorities  is  required  for  the  institution  of 
the  suit.  But  it  cannot  be  contended  that  until  the  sanction  has 
been  obtained  there  is  no  right  to  sue  and  that  the  period  of 
limitation  would  begin  to  run  only  from  the  date  when  the  sanction 
is  procured,  Ip  S.  424  of  the  Civil  Procedure  Code  a  two  months' 
notice  is  required  if  any  suit  against  the  Secretary  of  State  or  a 
public  officer  has  to  be  instituted.  But  we  do  not  think  it  can  be 
held  tkBl  time  runs  only  from  the  date  of  the  expiry  of  notice. 


SUUMAB7  OF  BEOBNT  OASES- 

Clydebank  Engineering  and  Shipbuilding 

Company  v.  Don  Jose  Ramos  Tzquierdo  T  Castaneda 

[1905],  A,  C.  6. 

Penalty — Liquidated  damageS'^Time  of  the  essence  of  contract^ 

Waiver, 

Where  the  Spanish  Government  entered  into  two  contracts 
with  the  appellant  Company  for  the  building  of  four  torpedo  beats 
each  of  which  was  deliverable  within  certain  specified  dates  and 
a  sum  of  £500  per  week  was  provided  by  the  contract  as  *'  penalty" 
for  delay  in  delivery  and  the  appellant  Company  failed  to  deliver 
within  the  period  mentioned  and  the  Spanish  Government  after 
taking  delivery  and  paying  the  price  sued  for  damages  at  the 
rate  of  £500  per  week. 

Held,  (1)  that  the  use  of  the  word  ''  penalty"  was  not  con- 
clusive as  to  the  rights  of  the  parties, 

(2)  that  the  provision  as  to  payment  of  ±500  per  week 

for  each  week's  delay  in  delivery  was  not  in  ^ 
rorem  but  must  be  treated  as  liquidated  damages, 

(3)  that  damages  for  breach  of  contract  will  be  awardable 

for  delay  in  defivering  a  warahipj 
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(4)  that  the  provision  as  to  time  was  of  tho  essence  of 

the  contract, 

(5)  that  the  fact  that  the  greater  part  of  the  Spanish 

Fleet  was  sunk  in  war  before  the  delivery  and  that 
the  delayed  vessels  would  probably  have  shared 
the  same  fate  if  delivered  at  the  right  time  was 
absolutely  irrelevant  to  the  claim  for  damages, 
and  (6)  that  the  payment  in  full  of  the  price  was  no  waiver  by 
the  Spanish  Government  of  the  claim  for  damages. 


Oommonwealth  Portland  Cement  Company,  Limited 

17.  Weber^  Lohmann  ft  Co.,  Limited  [1905],  A.  C.  66. 

Principal  and  agent — Duty  to  take  reasonable  care — Obligation  to 

pass  goods  through  Customs  House — Duty  to  expedite  clearance 

to  avoid  taxation^ 

An  agent  is  bound  to  take  reasonable  care  in  doing  what  he 
has  undertaken  to  do. 

An  agent  undertaking  to  lighter  and  load  on  railway  trucks 
goods  of  the  principal  and  to  pass  the  same  through  the  Customs 
House  without  extra  charge  is  not  bound  to  attend  to  taxation 
by  Government  and  to  take  reasonable  care  to  protect  the  prin- 
cipal's goods  from  taxation.  The  agent  is,  therefore,  not  bound 
to  expedite  the  clearance  so  as  to  avoid  a  newly  imposed  duty. 

Andrews  v.  Mitchell  [1905J,  A.  C.  78. 
Friendly   Society — Expulsion  of  member — No  notice  of  charge^^ 
Validity. 

Where  a  member  of  a  friendly  Society  on  being  summoned 
to  answer  a  minor  charge  before  an  arbitration  committee  attended 
the  same  and  after  evidence  was  taken  with  reference  to  the 
charge  withdrew  from  the  meeting  on  request  and  was  expelled  in 
his  absence  by  a  resolution  of  the  committee  upon  a  different  charge 
(fraud  and  disgraceful  conduct)  of  which  no  notice  was  given  to 
him: — 

Held,  (1)  that  summoning  a  person  and  giving  him  notice  of  the 
charge  and  hearing  him  were  all  matters  of  substance^ 
and  (2)  that  the  decision  of  the  arbitration  committee  without 
complying  with  those  particulars  was  void. 
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Oomiskey  v.  Bowring-Haubury  [1905],  A.  C.  84. 

Will-^Comiructioii — Absolute    gift    ''in    cunfidence^^^— Precatory 
trust — Executory  gift  over, 

A.  devise  by  a  testator  of  the  whole  of  his  real  and  personal 
estate  to  his  wife  absolutely  in  full  confidence  that  she  will  make 
such  use  of  it  as  the  testator  should  have  made  himself  and  that 
at  her  death  she  will  devise  it  to  such  one  or  more  of  his  nieces 
as  she  may  think  fit  and  in  default  of  any  disposition  by  her  by 
will  or  testament,  the  same  to  be  divided  equally  among  all  bis 
nieces  surviving  at  the  time  of  the  widow's  death  is  a  good  absolute 
gift  of  the  estate  to  the  wife  subject  to  an  executory  gift  over 
to  such  of  the  nieces  as  may  survive  her  in  case  the  wife  should 
not  dispose  of  the  same  by  will  in  favor  of  any  one  or  more  of  such 
nieces.  , 


Watt  V.  Watt  [1905],  A.  C.  ]  15. 

Verdict  of  jury— Damages  excessive — New  Trial — Order  suljed  to 
.    plaintiffs  consenting  to  reduction, 

A  Court  of  appeal  finding  that  the  damages  awarded  by  a 
jury  is  unreasonable  and  excessive  has  no  jurisdiction  without  the 
defendant's  consent  to  order  a  new  <i:ial  unless  the  plaintiff  con- 
sents to  reduce  the  damages  to  a  certain  amount. 

Orimoiid  r.  Orimond  [1905]  A.  C.  124. 

Will — Bequest  for  "  religious  or  charitable  institutions  and  socie- 
ties^'— Uncertainty. 

A  devise  by  a  testator  of  the  residue  of  his  estate  to  and 
among  such  ''  charitable  or  religious  institutions  and  societies  "  as 
the  trustees  appointed  by  him  may  select  is  void  for  uncertainty. 

Oox  V.  English,  Scotisli  and  Australian  Bank 

[1905],  A.  C.  168. 

Actiofhfor  maliciously  instittUing  bankruptcy  proceedings^^Reason* 
able  and  probable  case — Onus — Question  for  Judge — Verdict 
of  Jury — Conditions  for  setting  aside. 

A  verdict  of  jury  cannot  be  sot  iiside  by  tho  court  unless  there 
is  such  preponderance  of  evidence  against  it  as  to  make  it  unrea- 
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sonable  and  almost  perverse  that  the  jary  when  instructed   and 
properly  assisted  by  the  judge  should  retirru  it. 

In  an  action  for  damages  for  having  been  adjudged  insolvent 
malicioQsly  and  without  reasonable  and  probable  cause  the  onus  is 
on  the  plaintiff  to  show  want  of  reasonable  and  probable  cause  on 
the  part  of  the  defendant  in  instituting  the  proceedings. 

The  question  of  reasonable  and  probable  cause  should  not  be 
left  to  the  jury,  but  should  be  determined  by  the  judge  on  the  facts 
found  by  the  jury, 

Hermann  r.  Charlesworth  [1905J,  2  K.  B.  128. 
Contract — Marriage    brokage — Illegality —  Reward  to  bring  about 
introductions  with  a  view  to  marriagv — Part  j>erforinance — 
Right  to  recover  inofiey  paid. 

A  contract  for  reward  to  introduce  another  to  persons  of  the 
opposite  sex  generally  for  the  purpose  of  the  other  marrying  with 
one  of  those  persons  is  as  much  a  marriage  bjokage  contract  as  a 
contract  to  introduce  another  to  a  specified  ]  erson  of  the  opposite 
sex  and  is  against  public  policy  and  not  enforceable. 

Money  paid  under  such  a  contract  can  be  recovered  by  the 
person  who  paid  it  although  there  may  have  been  a  part  perform- 
ance of  the  contract  viz.,  that  the  other  party  has  brought  about 
introductions  and  has  incurred  expense  in  so  doing. 


Wehner  t.  Dene  Steam  Shipping  Company  [1905J, 
2  K.  B.  92. 

Charierparty — Bill  of  lading — No  demise  of  Ship — Party   to  con- 
tract— Suh'charierparty — Shipowner's  lien  for  unpaid  hire. 

Where  a  charterparty  does  not  amount  to  a  demise  of  the 
8hip  and  where  possession  of  the  ship  is  not  given  up  to  the 
charterer  the  contract  contained  in  the  bill  of  lading  is  made^  not 
with  the  charterer,  but  with  the  shipowner. 

Where  there  is  a  sub-charterparty,  there  is  no  direct  contract 
between  the  sub-charterer  and  the  owner. 
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The  agent  appointed  to  receive  the  bill  of  lading  freight 
becomes  by  the  very  act  of  appointment  the  agent  of  the  ship- 
owner to  receive  the  freight  for  him. 

The  owner  or  the  captain  as  his  agent  is  entitled  to  collect 
the  bill  of  lading  freight  and  to  deduct  from  it  any  charterparty 
hire  then  owing  and  must  account  for  the  balance  to  the  charterer 
or  sub-charterer. 

Where  a  charterparty  provides  that  hire  is  to  be  paid  half- 
monthly  in  advance  and  that  on  default  the  owner  may  withdraw 
the  ship  from  the  service  of  the  charterer  without  prejudice  to  the 
other  rights  of  the  shipowner,  the  owner  on  withdrawing  the  ship 
is  only  entitled  to  be  paid  hire  in  respect  of  that  portion  of 
the  half-month  during  which  the  ship  was  in  the  service  of  the 
charterer. 


Longman  v.  Bath  Electric  Tramways,  Limited 

[1905],  1  Ch.  646. 

Estoppel — Negligent  conduct — Duty  to  third  person — Certificate  of 
shareS'^Negligence  in  custody. 

In  cases  of  estoppel,  the  plaintifi  must  prove  (1)  that  he  has 
boon  misled  either  by  word  of  mouth  or  by  conduct,  and  (2)  if  by 
conduct,  that  the  conduct  has  been  in  some  transaction  to  \fhich 
the  plaintiff  is  a  party. 

Mere  negligence  will  not  raise  an  estoppel.  But  negligence  which 
is  in  the  transaction  and  is  the  real  and  immediate  cause  of  the 
damage  complained  of  may  raise  an  estoppel. 

A  certificate  of  shares  is  not  a  negotiable  instrument,  nor  is  it 
a  warranty  of  title  on  the  part  of  the  company  issuing  it. 

Where  a  company  having  had  a  certificate  lodged  with  it 
together  with  the  transfer  for  certification  sends  the  certificate  by 
mistake  to  the  transferor  who  deals  with  the  same  and  fraudu- 
lently obtains  an  advance  from  a  third  person  on  the  security  of 
the  certificate,  such  third  person  cannot  seek  to  nrake  good  the  loss 
from  the  company  by  reason  of  its  mistake. 
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In  re  Swain— Honckton  v.  Hands  [1905],  I  Gh.  669. 
Charity,  devise  to — Conditional  gift — Perpetuity, 

An  immediate  gift  to  a  charity  is  valid  although  the  parti- 
cular application  of  the  fund  directed  by  the  will  may  not  of 
necessity  take  effect  within  any  assignable  limit  of  time  or  may 
never  take  effect  at  all  except  on  the  occurrence  of  events  in  their 
essence  contingent  and  uncertain. 

But  a  gift  in  trust  for  a  charity  which  is  conditional  upon  a 
future  and  uncertain  event  which  might  happen  at  a  date  beyond 
the  limits  of  the  rule  against  perpetuities  is  bad. 

In  re  Eoberts— Eoberts  v.  Eoberts  [1905],  1  Ch.  704. 
Compromise — Family  Solicitor-^Common  agent — Mistake  of  law  or 
fact — Setting  aside. 

A  compromise  entered  into  by  the  members  of  a  family  after 
a  joint  consultation  with  the  family  solicitor  acting  on  behalf  of  all 
is  binding  if  the  solicitor  has  first  fully  explained  to  the  members 
their  respective  rights. 

But  if  the  solicitor  is  mistaken  as  to  the  facts  or  the  law  and 
the  compromise  is  entered  by  the  parties  upon  the  basis  of  such 
erroneous  view  or  the  solicitor  keeps  the  parties  in  the  dark  as 
to  their  respective  rights  thinking  it  to  be  to  the  advantage  of  the 
parties  to  compromise,  then  such  compromise  is  not  binding  and 
is  liable  to  be  set  aside  at  the  instance  of  the  party  affected  thereby, 

JOTTINGS  AND  CUTTINGS. 


English  and  Irish  Kites.— In  a  bill  case  Mr.  Plunk et  (after- 
wards Lord  Chancellor  of  Ireland)  applied  to  accommodation  bills  of 
exchange  the  common  expression  *'  flying  kites.'*  Lord  Chancellor 
Redesdale,  who  was  slow  at  taking  a  joke,  observed:  "  The  learned 
counsellor  talks  of  '  flying  kites.'  What  does  it  mean  ?  I  recollect 
flying  kites  when  I  was  a  boy  in  England."  ^'Oh,  my  lord/'  replied 
Plunket,  *'  the  difference  between  kites  in  England  and  in  Ireland 
is  very  great.  In  England  the  wind  raises  the  kite,  but  in  Ireland 
the  kite  raises  the  wind."— (TAe  Humour  of  the  Law). 
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Crocodile  Tears. — Mr.  Lockhart  was  a  very   celebrated  pleader 
at  the  Scottish  bar,  who  bore  away  all  the  laurels  and  all  the 
emoluments  of  the  profession.    Ho  appears  to  have  excelled  chiefly 
in  the  pathetic,  and  it  was  jocularly  remarked  of   him  that  the 
amount  of  his  honorarium  could  be  easily  discovered  in  his  counte- 
n  I  nee ;  for  if  it  had  been  liberal  he  appeared  deeply  affected  at  the 
justice  of  his  client's  case;  but  if  it  tamed  out  unexpectedly  large, 
he  regularly   melted  into  tears.     It  was  owing  to  a  sarcasm  by 
Mr.  Wedderburn,  on  this  lachrymose  propensity  of  Lockhart,  that 
Wedderburn  was  driven  from  the  Scottish  b?T  to  reap  that  harvest 
of  renown  which  awaited  him  in  England.    Replying  on  one  occa- 
sion to  a  ve-y  powerful  speech  of  Lockhart's,  Wedderburn  drew  a 
ludicrous  picture  of  his  opponent's  eloquence,  and  summed  up  by 
saying,  "  Nay.  my  lords,  if  tears  could  have  moved  your  lordships, 
tears,  I  am  sure,  would  not  have  been  wanting.^'     The  Lord  Presi- 
dent immediately  interrupted  him,  saying  that  such  observations 
did  not  befit  the  dignity  of  the  Court.     Wedderburn   unabashed 
at  reproof,  declared  that  he  had  not  said  anything  he  was. not  en- 
titled to  say,  and  that  he  should  not  shrink  from  saying  it  agai^* 
To  this  the  President  rejoined  in  such  a  manner  as  to  extort  from 
the  young  advocate  the  observation  that  his  lordship  had  ^'said 
that  as  judge,  which  he  durst  not  maintain  as  a  man."  The  President 
immediately  appealed  to  the  court  for  protection,  and  Weddorburn 
was  desired  to  make  most  humble  apology  upon  pain  of  deprivat.*^^' 
'J  his   he  resolutely  refused  to  do,  and   tearing  his  gown    froio 
his  shoulders,   declared  that  he  would  never  again  enter  a  court 
as  a  advocate,  where  freedom  of  speech  was  forbidden  him.     We^' 
derburn  left  the  Scotch  for  the  English  Bar,  and  in  course  of  ^^^ 
became  Lord  Loughborough.     Thus  what  every  one  thought  tbei^ 
to  be  his  ruin,  turned  out  to  be  the  very  best  thing  that  could  b^^® 
happened  to  him^ — Ibid. 

HangahlefoT  I2\d — It  was  no  longer  ago  than  the  year  J  ^ 
that  the  offence  of  stealing  from  the  person  above  the  value  of  12^* 
was  punishable  with  death.     So  it  was  before  the  conquest,  o^v 
there  was  a  ransom  at  that  time,  and  he  who  could  pay  it  served  ^^ 
life.     But  in  the  reign  of  Henry  I  it  was  made  strictly  capital,  ^^ 
in  the  reign  of  Elizabeth  debarred  the  benefit  of  clergy,  and  t^^^ 
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neither  ransom  nor  learning  would  do.  Daring  many  a  reign^  and 
after  the  value  of  1 2d.  was  shrank  to  insignificancei  men  continued 
to  be  exeouted  according  to  those  antidiluyian  comparisons  of  life 
i^ainst  money.  Sir  Henry  Spelman  justly  complained  that,  whilst 
everything  else  was  risen  in  its  nominal  value  and  become  dearer, 
the  life  of  man  had  continually  grown  cheaper.  Still  we  adhered  to 
the  constitations  of  Athelstane  till  Sir  Samuel  Bomilly  had  tha 
oourage  to  make  a  stand  against  him,  and  obtained  a  repeal  of  his. 
life-appraisement.— ifetrf. 

Notes. — Stories  at  the  Banquet  of  the  Illinois  State  Bar  Asso' 
ciation,  1904. — It  is  hardly  fair  to  take  these  stories  out  of  their 
proper  setting  in  the  speeches  of  which  they  are  part.  Moreover 
they  are  read  in  these  pages  apart  from  the  time  and  the  occasion 
of  their  telling,  when  the  brilliancy  of  the  banquet-hall  and  the 
unwonted  cheerfulness  of  the  guests  gave  an  added  charm  to  the 
wit  and  wisdom  of  the  speeches.  For  fear  that  the  reader  may  not 
know  the  proper  places  where  he  should  indulge  in  a  smile  or  a 
quiet  chuckle,  the  places  where  the  banqueters  laughed  and  ap« 
plauded  are  duly  indicated. 

Charles  L.  Capen,  President  and  Toastmaster  : — ^You  remem- 
ber one  of  our  famous  lawyers,  going  to  the  court  house  one  day 
loaded  with  law  books,  was  asked  by  a  friend  why  he  carried  these 
books  to  the  court  house,  said  he,  *'  I  supposed  you  had  all  that 
stuff  in  your  head.''  "  Of  course  I  have,''  he  said ;  we  lawyers  don't 
have  to  buy  books  for  ourselves,  we  don't  need  them  ;  we  have  to  buy 
them  for  the  judges,  and  the  judges  keep  us  all  poor."  (Laughter 
and  applause.)  In  spite  of  that,  however,  it  is  true  that  but  one- 
half  the  time  are  judges  able  to  be  properly  educated  by  members 
of  the  bar.  We  have  the  highest  possible  respect,  notwith* 
standing  this,  for  the  judges  of  this  State  and  particularly  for  the 
judges  of  the  Supreme  Court  and  the  court  as  a  whole.  There  is 
not  a  lawyer,  I  andertake  to  say,  in  the  State,  but  feels  toward 
the  Supreme  Court  the  way  that  a  certain  soldier  felt  toward  his 
regiment.  The  regiment  was  one  of  the  most  celebrated  in  the 
war,  and  this  soldier  and  another  had  fought  side  by  side  in  many 
bloody  battles  for    over  two  years.     I'he  day  came  when  the  regi- 
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ment  waa  honorably  discharged.  These  two  soldiers  who  had 
fought  side  by  side  stepped  from  the  ranks  ;  they  thought  they 
would  take  leave  of  each  other  in  a  formal  way.  They  went  to  a 
saloon  and  calling  for  usquibaugh  each  one  raised  his  glass  ;  one  of 
them  said  :  '^  Let  us  toast  our  old  regiment  which  we  have  been 
connected  with  so  long/'  So  he  said : «' Kerens  to  the  glorious  sixty - 
ninth,''  ever  the  last  upon  the  field  and  the  first  to  leave/'  ^'  0,  no/' 
said  the  other,"  you  don't  mean  that  at  all ;  you  have  the  cart 
completely  before  the  horse.  Let  me  give  the  toast :  "  Here's  to 
the  bloody  sixty-ninth  of  New  York  equal  to  none.""  (Laughter 
and  applause.) 

Mr.  Justice  Scott,  of  the  Supreme  bourt : — There  is  nn  ancient 
story  of  a  lawyer  who  served  many  years  on  the  bench  of  the 
Supreme  Court  in  this  State  and  then  returned  to  practice,  and 
after  he  had  been  again  at  the  bar  a  little  while  one  of  his  friends 
said  to  him,  ^^  Judge,  how  do  you  like  the  practice  after  your  long 
service  on  the  bench  ?"  And  he  said,  "  Very  much  ;  when  I  was 
on  the  bench  the  cases  that  came  to  our  court  hod  all  human 
interest  taken  out  of  them  before  we  saw  them  ;  there  waa  nothing 
left  in  them  but  questions  of  law;  they  were  dry  as  husks.  A 
judge  of  that  court  takes  his  records  and  sits  down  in  his  office  and 
it  is  a  case  of  making  briefs  all  the  time.  Your  friends  are  eith^ 
afraid  of  you  or  think  that  you  are  afraid  of  them  and  do  not 
come  about.  You  are  isolated,  and  if  you  are  a  man  naturally  of  a 
reserved  and  retiring  disposition,  it  is  not  long  till  you  are  leading 
a  life  of  a  monk.  But  now  when  I  am  employed  in  a  case  I  brief 
it  as  well  as  I  can,  I  learn  the  facts,  I  ascertain  what  the  witnesses 
will  testify  to,  I  go  into  court  and  try  it  as  hard  as  I  can,  and  if  I 
win  a  verdict  the  court  congratulates  me,  my  friends  come  about 
and  shake  hands  with  me,  my  client  is  delighted  and  pays  my 
very  modest  fee  without  objection,  and  T  feel  that  my  ability  to 
accomplish  something  in  the  world  has  been  demonstrate.  But 
if,  on  the  other  hand,  I  am  beaten,  I  have  the  supreme  satisfaction 
of  going  around  to  the  tavern  and  cursing  the  court."  (Laughter 
and  applause.)  It  has  seemed  possible  to  me,  gentlemen,  that  the 
members  of  this  Association  have  substituted  their  annual  meetings 
for  the  tavern. 
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There  is  a  story  of  a  gentleman  who  practiced  law  in  a  country 
near  me  who  on  one  occasion  was  employed  by  a  woman  who  had 
been  arrested  for  shoplifting.  In  the  language  of  the  police  court, 
she  had  been  caught  with  the  goods  on  her.  She  employed  this 
gentleman.  The  preliminary  examination  was  continued^  and  the 
next  day  in  passing  along  the  street  he  met  a  friend  and  stopped 
to  talk  with  him,  and  while  he  was  talking  a  cab  dashed  up  to  the 
curb,  and  the  door  flew  open  and  the  lady  popped  out,  her  appear- 
ance indicating  that  she  had  tarried  too  long  at  the  cup  which 
inebriates.  And  walking  up  to  my  Iriend,  smarting  perhaps  under 
the  memory  of  the  cross-examination  that  had  probably  taken  place 
in  the  consultation  room,  she  said  to  him,  "  Jones,  do  you  think  I 
stole  those  goods  *f ''  And  Jones  looked  at  her  over  his  glasses 
and  said  :  "  Do  I  think  you  stole  those  't  Why,  no,  madam,  certainly 
not,  I  couldnH  think  that.  I  am  paid  to  think  you  didn't.'^ 
And  so  with  the  lawyer  and  his  case  in  the  Supreme  Court.  If  the 
court  decides  against  him  he  is  paid  to  think  that  it  is  wrong. 

There  is  a  story  of  a  Chicago  lawyer  who  found  it  necessary  to 
spend  the  Sabbath  in  New  York  City,  concluded  to  go  to  church, 
which  is  another  indication  of  the  proneness  of  man  to  do  things 
away  from  home  that  he  would  never  think  of  doing  at  home. 
(Laughter.)  He  desired  to  be  entertained,  and  went  to  hear  Tal- 
mage,  and  after  the  preliminary  proceedings,  a  tall,  black- coated, 
clerical  gentleman,  who  was  not  Talmage,  stood  up  in  the  pulpit 
and  announced  as  his  text,  "  Simon  Peter's  wife's  mother  lay  very 
sick  of  a  fever,''  and  delivered  a  sermon  which  to  our  Chicago 
brother  seemed  somewhat  prosaic.     Our  friend  was  a  persistent 

man,  however,  and  that  evening, — this  was  many  years  ago, ^he 

crossed  to  Brooklyn  and  went  to  Plymouth  church,  trusting  he 
might  hear  the  great  pulpit  orator,  Henry  Ward  Beecher ;  and 
again  the  clerical  gentleman  stood  up  and  announced,  "Simon 
Peter's  wife's  mother  lay  very  sick  of  a  fever  "  and  delivered  the 
identical  sermon  that  our  friend  had  heard  in  the  morning.  The 
next  morning  our  friend  crossed  back  on  the  ferry  and  he  found 
himself  against  the  rail  of  the  vessd  with  the  clerical  gentleman, 
and  they  stood  there  as  the  boat  ploughed  through  the  water 
looking  at  the  splendid  skyline  of  the  great  city,  not  as  magnificent 
then  as  now.    As  the  boat  passed  on^  the  bells  on  either  side  began 
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to  toll  and  they  listened  a  moment  and  the  clergyman  said,  ^'  Some 
person  of  importance  must  be  dead,  so  many  bells  are  tolling;" 
and  oar  brother  said,  "  I  guess  it  is  Simon  Peter's  wife's  mother ; 
I  heafd  twice  yesterday  that  the  old  lady  was  quit-e  sick  of  a  fever.*' 
(Laughter  and  applause.) 

One  man  excels  another  in  mental  strength  and  liis  position  in  life 
becomes  more  desirable  than  that  of  his  duller  brother.  They 
8^y>  yon  know,  that  if  you  put  J.  Herpont  Morgan  and  another 
man  on  an  uninhabited  island  in  a  summer  sea  without  a  pennyj 
with  no  property  except  the  clothes  on  their  baoks,  and  go  away 
and  leave  them  six  weeks,  when  you  come  back  J.  Pierpont  will 
own  the  island  and  all  the  clothes,  and  the  other  fellow,  garbed 
exclusively  in  blisters  and  sunburn,  will  be  engaged  in  fanning  Mr. 
Morgan  with  a  palm  leaf.  (Laughter.)  The  same  difference  in  the 
mental  make-up  of  men  exists  everywhere  and  they  cannot  be  kept 
on  the  same  level.  But  the  law  can  do  this  :  it  can  make  their 
opportunities  equal, — ^it  can  keep  their  opportunities  equal. 

President  Capen,  Toaatmaster :  **  A  Country  Lawyer  in  Politics" 
might  be  given  perhaps  better,  "A  CoantryLawer  out  of  Polities'' 
when  we  look  around  and  see  how  many  of  our  lawyers  who  have 
been  in  politics  are  now  enjoying  the  luxuries  of  private  life  ;  and 
when  at  Springfield  we  see  so  many  country  lawyers  trying  in  vain 
for  a  solid  week  to  break  into  politics. 

Benson  Wood,  ex^ President  of  the  Association:  If  I  should 
speak  of  the  country  lawyer  in  politics,  briefly  as  one  must  on  an 
occasion  of  this  kind,  and  concisely  and  truthfully  as  a  country  or 
a  city  lawyer  ought  on  all  occivsions  to  speak,  I  should  perhiq>s 
adopt  the  language  of  the  street  rather  than  that  of  the  banquet 
room,  and  say  that  ^'he  isnH  in  it."  More  than  this  would  be 
mere  surplusage.  (Laughter),  Surplusage  is  very  abhorrent  to 
the  country  lawyer.  It  is  also  subject  to  demurrer,  and  demurrer 
always  means  ^^  stop." 

I  think  that  he  occasionally  broke  into  the  legislature.  He  was 
sometimes  surprised  to  find  that  he  was  not  quite  as  much  of  a  man 
at  ^mngfield  as  he  was  down  in  his  country  seat,  tod  he  wondered 
hat  less  daeerving  men  were  as  much  looked  up  to  as  they  were 
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Aod  SO  he  began  to  long  to  get  out  of  politics,  to  get  back  to  the 
country  court,  where  there  was  some  remedy  for  wrong  much  more 
efficacious  than  that  restored  to  in  police  courts  or  political  conven- 
tions. He  thought  about  the  writ  of  error,  which  he  had  an  old- 
fashioned  idea  was  a  writ  of  right ;  and  then  there  was  an  appeal, 
and  when  the  trial  court  went  wrong,  as  it  sometimes  does,  he  could 
go  further,  and  have  the  wrong  righted.  As  yon  have  been  told 
here  to-night  there  was  still  another  remedy  the  most  satisfying  of 
all.  When  the  court  was  against  him,  even  the  court  of  last  resort, 
he  could  indulge  in  criticism  in  the  back  room  of'his  office,  or  at 
the  village  tavern,  using  such  swear  words  as  seemed  appropriate 
to  make  that  criticism  more  effective. 

President  Capen,  Toasimaster :  You  remember  the  judge  in 
this  State  only  a  short  time  ago,  who  had  caused  a  lawyer  to  be 
arrested  and  brought  before  the  bench  on  a  charge  of  contempt  of 
court.  Said  he :  "  For  your  outrageous  blasphemy  against  the 
name  of  Almighty  God  I  fine  you  ten  dollers,  and  for  your  con- 
tempt of  this  court  I  fine  you  fifty  dollars,  and  you  will  either  pay 
or  go  to  jail.*'     (Laughter.) 

About  four  years  ago,  in  a  Southern  State,  two  gentlemen 
were  riding  on  a  railroad  train ;  one  of  them  said  ;  "  Bryan  is  sure 
to  be  elected.'*  The  other  one  said  :  '^  McKinley  will  sweep  the 
country  by  the  largest  majority  any  president  ever  received.'*  Im- 
mediately in  front  of  the  two  sat  a  Second  Adventist,  who  turned 
around  to  these  gentlemen  and  said  :  ''  You  are  entirely  mistaken  ; 
before  the  first  of  next  November  the  Lord  will  come  in  his  chariot, 
will  claim  his  own,  will  sweep  this  country  and  govern  the  world.*' 
The  Bryan  man  spoke  up  to  him  and  said  :  "  I  will  bet  you,  my 
friendj  ten  dollars  he  can't  carry  the  State  of  Louisiana."  (Laughter). 

Edwin  T.  Merriehj  Esq.,  of  Louisiana :  I  am  in  the  position  of  a 
man  under  similar  circumstances  of  whom  I  have  read  who  said  he 
was  like  the  farmer  who  was  breaking  two  steers.  He  went  to  let 
them  through  a  gate  and  in  order  to  hold  them  he  tied  the  rope 
around  one  of  his  legs.  They  got  frightened  and  ran  with  him 
and  draped  him  as  long  as  the  rope  lasted.  His  friends  gathered 
around  the  remains  and  vmited  for  him  to  come  to.  When  he  did 
oome  to,  as  friends  always  doi  they  consoled  him  thus :  ^'  Why 
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did  you   do  this  thing  ?  "     He  said  ; ''  Well,   1  hadn't  gone  more 
than  two  rods  before  I  discovered  my  mistake/'  (Laughter.)  I  am  in 
something  of  that  condition  to*night ;  but  there  is  this  thing  that 
saves  me,  it  is  a  feeling  that  I  am  as  mnch  at  home  here  as  I  would 
be  with  my  wife  or  my  sister  or  my  mother  or  my  brothers,  and 
that  the  verdict  of  acquittal  to  me,  or  at  least  a  recommendation  to 
the  mercy  of  the  court,  is  as  safe  in  your  kind  hands  as  it  was  in  a 
story  which,  perhaps,  you  have  not  heard^  but  which  was  suggest- 
ed  to  me  this  afternoon  by  the  account  that  we  heard  in  the  meeting 
to-day  of  the  jury  that  brought  in  a  verdict  of  guilty  without  evi- 
dence.    A  case  had  been  tried  in  a  Louisiana  court  room  when  the 
old  criminal  court  was  held  in  a  place  called  St.     Patrick's  Hall, 
where  they  used  to  give  their  balls.     The  court  was  downstairs  and 
upstairs  were   spacious  rooms   used  for  jury  rooms.     The  case  was 
a  trifling  criminal  case;  the  evidence  was  clear  and  convincing  of 
the  man's  innocence,  there  was  absolutely  no  proof  to  show  him 
guilty-     The  judge  could  not  charge  the  jury  in  regard  to  these 
facts,  but  he  hinted  at  them  as  strongly  as  he  could,  as  I  believe 
judges  have  a  way  of  doing,  and  said :  ^*  G-entleman,  I  do  not  think  it 
is  necessary  for  you  to  leave  your  seats  to  come  to  a  verdict  in 
this  matter/'     But  there  was  one  juror  that  shook  his  head  ;  he  was 
not    satisfied,  so  the    jury  had  to  retire  and  they  went  upstairs 
to  this  jury  room.     They  had  not  been  there  more  than  5  minutes 
before  those  below    heard  a  tremendous    racket,    something   like 
a  lodge  initiating  a  new  member.     They  came  down  inmiediately 
afterwards  all    smiling  and  some  one  said,  '*  Did  you   have  wiy 
trouble  with  that  juror  ?  "  They  said,  "  0  no ;  we  only  had  him  about 
half  way  out  of  the  window  before  he  came  to  our  way  of  thinking." 
(Laughter.) 

If  the  old  belief  that  all  hospitality  belongs  to  the  South  was 
ever  true,  then  there  has  been  a  tremendous  change,  and  this  sug- 
gests to  me  a  story  that  possibly  some  of  you  have  heard  of  a 
yonng  man  who  went  to  an  artist  to  get  his  father's  portrait  painted. 
He  went  to  the  studio  and  said  :  ^^  I  wish  to  have  a  protrait  of  my 
father."  "  Well,"  said  the  artist,  '*  bring  me  a  photogl*aph  of  your 
father  and  I  will  paint  his  portrait."  He  answered  :  '^  If  I  had  a 
good  photograph  of  my  father  what  would  I  want  with  his  portraitf " 
The  artist  said:  ''How  do  you  expect  me  to  paint  your  father's  por- 
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trait  without  at  least  a  photograph  ?  '*  Meanwhile  the  young  man 
was  looking  around  the  studio  ;  he  saw  a  pictare  on  the  wall  and 
said : "  Who  is  that  ? ''  The  artist  said ; ''  That  is  a  picture  of  Moses." 
*'  Well/'  said  the  young  man,  "  Moses  has  been  dead  over  four 
thousand  years,  and  if  you  can  paint  his  picture  why  canH  you  paint 
my  father's  ?  ''  The  artist  caught  on,  and  told  him  to  come  back  in 
two  weeks  and  he  should  have  his  father's  portrait."  He  came 
back  two  weeks  later  and  the  artist  said:  ''Look  over  on  that 
easel  behind  that  curtain  and  you  will  see  father's  portrait."  He 
went  over,  looked  at  the  portrait,  and  said  "  God  Almighty,  how 
he  has  changed  ! "     (Laughter  and  applause.) 

President  Capen,  Toastmaster :  A  lady  visiting  at  Plymouth 
Bock  asked  the  guide  to  show  her  the  place  where  Columbus 
landed.  *'  Why,"  said  the  guide,  '*  Columbus  didn't  land  here,  he 
landed  in  Chicago."  (Laughter  and  applause.)  And  so  we  expect 
all  our  really  good  things  to  come  from  Chicago,  and  among  others 
we  expect  to  be  taught  the  way  of  the  Pursuit  of  Happiness,  which 
after  all,  is  the  greatest,  noblest  and  highest  aim  of  existence.  We 
are  very  fortunate,  indeed,  in  Chicago,  to  have  a  selects  indeed  not 
very  numerous,  but  brilliant,  body  of  young  lawyers,  who  not  only 
pursue  their  vocation  with  success  as  lawyers,  but  who  indulge  in 
the  delights  and  charms  of  literature,  and  enlighten  and  enliven 
our  ways,  get  the  dust  out  of  our  brains  so  that  we  are  the  better 
able  the  next  morning  to  take  up  again  the  prosy,  dull  and  serious 
business  of  our  profession. 

Mr.  Follansbee :  The  kind  introduction  of  the  toastmaster  is 
in  such  sharp  contrast  to  what  he  just  said  to  me  that  I  am  em- 
barrassed. What  he  just  said  was :  ''We  don't  expect  much 
from  you,  and  don't  take  long."  (Laughter.)  He  reminded  me  of 
the  story  of  the  man  who  was  very  ill,  and  sent  for  the  pastor,  and 
when  the  good  man  came  he  said  :  "  I  am  very  sick;  I  have  sin- 
ned much,  I  haven't  long  to  live,  and  I  want  you  to  pray  with  me; 
be  brief  but  fervent."  (Laughter  and  applause.)  We  corpora- 
tion lawyers  in  Chicago  connot  be  fervent. 

You  remember  the  little  boy  who  was  asked  what  elocution 
was,  and  answered  that  it  was  a  thing  that  they  put  people  to 
death  with  in  some  States.    (Laughter. )     When  your  kind  secretary 
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asked  me  to  come  to  this  banqaet  and  make  a  speech,  I  felt  as  the 
man  did  about  the  Shakespeare-Bacon  controversy  ;  he  said  he  did 
not  know  whether  Lord  Bacon  wrote  the  plays  that  bear  great 
William's  name,  bat  if  he  did  not  he  missed  the  chance  of  a  life. 
A  few  days  later  that  same  secretary  asked  me  to  send  my  theme. 
That  came  to  me  as  a  shocks  the  kind  of  shock  that  a  banker  gives 
you  when  he  talks  about  collateral  when  all  you  have  asked  for  is 
credit.  I  had  hoped  to  share  your  pleasure,  and  not  know  myself 
of  what  I  was  talking.  When  this  difficult  question  was  presented 
I  did  what  the  careful  lawyer  always  does.  I  took  down  Hub- 
bell's  directory  and  looked  over  its  many  pages  for  inspiration.  It 
did  not  come.  I  then  being  a  constitutional  lawyer,  turned  to  the 
bill  of  rights  in  our  constitution  of  1870  and  was  struck  by  the 
novel  phase,  "  life,  liberty  and  the  pursuit  of  happiness."  I  knew 
that  judges  and  lawyers  more  erudite  could  speak  of  life  and  lib- 
erty ;  for  me,  thought  I,  the  pursuit.  But  practising  law  in  Chicago, 
of  course  I  knew  nothing  of  this.  I  thought  that  by  study  I  could 
get  together  some  citations  and  make  a  brief  and  put  in  the  form 
of  a  discussion  and  get  a  name  as  an  original  thinker.  But  the 
more  studying  I  did  on  the  subject  the  worse  ofE  I  found  myself. 
My  ignorance  was  only  added  to.  I  tried  to  look  it  up  historically 
and  found  that  Thomas  Juflferson  had  copied  the  phrase  from  some 
French  doctrinaire  and  it  had  filtered  through  the  constitutions  of 
some  twenty-five  of  our  Sovereign  States.  No  judge  has  ever  used 
the  phrase  so  far  as  I  can  find,  even  in  a  dissenting  opinion. 
(Laughter.) 

President  Capen,  Toastmaster  :  The  executive  committee,  by  a 
touch  of  ingenuity  that  amounts  to  genius,  have  designed  the  next 
toast  so  that  it  includes  both  the  toastmaster,  the  toast,  the  subject 
and  the  response,  and  all  will  be  attended  to  by  one  who  we  all 
know  is  abundantly  able  to  do  it  full  justice  and  to  whom  an  Illinois 
audience  never  tires  of  listening. 

Hon,  Adlai  E.  Stevenson ;  I  never  officiated  myself  but  once 
as  toastmaster,  and  then  T  asked  my  distinguished  friend  from 
Ireland  who  sits  in  front  of  me  (laughter), — I  asked  him  something 
about  the  duties  of  toastmaster.  He  said :  '^  I  can  illustrate  the 
^uties  of  toastmaster  by  telling  what  one  of  my  countrymen  said 
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to  another.  Says  he^  ''  Pat^  all  we  want  from  you  is  silence^  and 
mighty  little  of  that/'  (Laughter.)  I  am  not  making  that  by 
way  of  suggestion  to  our  distinguished  toastmaster.  (Laughter 
and  applause.)  But  I  do  remember  to  have  read  of  one  of  the  best 
witticisms  perhaps  ever  perpetrated^  by  Sidney  Smithy  when  he  said^ 
"Since  Macaulay  returned  from  India  his  conversation  has  wonder- 
fully improved;  it  is  now  illuminated  with  an  occasional  flash  of 
silence.'^     (Laughter.^ 

I  heard  a  judge  before  whom  a  young  lawyer  had  made  his  first 
appearance  at  the  bar ;  it  was  his  only  case  and  he  was  bound  up 
in  it  ;  the  judge  decided  it  against  him.  The  young  lawyer  sprang 
up,  expressed  great  surprise,  and  said,  <•  1  am  surprised,  your 
Honor,  at  this  decision."  And  he  expressed  his  surprise  so 
emphatically  that  it  culminated  in  the  judge  fining  him  five 
doUars  for  contempt  of  court.  He  immediately  went  into 
bankruptcy.  He  fell  back  into  his  seat,  disgraced,  as  he 
supposed,  forever.  But  an  old  lawyer  sitting  near  the  northwest 
corner  of  the  rear  table  rose  and  said,  ''  If  your  Honor  please^  I 
would  like  you  to  remit  this  fine.  Our  young  brother  has  just  come 
to  the  bar  ;  this  is  his  first  case  ;  he  has  expressed  great  surprise  at 
the  decision  of  your  Honor,  great  surprise.  Your  Honor,  when  he 
has  practised  at  this  bar  as  long  as  some  of  us  have^  he  will  not  be 
as  surprised  as  he  is  now."     (Laughter  and  applause.) 

I  heard  what  I  considered  a  good  lawyer  story  upon  the  subject 
of  a  lawyer  asking  one  question  too  many.  Did  any  of  you  gentle- 
men ever  have  any  experience  in  that  line  ?  (Laughter.)  This  is 
not  a  Methodist  love  feast  nor  experience  meeting;  I  will  not  require 
you  to  answer.  Bat  you  will  probably  each  recall  whether  in  your 
experience  you  have  ever  asked  just  one  question  too  many.  (Laugh* 
ter).  This  was  told  me  by  a  Governor  of  Kentucky.  He  said  he 
was  sitting  in  a  little  country  down,  in  Kentucky,  in  a  court  house 
where  one  man  was  being  tried  for  biting  off  the  ear  of  the  prose- 
cuting witness.  The  trial  had  gone  on  for  some  time  ;  they  had 
not  made  out  a  very  serious  case.  Finally  the  lawyer  for  the 
defence^  when  it  came  his  time,  called  an  old  Squire  who  was  an 
oracle  in  the  neighbourhood  where  he  lived,  a  deacon  in  the 
church  and  probably  chairman  of  the  committee  of  his  district,-— I 
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don't  know  exactly  how  that  was.  The  old  Squire  was  asked  if  he 
was  acquainted  with  the  defendant  William  Jenkins.  He  said  he 
'^  were  acquainted  with  him/'  He  was  asked  how  long  he  had  known 
him.  He  said,  man  and  boy  he  had  ^'  knowed  him  about  thirty 
year ;  knowed  his  father  and  mother  before  him."  Was  asked 
as  to  his  good  moral  character,  as  to  his  being  peaceable  and 
law  abiding.  It  turned  out  he  was  a  model  in  that  respect.  Wasn't 
any  such  boy  in  that  whole  part  of  the  country."  He  was  asked 
then  the  question  whether  he  witnessed  this  fight  in  which  it  was 
charged  that  the  defendant  had  bitten  off  the  ear  of  the  prosecuting 
witness.  He  said  he  did.  Asked  if  he  paid  close  attention  to  it. 
Said  he  did.  Said  it  was  the  first  time  he  had  ever  seed  Billy  in 
a  fight ;  he  ''  had  kind  of  a  family  pride  to  see  how  he  would  handle 
hisself"  (Laughter).  He  was  then  asked  the  question  whether  he 
saw  the  defendant  bite  off  the  ear  of  toe  prosecuting  witness.  "  No, 
gir ;  nothing  of  the  kind  ;  nothing  of  the  kind."  Then  very  naturally 
the  question  whether  his  opportunities  were  such  that  he  could 
have  seen  it.  "  Yes,  but  saw  nothing  of  the  kind."  Well,  the 
lawyer  told  him  that  would  do.  The  Commonwealth's  attorney 
declined  to  cross-examine.  The  witness  was  just  about  to  leave 
the  stand,  when  in  an  unguarded  moment — the  same  old  story — it 
occurred  to  the  defendant's  counsel  to  ask  him  "  just  one  more  ques- 
tion." He  said,  **  By  the  way,  Squire — ^just  where  you  are,  you  need 
not  resume  the  stand — ^just  you  stand  there.  Now  I  want  to  ask  you 
this  question,  whether  there  was  anything  occurred  before  that  fight 
commenced,  or  while  the  fight  was  going  on  or  after  the  fight  was 
over, — did  anything  occur  that  would  lead  you  to  believe  that  this 
defendant  had  bitten  off  the  ear  of  his  prosecuting  witness  ?"  "  No, 
sir;  nothing  of  the  kind.  Now,  since  you  mention  it,  I  do  remember 
that  just  as  Billy  rizzen  up  the  last  time  I  saw  him  spittin'  out  a 
piece  of  ear,  but  whose  ear  it  was  I  don't  know."  (Laughter  and 
applause.) — (The  American  Law  Review). 


#   •X- 


Lord  Coleridge  woke  up  mth  a  start — A  story  never  before 
printed,  of  the  late  Lord  Coleridge,  reaches  us,  says  the  Westmin- 
ster Gazette,  from  a  correspondent.  Fov  the  benefit  of  non-sport- 
ing readers  it  should  be  explained  that  a  dog  when  exhibited  is 
said  to  be  ''  on  the  bench/'  or  ^*  benched."    At  the  trial  of  an  action 
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for  damages  for  the  running  over  a  sheep  dog^a  winner  of  many  prizes, 
counsel  for  the  defendant  was  anxious  to  prove  that  the  dog  ^'  had 
its  day"  and  that  damages  should  be  nominal.  Unfortunately,  Lord 
Coleridge,  who  was  trying  the  case,  had  dropped  off  to  sleep,  and 
the  evidence  was  being  wasted.  Gounsel^s  one  chance  was  to  cauEe 
such  a  laugh  in  court  as  would  wake  the  judge.  So,  gradually  rais- 
ing his  voice,  he  asked  one  of  the  plaintiff's  witnesses,  ^^  Is  it  not 
your  experience  as  an  exhibitor  that  when  an  old  dog  has  taken  his 
place  regularly  on  the  bench  for  many  years  he  gets  sleepy  and 
past  his  work  V  Amid  the  roars  of  laughter  which  ensued.  Lord 
Coleridge  woke  up  with  a  start,  and  judgment  was  eventually  given 
for  the  defendant. — (I hid). 

Attorney  <U-Law :  Misconduct — Disbarment, — Where  an  attorney 
encouraged  a  witness  in  a  criminal  case  to  continue  in  conceulment 
and  avoid  attendance,  when  it  was  known  he  would  be  required  as 
a  witness,  it  was  breach  of  professional  duty,  subjecting  him  to 
discipline  therefor,  which  was  suspension  from  practicing  as  an 
attorney  or  counsellor  in  any  of  the  courts  of  this  State  for  the 
period  of  one  year^. — {Ibid). 
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PARTITION  OF  BENGAL. 

"  Thb  partition  of  Bengal/*  as  it  has  been  termed,  has  given 
rise  to  a  controversy  as  to  the  constititional  rights  of  the  Governor- 
General  of  India  in  Council  to  create  new  provinces  or  lieutenant 
Governorships  and  f.o  divide  existing  provinces  and  presidencies 
and  transfer  p.irts  thereof  whether  with  or  without  the  previous 
sanction  of  the  Crown  or  the  Secretary  of  State.  This  controversy 
also  raises  to  some  extent  the  rights  of  the  Crown  and  the  Secretary 
of  State.  It  is  useful,  therefore,  to  consider  the  legal  aspect  of  the 
question,  apart  from  its  political  aspect  which  has  been  so  much 
perturbing  the  minds  of  our  Bengali  brethren. 

Before  proceeding  to  consider  particularly  the  Statutes  relating 
to  the  subject  we  must  observe  that  the  task  of  finding  out  the 
exact  rights  of  the  several  parties  already  referred  to  is  made  diflB- 
calt  by  there  not  being  a  consolidated  Statute  relating  to  the  sub** 
ject\  As  it  is,  one  has  to  wade  through  a  number  of  Statutes  with  nd 
sure  guidance  whether  any  particular  Statute  or  Statutes  or  sections- 
thereof  have  been  repealed  by  later  Statutes  or  have  otherwise  become 
obsolete.  The  collection  of  Statutes,  Acts  and  Regulations  in  force 
in  the  Madras  Presidency  by  Mr.  Cunningham,  no  doubt  brings  in. 
one  view  all  the  Statutes  relating  to  the  constitution  of  the  Govern- 
ment of  India  and  of  Madras,  but  it  is  very  unsafe  to  i*ely  upon  it  as 
we  find  from  a  comparison  of  the  Government  Edition  of  the  collec- 
tion of  Statutes  relating  to  India  that  many  sections  are  given  which 
are  omitted  in  the  Government  Edition,  and  many  sections  are 
omitted  or  stated  as  obsolete  which  are  not  omitted  or  so  stated  in 
the  Government  Edition.  The  sections  omitted  in  the  Government 
Edition,  may  be  partly,  though  not  entirely,  due  to  the   repeal   of 

1.    An  attempt  was  made  in  1878^  bnt  the  matter  was  dropped.    See  IlbeiVs 
QoTenmient  of  India,  Fkef.  ▼.  *  .'  . .     -  ..... 
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sach  sections  by  later  Statutes  but  tlie  additions  cannot  be  so 
easily  accounted  for.  While  it  must  be  admitted  on  all  hands  that 
the  constitution  of  the  Government  of  India  and  of  the  local 
Governments  is  one  regulated  by  Statute  (or  Acts  of  Parliament), 
it  is  regrettable  to  find  that  no  attempts  have  yet  been  made  to 
secure  a  consolidated  Statute  dealing  with  the  subject  in  one 
place*  But  although  the  constitution  of  the  Government  of 
India  and  of  other  local  Gosrernments  is  one  regulated  by  Statute, 
and  the  Government  of  India,  being  the  creature  of  Statute, 
have  such  rights  as  are  conferred  on  the  same  by  Statute,  there 
are  some  sovereign  rights  and  prerogatives  of  the  Crown  (not 
creat-ed  by  any  Statute)  which  the  Govemor-General-in-Council 
or  the  Viceroy  may  exercise  as  the  delegate  of  the  Sovereign 
subject  of  course  to  the  control  of  the  Sovereign  and  the  Secre- 
tftry  of  State  for  India^.  Ilbert's  book  on  the  Government  of  India 
purports  to  give  in  one  continuous  view  the  rights  of  the  Grovern- 
HMot  of  India  or  a  summary  of  the  existing  statutory  enactments 
eelatuig  to  the  subject,  but  as  he  himself  declares  in  his  preface  this 
oannot  be  r^arded  as   exhaustive  much  less  authoritative. 

*'  When  the  English  were  merely  a  trading  company  posses- 
sing few  small  settlements,  both  the  trade  and  settlements  were  re- 
gulated by  a  President  and  Council  at  each  station.  *  ^  Bombay 
being  the  chief  place  was  at  first  vested  with  authority  over  others, 
Im/t  subsequently  Calcutta  and  Madras  were  erected  into  indepen- 
dent '  l:Vesidencies '  to  receive  orders  direct  from  home,  and  the 
tivpee  Presidencies  seem  to  have  been  quite  independent  of  one 
another.  The  President  was  but  the  Chairman  of  the  Council  with 
a  casting  v«>te'".  After  the  grant  of  the  Diwany  and  when  Clive  was 
President  of  Bengal,  the  British  did  not  take  up  the  details  of  the 
administration  into  their  hands.  But  in  1772  when  Warren  Hastings 
became  President  he  assumed  the  direct  management  of  Bengal, 
Bifaar^and  Orissa.  The  East  India  Act,  1772,  more  familiarly  known 
aBihe  Regulating  Act  of  1773  (18  Geo.  8  c.  63)  first  established  by 
8.  7, a  Governor-General  and  four  Councillors  for  the  Government  of 
tike  Presidency  of  Fort  William  in  Bengal,  and  enacted  that  the  whole 
Civil  and  Military  Government  of  the  iaid  Presidency  as  well  as 

1.  Damodar  Qordhan  v.  Deoram  Kanji  (1876),  L.  R.  8  1.  A.  102  :  S.  C.  I.  L.  B^ 
1  B.  867 ;  Lachmi  Narain  v.  lUija  Partah  SUigh  (1878),  1.  L.  R.,  2  A.  I. 

2.  OampbeU's  Modem  India,  CIlV.  p.  170. 
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the  ordering,  management  and  government   of  all    the    territorial 
acquisitions  and  revenues  should  be  vested   in   the  said  Governor* 
General  and  Council.  S.  9  of  the  same  Statute  provided  that  the 
Governor-General  and  Council  should  have  the  power  of  superintend- 
ing and   controlling  the  government   and    management    of  the 
Presidencies  of  Madras,  Bombay  and  Bencoolen,  but  only  in  respect 
of  commencing  hostilities  or  declaring  or  making  war  against  and 
for  negotiating  or  concluding  any  treaty  of  peace  or  other  treaty 
with  any  Indian  prince  or  power.  This,  however,  would  not  prevent 
the  governments  of   the  latt-er    presidencies    from   acting   inde- 
pendently even  in  such  matters  in  cases  of  imminent  necessity  or  of 
receipt  of  special   orders   from   the  Company.     By  S.  10  Warrwi 
Hastings  was   made  the  first  Governor-General,  but  according  to 
the  Statute  he  had  no  independent  ri>rht  by  himself  and  a  majo- 
rity of  the   Council  could    overrule  him.     Power  was    given  to 
the  Crown  by  S.  IS  of  the  same  Statute  to   establish  by   Charter 
or  by  Letters  P&tent  under  the  great  seal  of  Groat  Britain  a  Suprdaie 
Court  of  Judicature  at  Port  William.     In  consequence  of  disputes 
between   the    Governor-General    and    his    Council    and   between 
the  Gbvernor-General   and   the   Supreme  Court,    the  East  India 
Act,  1780  (21  Geo.  III.  c.   70)  was   passed  to  exempt  the  Gover- 
nor-General  and    Council  from  the   jurisdiction  of  the    Supreme 
Court  in  respect  of  all  acts  or  orders  done  or  directed  by  them  in 
their  public  capacity  as  Governor-General  and  Council.  It  was  also 
provided  by  S.  8  of  the  Statute  that  the  Supreme  Court  should  have 
no  jurisdiction  in  respect  of  any  matter  concerning  the  revenue  or 
any  act  or  acts  ordered  or  done  in  the  collection  thereof  according 
to  the  usage  and  practice  of  the  country  or  the  regulations  of  the 
Governor-General  and  Council.    By  the  Acts  of  1784*  and  1788* 
the  Governor-General    was    empowered  in  certain  cases  to    act 
"  without  the  concurrence  of  his  Council*,  and  the  Presidencies  of 
Madras  and  Bombay  were  made  regular  Governments  under  Gover- 
nors and  Councils  with  the  power  of  regulating  their  own  concents, 
but  subject  to  a  more  complete  control*  by  the  superior  Government 
(of  Bengal)which  had  the  power  of  suspending  the  other  governors.^* 

1.    U  Geo.  III.  Ses8.  2,  o.  25.  2.    26  Geo.  III.  C.  57. 

3.  ThiB  was  enacted  only  by  the  Act  of  1786.  See  Ilbert,  p.  69. 

4.  By  the  Act  of  1784,  the  control  extended  only  to  points  relating  to  any 
transactions  with  country  power  or  to  war  or  peace  or  to  application  of  revenues  or 
fotces  of  snch  Presidencies  in  time  of  war. 

5.  Gampbeirs  Modem  India,  Oh.  V,  p.  178.  See  also  Ilbert's  GoTGarmeiit  of 
IzMUa,  pp.  66,  67  and  69. 
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The  East  India  Company  Act  of  1793  (33  Geo.  Ill  c.  52)  after 
stating  in  S.  24  that  the  whole  Civil  and  Military  Government  of  the 
Presidency  of  Fort  William  in  Bengal  and  the  ordering,  management 
and  government  of  all  territorial  acquisitions  and  revenues  in  the 
kingdoms  or  provinces  of  Bengal,Behar  andOrissa  vested  iunGover- 
nor-Greneral  and  three  Councillors,  and  that  similarly  the  vrhole  civil, 
Ac,  Government  of  the  Fresidency  of   Fort  St.  George,  &c.,  and  the 
whole  Civil, &c  , Government  of  the  /^residency  of  Bombay,  &c., vested 
respectively  in  a  Governor  and    three  councillors  of  and  for  the 
presidency    of  Fort  St.  George  and  of  and  for  the  presidency  of 
Bombay,  definitely  enacted  that  the  said  Governors  and  councils  of 
the  said  presidencies  were  subject  to  the  superintendence  and  con- 
trol of  the  Governor-General  in  Council  in  the  manner  provided  for 
by  the  statute.  The  effect  of  Ss.  40  and  41  of  the  same  statute  was  U) 
make  the  Governors  of  the  presidencies  of  Fort  St.  George  and 
Bombay  and  other  Governments  to  be  established   by   the  company 
within  the  limits  of  their  exclusive   trade  corn  pi  etely  subordinate  to 
the  Governor-General  in  Council  at  Fort  William  and  such  Govern- 
ments were  bound  to  obey  the  orders  and  directions  of  the  Governor- 
General  in  Council-  Power  was  given  by  Ss.  47  to  50  to  the  Governor- 
General  and  Governors  of  the  presidencies  of  Fort  St.  George  and 
Bombay  to  act  without  reference  to  their  respective  councils  in  certain 
cases.  37  Geo.  Ill  c.  142  which  regulated,  among  others, the  constitu- 
tion and   powers    of   Recorders'    Courts  at  Madras   and  Bombay 
exempted  from  the  jurisdiction  of  such  Courts   the  Governors  and 
members  of  councils  for  official  acts  (S.  11).  The  Recorder's  Courts 
had  also  no  jurisdiction  in  matters    concerning  revenue.     By  39  & 
40  Geo.  Ill  c.  79,  S.  1 ,  it  was  enacted  that  it  was  open  to  the  Court 
of  Directors  to  declare  and  appoint  "  what  part  or  parts  of  the  said 
territorial  acquisitions  of  or  of  any  other  now  subject  to  the  Govern- 
ment of  the  said  presidency  of  Fort.  fJt.George  or  the  said  presidency 
of  Bombay  together  with  the  revenues  arising  therefrom  and  the 
establishment  of  civil  servants  connected  therewith  respectively^' 
should  from  thenceforth  ''  be  subject  to  the  government  of  either 
and  which  of  the   said  presidencies  or   of  the  presidency  of  Fort 
William  in  Bengal  and  from  time  to  time  to  revoke  or  alter  in  whole 
or  in  part  such  appointment  and  to  make  such  new  distribution  of 
the  same  as  to  them  shall  seem  fit  and  eKpedient." 

By  the  Government  of  India  Act,  1833  (3  &  4  Will.  IV    c.   85) 
a  new  departure  was  made  and  it  was  enacted  that  the  territories 
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for  the  time  being  acquired  by  the  company  together  with  all  the 
revenues,  rents  and  profits  of  the  said  territories  (excepting  the 
island  of  St.  Helena)  should  be  held  by  the  company  in  trust  for 
the  Crown  for  the  service  of  the  Grovernraent  of  India.  By  S.  112, 
St.  Helena  became  vested  in  the  Crown  and  was  to  be  governed 
by  orders  in  Council  of  His  Majesty.  With  reference  to  the  Gov- 
ernment of  India  S,  '39  enacts  that  '*  the  superintendence,  direction 
and  control  of  the  whole  civil  and  military  Government  of  all  the 
territoiies  and  revenues  of  the  Company  in  India  shall  be  and  is 
hereby  vested  in  a  Governor-General  and  Councillors  to  be  styled 
the  Governor-General  of  India  in  Council/'  The  Governor-General  of 
Bengal  became  Governor-General  of  India  and  Governor  of  Bengal. 
By  S.  6$  the  Governor-General  in  Council  had  the  full  control 
over  the  Governors-in-Council  of  Fort  William  in  Bengal,  Fort  St. 
Greorge,  Bombay  and  Agra.  The  East  India  Company  Act,  1853  (16 
&  17  Vic.  c,  95)  enacted  that  the  Government  should  be  under 
the£ast  IndiaCompany  in  trust  for  thi  Crown  but  after  the  mutiny  in 
1857  theGovernment  was  taken  over  from  the  Company.  The  Govern- 
ment of  India  Act,  1858  (2  J  &  22  Vict.  c.  106)  therefore  enacted 
by  S.  1  that  "  aU  territories  in  the  possession  or  nnder  the  govern- 
ment of  the  said  (East  India)  Company  and  all  rights  vested  in  or 
which  if  this  Act  had  not  been  passed  might  have  been  exercised 
by  the  said  company  in  relation  to  any  territories  shall  become 
vested  in  Her  Majesty  and  bo  exercised  in  her  narae/^  S.  2  enacts 
that  *'  India  shall  be  governed  by  and  in  the  name  of  Her  Majesty.'' 
The  territorial  and  other  revenues  of  or  arising  in  India,  &c ,  "  shall 
be  received  in  the  name  of  Her  Majesty  "  and  shall  be  applied  and 
disposed  of  for  the  purposes  of  the  Government  of  India  alone 
subject  to  the  provisions  contained  in  Ss.  41  to  55  of  this  Act. 

We  thus  see  that  the  superintendence,  direction  and  control 
of  the  whole  Civil  and  Military  Government  of  India  i^  to  be  exer- 
cised  by  the  Governor-General  in  Council  in  the  name  of  the 
Crown  and  that  the  Civil  Government^  of  the  local  provinces  is  to  be 
exercised  by  the  local  governments  but  subject  to  the  superinten- 
dence and  control  of  the  Governor-General  in  Council. 

With  regard  to  the  number  of  presidencies  and  the  right  of  the 
Secretary  of  State  or  the  Governor-General  to  alter  or  divide  the 
same  we  find  reference  is  made  in  the  Regulating  Act  (13  Geo.  Ill 

1.    The  military  government   is   to  be  exercised  by  the  Governor-General   in 
Ooimcil-    See  66  &  57  Vic.  c.  62. 
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c.  68)    to  four  presidencies,  (a)    Presidency   of   Port   William  in 
Bengal,  (b)  Presidency  of  Port  St.  George,  (c)  Bombay,  and  (d)  Ben- 
coolen.      The    Presidency    of    Bencoolen    (Port    Marlboroagh)  a 
settlement    in    the    island    of   Sumatra    was  given  over  to   the 
Dutch    by    the  Treaty    of    London,    dated    11th   March    1824^ 
There  being  then  the  first  three  presidencies,  S.  38  of  the  Charter 
Act  of  1833  (3  &  4  Will.  TV  c.  85)    enacted  that   the  territories 
then*  subject  to  the  Government  of  the  Presidency  of  Port  William 
in  Bengal"^  should  be  divided  into  two  distinct  presidencies  to  be 
called  the  Presidency  of  Fort  William  in  Bengal  and  the  Presi- 
dency of  Agra.     There  was  one  other  important  provision   in  this 
section,  viz.,  that  the  Court  of  Directors  "  under  the  control  by  this 
Act  provided"  should  declare  and  appoint  what  part  of  any   of  the 
territories  under  the  Gt>vernment  of  the  said  Company  should  from 
time  to  time  be  subject  to  each  of  the  several  presidencies  then 
subsisting  or  to  be  established  as  aforesaid  and,  from  time  to  time  as 
occasion  might  require,  might  revoke  and  alter  in  whole  or  in  part 
such  ap}X)intment   and  make  such  new  distribution  of  the  same  as 
should  be  deemed  expedient.    This  piovision  is  apparently  inde- 
pendent of  the  provision  enacted  in  the  first  part  of  the  section  for 
the  division  of  Bengal  into  two  presidencies.     5  &  6  Will.  IV  c.  52 
gave  power  to  the  Court  of  Directors  to  suspend  the  execution  of  3 
&  4  Will.  IV  c.  85,  S.  38,  i.  e.,  to  suspend  the  division  of  Bengal  into 
/k70  presidencies,  and  the  appointment  of  two  Governors,  and  during 
such  Buspension,the  Governor-General  in  Council  was  empowered  "to 
appoint  from  time  to  time  any  servant  of  the  Eabt  India  Company 
who  shall  have  been  tan  years  in  their  service  in  India  to  the  Office 
of  Lieutenant-Governor  of  the  North-West  Provinces   now  under 
the  Presidency   of  Port  William  in  Bengal.'-*     By  16  A  17  Vict, 
c.  95,  S.  15,  it  was  provided  that  the  suspension  of  the  provisions 
relating  to  the  division  of  Bengal  should   still  continue  until  the 
Court  of  Directors  under  the  direction  and  control  of  the  Board  of 
Commissioners  should  otherwise  direct,  and  that  during  such  sus- 
pension the  appointment  of  a  Lieutenant-Governor  for  the  North- 
Western  Provinces  should  remain  in  full  force.     By  S.J  7  of  the 


1.  IlbertTB  Government  of  India,  p.  47,  note  (2).    See  Cheaney's  Polity,  p*  88. 

2.  See  S.  8  of  the  Indian  Connoils  Act,  1802  (55  &  56  Vic  o.  14.) 

3.  This  supposes  that  the  Presidency  is  contained  within^  and  is  only  a  psrt 
of,VBengal.    See  also  Ghesney's  Indian  Polity,  p.  86. 
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same  Statute  it  was  declared  lawful  for  the  Court  of  Directors 
uoder  the  control  of  the  Board  of  Commissioners  to  constitute  one 
new  Presidency  within  the  territories  subject  for  the  time  bei^  to 
the  Qovernmont  of  the  said  Company  and  to  declare  and  appoint 
what  part  of  such  territories  should  be  subject  to  the  GoTermnent 
of  such  new  Presidency.  So  that  there  was  power  in  the  Court  of 
Directors  to  divide  Bengal  into  two  Pr^^sidencies  and  in  addition  to 
these  to  create  a  new  Presidency,  Had  these  provisions  been  given 
effect  to,there  would  have  heenfive  Presidencies.  Even  without  divid- 
ing Bengal  into  two  Presidencies  and  without  creating  a  new  Presi- 
dency under  8.  17  of  JQ  &  17  Vict.  95,  it  was  open  to  the  Court  of 
Directors  subject  to  the  control  of  the  Board  of  t'ommissioners  to 
declare  that  the  Governor-Heneral  of  India  should  not  be  Gover- 
nor of  the  Presidency  of  Fort  William  in  Bengal^  but  that  a 
separate  governor  for  such  Presidency  should  be  appointed  to  such 
Presidency  when  the  power  of  the  Governor-General  to  appoint 
a  Deputy  Governor  for  Bengal  would  cease.  S.  19  enacted 
that  the  provisions  of  the  Government  of  India  Act^  1833,  amend- 
ed by  this  Act  (1853)  and  other  Acts  for  the  administration  of  the 
executive  Government  of  the  Presidencies  of  Fort  Saint  George  ani 
Bombay,  &c.,  should  extend  to  any  new  Presidency  created 
under  this  Act  and  to  the  Presidency  of  Agra  when  it  should 
be  constituted  under  the  Act  of  1883.  Under  the  above  Statutes 
the  Court  of  Directors,  subject  to  the  control  of  the  Board  of  Com- 
missioners,  had  the  power  to  create  a  new  Presidency  and  to  divide 
the  Presidency  of  Bengal  and  constitute  out  of  it  a  new  Presidency 
of  Agra.  After  the  abolition  of  the  East  India  Company  or,  to 
speak  strictly^  after  the  Government  was  taken  directly  by  the 
Crown,  the'power  of  the  Court  of  Directors  might  be  exercised  by 
the  Secretary  of  State  for  India  (21  &  22  Vict.  c.  106,  S,  S*).  The 
Presidencies  have  not  been  constituted  under  these  Statutes  and 
the  present  scheme  under  discussion  does  not  come  under  these 
provisions. 

Pending  the  suj^pension  of  the  provisions  of  the  Government 
of  India  Act,  833,  as  to  the  division  of  the  Presidency  of  Port 
William  in  Bengal,  pending  the  appointment  of  a  governor  for  the 


1.    SeealeoS.  64. 
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said  Presidency  of  Port  William  in  Bengal  under  S.  16  of  16  &  17 
Vict.  c.  95  and  pending  the  creation  of  a  Tiew  Presidency  under 
8.  17  of  the  same  Statute^  certain  powers  are  given  to  the  Governor- 
Greneral  and  these  may  now  be  considered. 

Under  S.  38  of  the  Statute  of  1833  it  was  open  to  the  Court 
of  Directors  to  divide  the  territories  subject  to  the    Presidency   of 
Port  William  in  Bengal  into  two  distinct  Presidencies,  but  this  pro- 
vision   was    suspended    as    already    observed    by   5   &    6  Will. 
IV.  c.  52  S,  2  of  this  latter  Statute  enacts  that,  during  the  period 
of    such   suspension,    **it     shall    and    may    be   lawful    for    the 
Governor-Greneral    of    India  in     Council    to    appoint    from  time 
to    time    any  servant   of    the   East   India    Company   who   shall 
have   been   ten   years    in    their  service  in    India  to  the    office   of 
Lieutenant-Governor  of  the  North- Western  Provinces   now  under 
the  Presidency  of  Fort  William  in  Bengal^   and  from   time  to  timt 
to  declare  and  limit  the  extent  of  the  territories  so  placed  under  such 
Lieutenant'Governor  and  the  extent  of  the  authority  to  he  zeroised 
by  such  Lieutenant'Oovernor  as  to   the  said   Governor-General  in 
Council  may  seem  fitj^    The   portion   in  italics   is   given  in  the 
Government  of  India  Edition  of  Statutes  relating  to   India  (1881 
Edition).     But  it  is  omitted  in  the  Edition  of   1899  and  there  is  a 
note  that  it  is  repealed  by  53  &  54  Vict.   c.  33.     It  is  clear  that  at 
acy  rate   under   this   repealed    section  the  Governor-General  was 
entitled  to    limit   the  territorial    extent  of    the    territories  of  the 
Lieutenant-Governor  of  the  North -Western  Provinces  and  to  with- 
draw and  extend  from  time  to  time  such  territory.  The  provision  has 
been    repealed    apparently  on   the  ground    that    the    Governor- 
General  has  these  powers  under  other   latjr   statutes.    The  first 
appointment  of    a    Lieutenant-Governor    for   the    North- Western 
Provinces  was  made  in  1836.     But  this  section  only  provides  for  the 
appointment  of  a  Lieutenant-Governor  for  the  North- Western  Pro- 
vinces  and  does  not  confer  any  general  authority  to  create  Lieut- 
enant-Governorships  for  all  or  any  part  of  the  territories   forming 
British  India.     Whether  it  confers  a  power  to  create  a  plurality  of 
Lieutenant-Governorships  for    the  North- Western   Provinces  may 
also  be  open  to   question.     The  context  shows  that  the  singular 
number  does  not  include  the  plural. 


Digitized  by 


Google 


PABT8  mi  &  IX.]  THE  MABBAS   I<AW   JOUBNAU  2W 

The   East   lodia   Company   Act,  1853  (16  &   17  Vic.  c.  95), 
S.    15»    coBtinaed    the    suspension    by  5  &  6  Will.   IV  c.  52    of 
the  provisions  of  3  &  4  Will.    IV   c.   85    as  to  division  of   the 
Presidency  of  Fdrt  William  in  Bengal  and  confirmed  the  provisions 
of  5  &  6  Will.  IV  c.  52    authorizing    the  appointment  of  aLient-, 
enant-Govemor  for    the    North-Westem     Provinces   daring  the 
period    of   suspension   and   as  to   the  continning  in  force  of  the 
appointments  and  arrangements  made  thereunder.    Apart  from 
such  suspension  we  pointed  out  already  that   under  S.  16  power 
was  given  to  the  Court  of  .Directors  to  appoint  a  separate  govenunr 
for  the  Presidency  of  Fort  William  in  Bengal.     Apparently  if  a 
separate  governor  had  been  appointed  under  the  seolion^  he  would 
bccoase  a  governor  even  for  the  territories  known  as  the  North- 
West  Provinces  for  which    a  Lieutenant-Governor  was  appointed- 
daring  the  suspension   already   referred  to.    S.  16  further  pro- 
vided that  in  case  no  separate  governor  was  appointed,  and  until 
aach  time,  the  Court  of  Directors,  subject  to  the  control  of  the 
Board  of  Commissioners,  might  authorize  and  direct  the  Governor- 
General  of  India   in    Council  to  appoint  from  time  to  time  any 
servant  of  the  said  Company  who  should  have  been   ten  years  in 
their  service  in  India  to  the  office  of  Lieutenant-Governor  of  such 
part  of  the  territories  under  the  Presidency  of    Fort  William    in 
Bengal  as  for  the  time  being  might  not  be  under  the  Lieutenant- 
Governor  of  the  said  North- Western  Provinces  '*  and  to  declare  afid 
limit  the  extent  of  the  authority   of  the  L'leutenant' Governor  $o 
appointed.^'    The  words  in  italics  are  markedly  different  from  the 
ccHrresponding  provision  relating  to  the  appointment  of  a  Lieutenant^ 
Governor  for  North  We3tem  Provinces  already  noticed.    They  are 
omitted  in  the  Government  Edition  of  1899  of  Statutes  relating  to 
India.    The  Court    of    Directors   in    their  despatch,    dated  12th 
October  1858^  stated  that  they  had  no    present  intention  of  ap- 
pointing   a  separate  Governor,  and  that     they    authorized    the 
GK>vernor-General   to  appoint  a  Lieutenant-Governor.    Immediate 
effect  was  not  given  to  this  despatch   as  it  was  noticed  that  the 
Statute   of   18q3  did    not  extinguish  the    Governor    of   Bengal 
and .  there  was   a   doubt  as   to  the    respective   legal   position  of 
the  Governor-General,  Governor  of  Bengal  and  Lieutenant-Gover- 
nor.   At  that   time  the  territories  under  the  Governor  of  Bengal 
were  Bengal,  liihar^  Orissa,  Assam,  N.  £.  Frontier  Agency,  Sooth* 
2 
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Western  Agency,  Arracan  and  the  Tenasserim  Provinces.  On 
the  28th  April  1854,  a  resolution  was  issued  by  the  Govern- 
ment of  India,  on  the  subject  of  the  Lieutenant-Governorship  of 
Bengal,  according  to  which  the  territorial  jurisdiction  was  to  be 
do'extensive  with  that  previously  exercised  by  the  Governor  of 
Bengal,  with  the  exception  of  the  Tenasserim  Provinces  and  Fort 
William*  The  extent  or  nature  of  the  authority  was  to  be  similar  to 
that  exercised  by  the  Lieutenant-Governor,  North- Western  Pro- 
vinces*' The  first  Lieutenant-Governor  was  Sir  Frederick  Halliday. 
To  remove  the  doubts  above  stated,  17  &  18  Vic.  c.  77  was  passed. 
S.  5  stated  that  the  Governor-General  was  no  longer  to  be  Governor  of 
Bengal.  The  first  pai*t  of  the  same  section  enacted  that  the  powers 
as  to  the  Presidency  of  Port  William  in  Bengal  not  transferred  to 
the  Governor,  Lieutenan  t-Govemor,  &c.,  of  Bengal,  or  of  Agra  or  the 
North- Western  Provinces  vested  in  and  might  be  exercised  by  the 
Governor-General  of  India  in  Council.  By  S.  4,  the  Governor- 
General  in  Council,  with  the  sanction  and  approbation  of  the  Court 
of  Directors,  might  from  time  to  time  declare  and  limit  the  extent 
of  the  authority  of  such  Governor  or  Lieutenant-Governor.  Under 
S,  3  of  the  same  Statute  the  Governor-General  of  India  in  Council 
with  the  consent  of  the  Court  of  Directors  acting  under  the  con- 
trol and  direction  of  the  Board  of  Commissioners  might,  from  time 
to  time,  by  proclamation  duly  published  take  under  his  own  immedi- 
ate authority  and  management  any  part  or  parts  of  the  territories 
in  the  possession  or  under  the  government  of  the  said  Company 
taid  give  necessary  orders  and  directions  respecting  the  admim's* 
tration  of  such  part  or  parts.  After  this  Statute  and  on  the  16th 
January  1855,  the  Government  of  India  by  a  resolution  of  that 
date  declared  that  the  authority  of  the  Lieutenant-Governor 
extended  to  all  matters  relating  to  Civil  Administration  previously 
under  the  authority  of  the  Governor  of  Bengal,  and  that  the  tern* 
torial  jurisdiction  was  co-extensive  with  that  exercised  by  the 
Goveraor  of  Bengal  on  the  28th  April  1854  with  the  exception  of 
Tenasserim  Provinces  and  Fort  William.^  Probably  under 
S.  16  of  the  Statute  of  1853,  there  was  no  power  to  appoint 
more    than    one    Lieutenant-Governor     for    Bengal,    the    cod* 

1.    Bnckland's  BeDgal  under  the  Lieutonaut^Govemors,  Vol.  I,  IntrodDctio&f 
pi   xvili. 

-     2,    Ibid,  pp.  xviii,  xix» 
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text  shewing  that  only  one  was  intended.  Bnt  it  ooold^  not 
be  said  that  the  power  under  S.  16  was  esdiaosted  by  tibe 
appointment  of  a  Lieatenant-Governor  in  1854.  Otherwise  there 
wonldbeno  power  to  fill  a  vacancy.  The  appointment  was  to  be 
made  from  time  to  time.  Apparently  nnder  the  language  of  tiie 
enactment  in  S.  16  of  16  4  17  Vic.  c.  95,  it  would  be  open  to 
contend  that  the  Governor-General  of  India  in  Council  has  no  au- 
thority to  declare  and  limit  the  extent  of  the  Lieutenant-Governor's 
authority.  If  this  construction  be  placed  upon  the  section^  the  CouTt 
of  Directors  acting  under  the  direction  and  control  of  the  Board  of 
Commissioners^  now  represented  by  the  Secretary  of  State  for  India 
in  Council,  would  have  the  authority  for  so  declaring  and  limiting 
the  extent  of  such  authority.  But  the  more  correct  interpretation 
is  that  it  shall  be  lawf ol  for  the  Court  of  Directors^  Jbc,  to  authorize 
and  direct  the  Governor-General  of  India  in  Council  both  to 
appoint^  &c.^  any  servant,  &c.,  to  the  office  of  Lieutenant-Governor, 
&C.9  and  to  declare  and  limit  the  extent  of  the  authority  of  such 
Lieutenant-Governor.  So  that  the  Governor-General  should 
appoint  a  person  as  Lieutenant-Governor  of  Bengal  and  declare 
and  limit  the  extent  of  the  latter's  authority,  though  both  should  be 
done  under  the  authority  of  the  Court  of  Directors  now  represented 
by  the  Secretary  of  State.  But  apparently  under  this  section  the 
Governor-General  has  no  power  to  declare  and  limit  the  extent  of 
the  territories  over  which  such  Lieutenant-Governor  should  have 
jurisdiction.  The  Governor-General  had  such  power  under  the 
corresponding  provision  as  to  the  Lieutenant-Governorship  of  the 
North-Weatem  Provinces  (5  &  6  Will.  IV  c.  62,  S.  2).  The 
absence  of  the  words  ''declare  and  limit  the  extent  of  the  terri* 
toriea'^  in  S.  16  of  16  &  17  Vic.  c.  95,  which  are  to  be  found  in 
5  &  6  Will.  IV  c.  62,  and  the  use  of  the  expression  "  declare  and 
limit  the  extent  of  authority  "  to  be  found  in  both  statutes  would 
only  be  consistent  with  the  view  suggested  above. 

The  power  given  to  the  Governor-General  under  16  &.17 
Vic.  c.  95,  S.  1 6,  last  para,  to  declare  and  limit  the  extent  of  autho- 
rity of  the  Lieutenant-Governor  of  Bengal  has  in  effect  been 
superseded  by  17  &  18  Vic-  c.  77.  The  words  conferring  suoh 
power  are  omitted  in  the  recent  Government  £dition  (1899)^  of 
Statutes  relating  to  India.  S.  3  of  17  &  18  Vic.  c.  77  gives 
power,  tortha.  Gaver^or'^GeneraL  Igr  i>ooclami^i0ntor>tate  .under 
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Ids  Ltnniediate  authority  ?rith  the  sanction  and  approb'jrtion  of  the 
€oiart  of  Direotorsi  &c.^  any  territories  in  the  possession  or  under  the 
Sovemment  of  the  said  Oompany.    We  think  that  this  proTision 
tieferSiamong  others^to  territories  already  under  the  several  Got^^* 
fia^ts  of  the  (Governors  or  Lieutenant-Governors  and  is  not  oonfined 
to  territories  not  under  any  such  Governments,  &.  6. ,  territories 
newly  acquired  and  not  yet  annexed  to  any  existing  Presidency  or 
€^vince.     It  may  be  said  that  the  preamble  to  this  Statute  favocB 
Vtte  view  that  this  prbvision  is  confined  to  newly  acquired  territories. 
The  preamble  material  for  this  purpose  runs   thus  :   "  Whetees  it 
is  expedient  to  provide  for  the  administration  by  the  Governor* 
General  of  India  in  Council  of  such  parts  of  the  territories  for  the 
time  being  under  the  Government  of  the  East  India  C«>mpanyj  as  it 
may  not  be  advisable  to  include  in  any  Presidency  or  Lieutenant- 
Governorship  and  to  vest   in  such  Governor-General  of  India  in 
Council  the  powers  now  vested  in  the  Governor  of    the  Presidency 
of  Fort  William  in  Bengal/*     It  may  be  said  that  the  use  of  the 
expression 'include"  shows  that  the /em^te*  previously  referred 
ioaoe  those  not  included  in  any  Presidency  or  Lieutenant-Gbveriior* 
8hip»    Of  course  if  the  expression  used  were  **  as  it  may  be  advisable 
to  exclude  from/'   *'  or  as  it  may  not  be  advisable  to  continue/' 
ihere  could  be  no  doubt  that  the  territoriea  previously  referred  to 
were  those  included  in  a  Presidency,  A;c.>but  then  the  preamble  wpaid 
apply,  only  to  the  latter   case   and  not  to  a  case  where  it  would 
be  thought    advisable    not  to  include  newly  acquired  territory 
in  any  Presidency,  Ac.     But  the   expression   *' territories  for  the 
time  being  under  the  0-overnment   of  the  East  India  Company  *' 
used  in  the  preamble  is  general  and  such  territories  under  the 
Government  of  the  East  India  Companyj^rimd/acie  will  inclode 
territories  under  the  Government  of  a  Presidency  or  Lieutenant- 
Gbveruorship^  and  it  is  no  violent  use  of  language  when  it  is  thought 
advisable  to  withdraw  a  portion  of  such  territories  from  a  Presi- 
dency, &C.,  to  say  ''it  is  advisable  not  to  include '^    it  *'in  the 
Presidency.'*     Where  a  territory  is  annexed  to  a  particular  Presi- 
dency, and  the  people  of  such  territory  desire  not  to  be  associated 
with  that  Presidency,  they  may  say  they  do  not  want  to  be  included 
in  such  Presidency  in  a  sense  although,   strictly  speakiug,  they 
ought  to  say   they   want  to   be  excluded  from  or  they  do  not 
wish  to  continue  in  such  Presidency,     fiat  as  we  have  already 
Mid'theexpifeBaioii  need  in  thejMotion  may,  without  any  violmie^to 
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language;  cover  the  case  of  territories  included  in  a  presidency,  Ad. 
Farther,  if  it  is  said  that  the  preamble  shews  that  the  object  of  the 
Statute  is  to  deal  only  with  newly  acquired  territories,  what  about 
Ss-  4  and  5  which  deal  unquestionably  with  the  territories  belong- 
ing to  existing  provinces?  Ss.  4  and  5  conclusively  negative  this 
restricted  construction*  There  are  no  other  words  in  the  preamble 
having  reference  to  existing  territories.  Be  this  as  it  may,  it  is  a 
general  rule  of  construction  that  the  preamble  cannot  control  the 
enacting  part  where  the  language  used  in  such  enacting  part  is  clear 
and  unambiguous^  6.  8  of  the  Statute  under  consideration  (17  &  16 
Vic.  c.  77)  is  clear.  The  section  says  :  **  It  shall  be  lawful  for  the 
Oovemor-Oeneral  of  India  in  Council  .  ...to  take  under  the  imme- 
diate authority  the  said  Governor-General  of  India  in  Council 
any  pari  or  parte   of  the  territories  Jor  the  time  being  in  the 

possession  or  under  the   government  of  the  said  company '^ 

Territories  under  the  government  of  a  Presidency  or  Lieutenant. 
Governorship  were  territories  in  the  possession  or  under  the 
government  of  the  company.  To  limit  these  territories  to  newly 
acquired  territories,  we  have  to  introduce  words  in  the  section 
which  are  not  there,  viz.^  such  words  as  '*  not  included  already  in  the 
government  of  a  Presidency  or  Lieutenant-Governorship."  There 
is  no  warrant  for  the  introduction  of  these  or  similar  words.  Of 
ooume  this  withdrawal  of  territory  and  assumption  of  immediate 
authority  and  management  can  only  be  with  the  sanction  and  appro* 
bation  of  the  Court  of  Directors  now  represented  by  the  Secretary  of 
State.  If  the  Governor-General  takes  any  territory  under  his  imme* 
diate  management,  the  question  is  whether  he  can  delegate  it  to 
another.  If  the  question  is  one  of  trust,  the  principle  is  wall  known 
delegatus  non  potest  delegare.  We  are  doubtful  whether  this  principle 
applies  to  the  present  case*.  When  the  Governor-General  wasGover* 
nor  of  Bengal  and  the  whole  Civil  Government  had  to  be  exercised 
by  the  Governor-General  as  Governor  of  Bengal,  he  was  empowered 
by  Statute  to  appoint  as  often  as  the  public  exigency  might  require 
a  Deputy  Governor  for  the  Presidency  of  Fort  William  in  Bengal 
(8  &  4  Vic.  c.  85,  8.  tt7).  Even  before  that  the  Governor-General 
was  empowered  by  33  Geo.  Ill  c.  52,  S.  53,  to  appoint  during  the 

1.  Mazweirs  Interpretation  of  Statotesy-p.  63  (8rd  Edition). 

2.  Bee  Thomas's  Leading  Casee  in  ConBtitutional  Law,  p.  8.  Cf^  also  Liquidaiors 
•fStaritima  Bank  of  Ounada  v.  Receiver-Qemeral  of  New  Brunwneic  (1802),  A,  C.  448. 
See  also  8. 6  of  Act  ZVI  of  1874.  See  Act  VIII  of  1874  empowering  the  Governor- 
Cbaeral  to  delegatehis  powers. 

Digitized  by 


Google 


260  THE   MADRAS    LAW  JOURNAL.  [vOL.  XT; 

Govemor-Generars  absence  from  Bengal  a  Member  of  Goancil  as  Vice- 
President  and  Deputy  Governor  of  Fort  William  for  carrying  on  the 
government  of  the  Presidency  of  Fort  William  >  in  Bengal  daring 
such  absence.  In  the  absence  of  a  similar  provision  theGt>vemor* 
General  of  India  in  Council  on  assuming  the  immediate  anthority  and 
management  of  any  particular  territory  cannot  delegate  his  rights 
and  duties  to  another,  but  the  last  portion  of  S.  3  of  17  &  18 
Vic.  c.  77  seems  to  provide  for  such  a  cnse.  According  to  thb  the 
Governor-General  may  "  give  all  necessary  orders  and  direotions 
respecting  the  administration  of  such  part  or  parts  of  the  said  terri- 
tories^ or  otherxjoise  to  provide  for  the  administration  thereof**.  When 
he  gives  necessary  orders  and  directions  he  is  not  necessarily  delegal- 
ing  his  duties  to  another.  But  if  he  otherwise  provides  for  the 
administration  he  may  be  delegating  his  functions.  Where  a  part 
of  the  territory  is  withdrawn  from  the.  Government  of  a  Presidency 
or  Lieutenant-Governorship,  has  the  Governor-General  a  right  to 
create  for  such  pari  a  Lieutenant-Governorship  ?  As  a  matter  of 
practice  in  all  such  cases  a  Chief  Commissioner  is  appointedi 
It  was  under  S.  3,  that  Assam,  which  was  formerly  under  tiie 
Government  of  Bengal,  was  withdrawn  from  theLieutenant-Gove^ 
norship  and  taken  ''  under  the  immediate  authority  and  manage- 
ment'' of  the  Governor-General.  A  Chief  Commissioner  was  appoint- 
ed for  Assam  in  J  874^,  but  even  before  this  a  Chief  Commissioner 
was  appointed  for  the  Central  Provinces  in  18(51  and  for  British  (for 
some  time  Lower)  Burma,  in  1863*.  If  the  Governor-General  has  with 
the  consent  of  the  Secretary  of  State  (formerly  the  Court  of  Direc- 
tors) power  by  proclamation  to  withdraw  a  certain  territory  and 
constitute  a  Local  Government  for  the  same  by  appointing  a  Chief 
Commissioner,  this  can  only  be  under  the  last  part  of  S.  3  of  17 
&  18  Vic.  c.  77.  If  this  portion  of  the  section,  therefor^  confers 
authority  upon  the  Governor-General  to  constitute  a  Chief  Com- 
missionership,  why  can  he  not  constitute  a  Lieutenant-Governorship 
for  the  place  so  withdrawn  and  taken  under  his  immediate  manage, 
ment  ?  The  section  merely  says  the  Governor-General  may 
"  otherwise  provide  for   its  management.'^      If  he    can    validly 

1.  Buokland's  Bengal  nnder  the  Lieutenant- Governors,  Yol.  I,  p.  665. 

2.  Arraoan  which  was  originally  part  of  Beugal  was  taken  under  S.  3  of  17  A  18 
Vio.  0.  77  and  annexed  to  Lower  or  British  Burma  in  1862.  In  1886  Ui^er  Bnrmft 
was  annexed  and  the  provinces  of  Upper  and  Lower  Burma  were  amalgamated. 
Chesnej,  p.  60. 
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GODstituie  a  Chief  Comaiissionership  under  this  clause,  he  can 
equally  constitute  a  Lieutenant-Governorship  under  this  clause. 
It  is  doubtful  whether  this  clause  has  this  extended  operation.  But 
if  the  clause  does  not  justify  the  constitution  of  a  Chief  Comniis- 
sionership,  it  cannot  also  justify  the  constitution  of  a  Lieutenant- 
Governorship.  The  right  view  seems  to  be  that  the  clause  only 
empowers  the  Govemor-General  to  appoint  deputies  or  agents 
who  may  act  on  his  behalf  ^  but  that  he  cannot  transfer  his 
powers  to  such  deputies  or  agentsi  with  or  without  reser- 
vation as  he  can'  in  the  case  of  the  Lieutenant-Governors 
of  Betngal  and  Agra  appointed  under  S.  16  of  16  &  17  Vic.  c.  95 
and  5  &  6  Will,  IV  c.  52,  S.  2.  Such  Deputies  may  be  styled  in 
any  manner,  whether  as  Commissioners,  Chief  Commissioners,  Lieut- 
enant-Governors &c.  But  there  can  be  no  transfer  of  executive 
Government  to  such  persons.  This  seems  also  to  be  the  view  of 
Mr.  Ilbert  if  not  of  the  Government  of  India.  ^*  A  Chief  Commissioner 
merely  administers  territory  on  behalf  of  the  Governor-General-in. 
Council  and  the  Governor-General-in-Council  does  not  divest 
himself  of  any  of  his  powers  in  making  over  the  local  administration 
to  a  Chief  Commissioner.^"  Again  he  says*  ;  "  The  territories  under 
the  administration  cf  Chief  Commissioners  are  technically  ^  under 
the  imnoediate  authority  and  management'  of  the  Govemor-General- 
in-Conncil  within  the  meaning  of  the  Act  of  1854/'  The  title  of 
Chief  Commissionerships  has  been  recognised  by  Statute  33  &  34 
Vic.  c.  3  (The  Government  of  India  Act,  1870),  S^.  1  and  8,  but  this 
recognition  has  nothing  to  do  with  the  present  question.  So  that  we 
have  to  look  to  other  statutes,  if  any,  for  any  ))ower  which  the 
Govemor-General-in-Council  may  have,  to  constitute  Local  Govern- 
ments^ for  the  territories  withdrawn  under  S.  3  of  17  A;  18  Vic.  c.  77. 

Pending  the  creation  of  a  mw  presidency  we  have  already  said 
that  certain  rights  are  created  by  S.  17  of  16  &  17  Vic.  c.  95, 
We  shall  now  advert  to   these  rights.    S.  17  says:   "Unless  and 

1.  Apparency  he  becomes  the  representative  of  His  Majesty  for  the  porposes 
of  the  Provincial  Government.  Cf .  Liqmdattyrs  of  Maritime  Bank  of  Canada  v.  Receiver' 
General  of  New  BrwMwickr  (1892)  .A».C.  413. 

3.    S,17&l8Vic.  0.77,  S.  5. 

3.  p.  197. 

4.  Ibid,  p.  96.   See  also  p.  197. 

5.  In  the  sense  of  a  transfer  of  execative  Government  from  the  Governot* 
General  to  the  person  appointed. 
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until  such  new  presidency  be  constituted  as  afore8aid[it  shall  be  law- 
ful f(ir  the  Court  of  Directors,  under  such  direction  and  control  as 
aforesaid,  if  and  when  they  thin'{  fit,  to  authorize  (in  addition  to  such 
appointments  as  are  hereinbefore  authorized  to  be  coniintied  and 
made  for  the  territories  now  and  heretofore  under  the  said 
Presidency  of  Fort  William)  the  appointment  by  the  said  Qover- 
nor*General-in-Gouncil  of  a  Lieutenant-Governor  for  any  pari 
of  the  territories  for  the  time  being  subject  to  the  6ov« 
emment  of  the  said  company  and  to  declare  for  what  part  of 
the  said  territories  such  Lieutenant-Governor  shall  be  appointed 
and  the  extent  of  his  authority  and  from  time  to  time  to  revoke  or 
alter  any  such  declaration^'.  Three  powers  are  referred  to  in  this 
section  : — (1)  the  power  to  appoint  a  Lieutenant-Governor  for  any 
part  of  the  territories  subject  to  the  Government  of  the  East  India 
Company,  (2)  the  power  to  declare  the  territorial  jurisdiction  of  the 
Lieutenant-Governor  and  the  extent  of  his  authority^  and  (8)  the 
power  from  time  to  time  to  revoke  or  alter  the  above  declaration.  The 
power  to  appoint  a  Lieutenant-Governor  for  any  part  of  the  terri- 
tories for  the  time  being  subject  to  the  East  India  Company  is  con- 
ferred upon  the  Governor-General  in  Council  provided  the  latter  is 
so  authorized  by  the  Court  of  Directors,  &<>,  now  represented  by  the 
Secretary  of  State*  The  remaining  two  powers  are  not  conferred 
upon  tho  Governor-General.  They  are  conferred  upon  the  Coort 
of  Directors  now  represented  by  the  Secretary  of  State.  8o 
that>  the  Secretary  of  State  may  authorize  the  Goveruor* 
General  in  Council  to  appoint  a  Lieutenant-Governor  for  any 
part  of  the  territories  for  the  time  being  subject  to  the  East  India 
Company  now  represented  by  the  Crown.  But  the  Secretary  of 
State  and  not  the  Govemor*General«in-Counoil  is  snthorized  to 
declare  for  what  part  of  the  said  territories  such  Lieutenant-Governor 
shall  be  appointed  and  to  revoke  or  alter  such  declaration.  So  that» 
the  Secretary  of  State  after  declaring  that  for  any  part  of  the  tori- 
tories  a  Lieutenant-Governorship  may  be  constituted  may  authorise 
the  Governor-General  in  Coundl  to  appoint  a  Lieutenant-Governor. 
Under  this  section  a  Lieutenant-Governor  was  appointed  for  the  Pun- 
jab in  1859.  Mr.  Hbert  says  with  reference  to  this  section  in  his  book 
on  the  Goverment  of  India^ :    '*  The  rule  of  construction  applied  to 

1.    p.  195. 
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reoeftfc  Acts  of  Parliament  by  S.  32  of  the  Interpretation  Act 
(52  &  58  Vie.  c.  68)  does  not  apply  to  the  Act  of  1858,  and,  aptrt 
from  this,  the  power  of  a^qKiinting  fresh  Lieatenant-Govemors  under 
the  Act  of  1858,  was  frohahly  exhausted  by  the  constitution  of  a 
Lientenant-Govemorship  of  the  Punjab.'*  We  submit,  however, 
^at  this  proceeds  upon  a  misconception.  8.  82|  cl.  i  of  the  In>* 
tefpr elation  Act  no  doubt  says  that  ''  where  an  Act  passed  afte^ 
the  commenceroeat  of  this  Act  confers  a  power  or  imposes  a  duty> 
then,  unless  the  contrary  intention  appears,  the  power  may  be  exer^ 
cised  and  the  duty  shall  be  performed  from  time  to  time  as  ocoa* 
sion  requires.''  What  has  this  clause  to  do  with  oar  present 
point.  By  not  applying  this  clause  (and  this  clause  does  not  in  terms 
apply  to  Statutes  passed  before  the  Interpretation  Ad)),is  it  suggest- 
ed that  upon  a  vacancy  arisipg  in  the  office  of  the  Lieutenaot* 
Governor  of  the  Punjab  there  is  no  power  in  the  Governor-General  to 
fill  up  the  vacancy,  that  the  Governor-General  is  authorized  to 
appoint  only  the  first  Lieotenant-Govemor  of  the  Punjab,  that  he  is 
not  entitled  to  fill  up  a  vacancy  arising  when  the  first  Lieutenants 
Governor  resigns  or  vacates  the  office  and  that  the  Court  of 
Directors  now  represented  by  the  Secretary  of  State  have  also 
no  power  to  fill  up  the  vacancy  ?  That  is  the  only  effeot  if 
the  Interpretation  Act,  S.  32,does  not  apply  and  if  there  is  no  other 
provision  relating  to  the  filling  up  of  vacancies.  It  has  no  bearing 
upon  the  question  whether  the  Court  of  Directors  now  represented 
by  the  Secretary  oi  State  for  India  in  Council  have  the  power  to 
constitute  only  one  Lieutenant-Governorship  under  S.  17  or  a 
number  of  Lieutenant-Governorships,  i.  e.,  upon  the  question 
whether  the  power  to  constitute  a  new  Lieutenant-Governorship  is 
exhausted  after  constituting  one  under  S.  17.  For  this  we  may 
well  invoke  the  well  known  rule  of  interpretation,  viz.,  that  the 
singular  number  includes  the  plural.  16  &  17  Vic.  c.  95  is  a 
statute  of  1853  and  S.  1,  clause  i  (a)  of  the  Interpretation,  Act 
(52  &  58  Vic  c.  63)  states  that  "  in  this  Act  and  every  Act 
passed  after  the  year  1850  whether  before  or  after  the  commence- 
ment of  this  Act,  unless  the  contrary  intention  appears  (a)  words 
in  the  singular  shall  include  the  plural  and  words  in  the  plural 
shall  include  the  singular."  This  rule  of  interpretation  may  there- 
fore be  applied  to  S.  17  of  16  A  17  Vic,  c.  96.  But  apart  from 
3 
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the  Interpretation  Act^  1889^  a  similar  rale  of  interpretation 
liaB  been  enacted  by  13  &  14  Vic.  c.  21.  S.  4  of  this  statute 
eoactfi  ^^  that  in  all  Acts  words  importing  the  mascnline  gender 
shall  be  deemed  and  taken  to  include  females  and  the  singular 
to  include  the  plural  and  the  plural  the  singular,  unless  the 
<M>ntrar7  as  to  gender  or  number  is  expressly  provided.*'  The 
context  in  S  17  of  the  statute  16  &  17  Vic.  c.  95  strengthens  the 
application  of  the  rule.  In  the  first  part  of  S.  17  when  power 
is  given  to  constitute  one  new  presidency,  and  not  more^  the  words 
used  are  "  one  neu^  presidency  J'  These  words  do  not  find  a  place  in 
the  latter  part  of  the  section ,  Moreover  the  words  *'  if  and  when 
they  think  fit*'  shew  also  that  whenever  the  Court  of  Directors 
iu  e.,  now  represented  by  the  Secretary  of  State)  may  think  fit,  the 
Court  of  Directors  (or  the  Secretarji  of  State)  may  authorise  the 
Gk)vernor-General  to  appoint  a  Lieutenant-Governor.  There  is 
nothing  in  the  statute  to  shew  tliat  there  is  a  power  to  constitute 
under  the  section  a  Lieatenant*6overnorskip  only  once.  The  words 
used  in  5  &  6  Will.  IV  c.  52,  S.  2  and  in  16  &  17  Vic.  c.  95  8.  16 
are  :i8  already  pointed  out  different  from  the  words  used  in  S.  17 
of  the  latter  statute.  The  words  in  the  two  former  sections  may  be 
consistent  with  the  view  that  only  one  Lieutenant-Governorship  is 
to  be  appointed.  But  that  is  not  the  case  with  reference  to  S.  17 
of  16  &  17  Vic.  c.  95.  Where  a  Lieutenant-Governorship  is  con- 
stituted under  this  section  the  power  to  declare  the  territorial  extent 
and  the  extent  of  the  authority  and  to  revoke  or  alter  the  same  is 
vested  under  this  section  in  the  Court  of  Directors  now  represented 
by  the  Secretary  of  State  for  India  in  Council.  A  Lieutenant- 
Governor  was  appointed  as  already  said  for  the  first  time  under  this 
section  for  the  Punjab  in  1859^  A  Lieutenant  Governorship  was 
constituted  for  Burma  in  1897,  but  apparently  it  was  under  S.  46  of 
24  &  25  Vic.  c.  67. 

S.  29  of  21  &  22  Vic.  c,  106  enacts  that  "the  appoint- 
ments  of  Lieutenant  Governors  shall  be  made  by  the  Governor-Gene- 
ral of  India  subject  to  the  approbation  of  Her  Majesty,  and  all 
such  appointments  shall  be  subject  to  the  qualifications  now  by  law 
affecting  such  offices  respectively,^'  Although  qualifications  are 
1.    Ilbert's  Qovernment  of  India^  pp.  94, 19& 
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stated  for  the  appointments  referred  to  iu  5  &  6  Will.  IV  c.  52, 
S.  2  and  in  16  &  17  Vic  c.  95,  S.  16  (viz.y  the  person  selected 
sboald  have  put  iu  at  least  10  years'  service  of  the  crown  in  India) 
none  such  is  stated  in  S.  17  of  16  &  17  Vic.  c.  95,  The  above 
qualification  seems  not  to  be  a  sine  qua  non  for  the  appointment 
under  the  latter  section^ 

Before  we  proceed  to  consider  the  effect  of  24  A-  25  Vic.  c.  67 
(The  Indian  Councils  Act,  1861)  we  may  conveniently  sum  up  our. 
discussion  regarding  the  provisions  of  the  older  statutes. 

(1).  That  under  39  &  40  Geo.  Ill  c.  79  S.  1,  the  Court  of 
Directors  and  the  Secretary  of  State  as  representing  such  Court  of 
Direotoi*s  may  declare  and  appoint  from  time  to  time  what  part 
or  parts  of  the  territorial  possessions  of  the  East  India  Company 
now  represented  by  the  Crown  or  any  other  then  subject  to  the 
presidendea  of  Port  St.  George  and  Bombay  shall  be  subject  to  the 
Government  of  either  and  which  of  the  presidencies  of  Fort  St. 
George  and  Bombay  or  of  the  presidency  of  Fort  William  in  Bengal 
and  may  from  time  to  time  as  oco^ision  may  require,  revoke  or  alter 
iu  whole  or  in  part  such  appointment  and  to  make  feuch  new  distri- 
bution of  the  same. 

(2).  That  under  3  &  i  Vic.  c.  85,  it  is  lawful  for  the  Secre- 
tary of  State  as  repr.'senting  the  Court  of  Directors  from  time  to 
time  to  declare  and  appoint  what  part  or  parts  of  the  Indian  territories 
under  the  Government  of  His  Majesty  shall  be  subject  to  the 
Governments  of  Fort  St.  George  and  Bombay  and  of  Fort  William 
in  Bengal  or  of  the  first  two  presidencies  aforesaid  and  the 
two  presidencies  into  which  Bengal  may  be  divided  and  to 
revoke  or  alter  such  appointment  and  such  new  distribution. 

(3).  That  the  Secretary  of  State  (as  representing  the  Court  of 
Directors)  may  authorise  the  appointment  by  the  Governor-General 
of  new  Lieutenant  Governors  (in  addition  to  the  one  already 
existing  for  the  North- West  Provinces  and  to  the  one  to  bo 
appointed  for  Fort  William  in  Bengal)  for  any  part  of  the  Indian 
territoriea  subject  to  the  Government  of  His  Majesty  and  may  declare 

1,    Bat  see  Ilbert*B  Government  of  India,  pp.  193, 105. 
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for  what  part  such  Lieutenant-Governors  may  be  appointe.)  and  the 
extent  of  his  authority  and  to  revoke  or  alter  any  such  declai-ation. 
(4).  That  under  S.  4  of  17  &  18  Vic  ,  c.  77,  the  Governor. 
Genera]  may  be  authorized  to  declare  and  limit  the  extent  of  the 
authority  of  a  Governor,  or  a  Lieutoniint-Govemor  of  Bengal  or  of 
Agra  or  the  No!th- West  Pi  evinces. 

(5).  Th.t  under  S,  2  of  17  &  18  Vic,  c.  77,  it  shall  be  com- 
petent to  the  Governor-General  with  the  sanction  of  the  Secretary 
of  State  to  withdraw  any  part  of  the  territories  under  the  Govern- 
ment of  any  Presidency  and  take  the  same  under  his  immediate 
management  by  proclamation. 

24  &  25  Vic,  c  67,  familiarly  known  as  the  Indian  Councils 
Act,  1801,  enacts  by  S.  46  that  "it  shall  be  lawful  for  the 
Governor-General  by  proclamation  as  aforesaid  to  constitute  from 
time  to  time  new  provinces  for  the  purposes  of  this  Act  to  which 
the  like  provisions  shall  be  applicable."  The  purposes  of  this  Act 
are  stated  in  the  preamble  which  runs  as  follows:  -*' Whereas  it 
is  expedient  that  the  provisions  of  former  Acts  of  Parliament  res- 
pecting the  constitution  and  functions  of  the  Council  of  the  Gover- 
nor-General of  India  should  be  consolidated  and  in  certain  nspects 
amended  and  that  power  should  be  given  to  the  Governors  in 
Council  of  the  Presidencies  of  Port  Kaint  George  and  Bombav  to 
make  laws  and  regulations  for  the  Government  of  the  said  presi- 
dencies; and  that  provision  should  be  made  for  constituting 
the  like  authority  in  other  parts  of  Her  Majesty's  Indian  domi- 
nions." The  two  chief  purposes  of  the  Act  are  therefore  (1)  to 
oonsoUdate  and  amend  the  constitution  and  functions  of  the 
Gt>vernor-Generai-in-Council  and  (2)  to  grant  legislative  functions 
for  the  Gt)vernors-in- Council  of  Port  Saint  George  and  Bombay  and 
to  constitute  like  authority  in  other  parts  of  His  Majesty's  Indian 
Dominions.  It  may  be  said  that  if  the  Governor-General  creates 
new  provinces  for  the  purposes  of  the  Act  under  S.  46,  it  must  be 
for  the  purpose  of  constituting  Legislative  authority  in  such  pro- 
vinces. That  such  provinces  may  be  constituted  by  dividing  terri- 
tories already  under  the  Government  of  Governors  or  Lieutenant- 
Governors  will  appear  from  S.  47.  This  section  enacts,  ''It  shall  be 
lawful  for  the  Governor-General-in-Conncil  by  such  proclamation 
sa  aforesaid  to  fix  the  limits  of     any    presidency,    division^  pro- 
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rince,  or  territory  for  the  purposes  of  this  Act,  and  farther  by  pro- 
clamation to  divide  or  alter  from  time  to  time  the  limits  of  aiiy  such 
presidency,  division,  province,  or  territory   for  the  said  purposes." 
This  is  express  authority  for  the  position  that  existing  presidencies 
may    be    divided  by    proclamation    of    the  Grovernor-General  for 
legislative  purposes.     Of  course  no  proclamation  in  all  such  cases 
will  have  any  force  or  validity  under  8.  49  of  the  Statute  ^'  until 
the  sanction  of  Her  Majesty  to  the  same  shall  have  been  previously 
signified  by  the  Secretary  of  State  in  Council  to  the   Governor- 
General."  S  47  does  not  say  what  the  Govemor-Genenil  is  entitled 
to  do  after  the  division.     Can  he  constitute  a  new  province  out  of 
such  division  or  can  ho  annex  the  same  to  a  Presidency  or  to  other 
territory  F    S.  46,  as  already  said,  provides  for  the  constitution  of  a 
new  province.     Is   the   constitution   of   a  new   province   only  in 
respect  of  territories  not  already  in  charge  of  a  Governor  or  Lieute- 
nant Governor  ?  It  may  be  justly   said  that  out  of  the  division  of 
existing  presidencies  or  provinces  made  for  the  purposes  of  this  Act 
new  provinces  cannot  be  constitnted  as  8.  47  does  not  expressly  or 
impliedly  give  that  power.     But  if  he  so  divides  under  S.  47  and 
withdraws  the  part  divided  from  the  presid©ncy,Ac.,  under  8.  2  of  17 
&  18   Vic.  c.  77,  he   can  constitute  it  a  neiv  province  under   S.    46 
of  the   Indian    Councils    Act.       Anyhow     the    part    so    divided 
may  be  annexed   to    other  existing    Presidencies    or    provinces 
under  the  government    of  a  Governor   or   Lieutenant-Governor. 
This  is  implied  from  the  second  para  of  S.  47    whicli  enacts  that 
"any  law  or  regulation  made  by  theGovemor  orLieutenant-Governor 
in  Council  of  any  province  or  territory  shall  continue  in  force  in  any. 
part  thereof  which  may  be  severed  therefrom  by  any  such  procla- 
mation until  superseded  by  law  or  regulation  of  the  Governor-Gene« 
ral-in-Council or  of  the  Governor  or  Lieutenant-Govtimor- in- Council 
of  the  Presidency,  division,  or  territory  to  which  such  parts  may 
lecome  annexed^'     Hut  it  must  be  observed  that   S.  47    does  not 
of  itself  give  any  power  to  annex  in  that  manner.    It  assumes  the 
existence  of  such  a  power  (not  necessarily  in  the  Governor-General) 
by  reason   of   some  other  statute.     S.  18  of  16    ^    17    Vic.   c. 
96  apparently  confers  this  power.     This  section  enacts  that   "  it 
shall  be  lawful  for  the  said  Court  of  Directors  undor  such  direction 
and  control  as  aforesaid  from  time  to  time  to  declare  and  appoint 
what  part  or  parts  of  the  territories  for  the  time  being  subject  to 
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the  Government  of  the  said  ooinpauj  shall  be  or  continue  subject 
to  each  of  the  Presidencies  and  L'eutenant-Governorships  for  the 
time  being  subsisting  in  such  territories  and  to  make  such  distribct 
tion  and  arrangement  or  new  distribution  and  arrangement  of  such 
territories  into  or  among  such  Presidencies  and  Lieutenant-Gover- 
norships as  to  the  said  Court  of  Directors  under  such  direction  and 
control  as  aforesaid  may  seem  expedient.'^  This  provision  only 
enibles  the  Court  of  Directors  (now  represented  by  the  Secretary  of 
State)  to  make  the  distribution  Then  again  the  distribution  or  annex- 
ing should  be  only  into  existing  Presidencies  and  Lieutenant-Gover- 
norships. When  the  Governor-General-iu-Council  was  empowered 
under  24  &  25  Vic.  c.  67  to  divide  and  fix  the  li^nits  of 
existing  presidencies,  &c.^  it  was  apparently  thought  advisable  to 
give  powers  to  the  Governor-General  to  make  the  distribution.  28 
&  29  Vic.  C.  17  after  stating  in  S.  3  that  '*it  is  expedient 
to  amend  the  law  respecting  the  territorial  limits  of  the  several 
Presidencies  and  Lieutenant-Governorships  in  India  ^'  repeals  by  the 
same  section^  S.  18  of  16  &  17  Vic.  c.  95  and  re-enacts  in  substance 
the  same  provision  with  the  difference  that  the  power  formerly  ex* 
ercised  by  the  Court  of  Directors  may  not  be  exercised  by  the  Gov- 
ernor-General. Under  S.  4  the  Governor-General  of  India  in  Council 
has  power  from  time  to  time  to  declare  and  appoint  by  proclamation 
what  part  or  parts  of  the  Indian  Territories  fcr  the  time  being 
under  the  dominion  of  Her  Majesty  shall  be  or  continue  subject  to 
each  of  the  Presidencies  and  Lieutenant-Governorships  for  the 
time  being  subsisting  in  such  territories  and  to  make  such  distribu- 
tion and  arrangement  or  now  distribution  and  arrangement  of  sack 
territories  into  or  among  such  Presidencies  and  Lieutenant-Gover. 
norships  as  to  the  said  Governor-General  in  Council  may  seem 
expedient*  This  power  is  subject  to  the  proviso  stated  in 
S.  5  that  it  shall  be  lawful  for  the  Secretary  of  State  in  Council 
to  disallow  such  proclamation  and  that  such  proclamation  if  it  has 
the  effect  of  transferring  an  entire  Zillah  or  district  from  one  pre. 
sidency  to  another  or  from  one  Lieutenant-Governorship  to  another 
shall  have  no  force  or  validity  until  the  sanction  of  the  Crown  to 
the  same  shall  have  been  previously  signified  by  the  Secretaiy  of 
State  in  Council  to  the  Governor-General.  Under  this  Statute  ih$ 
Governor-General  has  power  to  transfer  territory  belonging  to  ono 
presidency  or  Lieutenant^jtovemorship  to    another   presidency  or 
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Lieutenant-Governorship  provided  the  requisites    of    S.  5  of  the 
statute  are  satisfied. 

To  the  new  provinces  so  constituted  by  proclamation  under 
8.  46,  first  para  (with  the  previous  assent  of  the  Crown)  the 
ftovemor-Gteueral  has  power  to  appoint  a  Lieutenant-Governor 
with  a  Council  for  the  purpose  of  making  laws  and  regula- 
tions. The  question  arises  whether  the  Lieutenant-Governor 
has  simply  powers  for  legislative  purposes  or  has  also  powers 
of  executive  Qt^vernment.  With  reference  to  this  the  second 
para  of  S.  46  enacts  that  it  shall  be  lawful  for  the  Governor- 
General    *'  to  appoint  from   time  to  time  a  Lieutenant-Governor 

and  from  time  to  time   to  declare  and  limit   the   extent 

of  the  authority  of  such  Lieutenant-Governor  in  like  manner  as  is 
provided  by  17  &  18  Vic.  c.  77,  respecting  the  Lieutenant* 
Governors  of  Bengal  and  the  North- Western  Provinces/'  Under 
Ss.  3  and  4  of  17  &  18  Vic.  c.  77,  as  we  liave  already  pointed  out,  the 
Governor-General  in  Council  may,  with  the  sanction  of  the  Court 
of  Directors,  now  represented  by  the  Secretary  of  State,  declare 
and  limit  the  extent  of  authority  of  the  Lieutenant-Governor  of 
Bengal  or  the  North- Western  Provinces  and  the  residual  authority 
is  vested  in  and  may  be  exercised  by  the  Governor-General  of  India 
in  Council,  It  cannot  be  contended  that  the  second  para  of  S.  46 
has  only  reference  to  declaring  and  limiting  the  extent  of  autho* 
rity  of  the  Lieutenant-Governor  for  legislative  purposes.  The 
reference  to  Ss.  17  &  18  Vic.  c.  77,  in  the  second  para  of  S.  46  of 
the  India  Councils  Act,  1861  (24  &  25,  Vic.  c.  67)  negatives 
this  view.  So  that  when  a  new  province  is  constituted  *'  for 
the  purpose  of  this  Act,''  with  the  previous  sanction  of  Her  Majesty 
(which  shall  be  signified  by  the  Secretary  of  State  for  India  in 
Council)  and  a  Lieutenant  Governor  is  appointed  (the  appointment 
to  be  made  by  the  Governor-General  with  the  sanction  of  the 
Crown  under  S.  29  of  21  &  22  Vic.  c.  106)  the  Governor- 
General  may,  in  like  manner  as  is  provided  by  17  &  18  Vic.  c.  77, 
declare  and  limit  the  extent  of  the  authority  of  the  Lieutenant- 
Governor  so  appointed.  This  provision  must  refer  also  to  the 
transfer  of  executive  government.  So  that  the,  Governor -General 
may^  with  the  sanction  of  the  Secretly   of  State  for  India  in 


Digitized  by 


Google 


270  THE  MADBAS  LAW  JOUBNAL.  [VOL.  XV. 

Coancil,  deolare  and  limit  the  functions  oE  the  Lieutenant-Governor 
appointed  for  any  new  province  constituted  under  S.  46  of  the 
Indian  Councils  Act^  1861. 

S.  46  nndoubtedly    refers  to    new    provinces  to  be  oonsti* 
tuted.       Such    new    provinces    are    to  be   in   addition  to  those 
already   existing.      8.   47    then    gives   a  power  to    the    Gover- 
nor-General to   fix  limits  and  divide   existing  presidencies,   Ac. 
This    section    is    very    general,  and   it  is    idle    to    contend   in 
the    face    of    the    language     used     in    this    section      that  the 
Governor-General   is  not  competent  to  break  up  existing  Presi- 
dencies, ♦.  e.,  such    as  are    under  the    Governments    of  Port  St. 
George  and  Bombay  or  existing  divisions  such  as  the  Bengal  divi' 
aion  of  the  Presidency  of  Fort  Wi'liara  or  existing  provinces  or 
territories  such  as  the  North*  Western  Provinces  and  the  Punjab. 
The  words  used  in  S.  47  are   *'  any  presidency^  division,  province, 
or  territory/'    The   nature  of  a  division  will  appear  from  S.  44 
where  the  territories  under  the  Lieutenant* Governor  of  Bengal  are 
referred  to  as  the  Bengal  division  of  the  presidency  of  Fort    Wil- 
liam and  S.  44  also  speaks  of  ^'  the  territories  known  as  the  North- 
western Provinces  and  Punjab."     What  the  Governor-General  i« 
entitled  to  do  after  breaking  up  existing  presidencies  or  terriroriee 
under   Tjieutenant-Governors   is  stated  in   28  &  29  Vic.  c.  1 7,  Ss. 
4  and  5.     When  a  new  province  is  created  under  24  &  25  Vice.  67, 
S.  46   and    a  Lieutenant-Goveruor    is   appointed  it    becouies  a 
Lieutenant-Governorship  within  the  meaning  of  Ss.  4  and  5  of  28  £ 
29  Vic.  c  117.     Under  these  sections   the  Governor-General  has 
power  from  time  to  time  (1)  to  appoint  and  declare  by  proclamatioa 
what  part  or  parts  of  the  Indian  territories  for  the  time  being  under 
the  dominion  of  His  Majesty  shall  be  or  continue  subject  to  each  of 
the  Prestdeicies  and   Lieutenant-Governorships  for  the  time  being 
subsisting  in  such  territories  and  (2)  to  make  Ruch  distribution  and 
arrangement  or  new  distribution  and  arrangement  of  such  territories 
into  or  among  such   Presidencies  and  Lieutenant* Governorships  as 
to  the  said  Governor-General  in  Council  may  seem  expedient.    These 
powers  are,  however,  subject  to  two  provisos : — (1)  that  the  Secretary 
of  State  may  signify  his  disallowance  of  the  proclamation  and  (2)  if 
the  proclamation  has  the  effect  of  transferring  an  entire   Zillah  or 
District  from  one  Presidency  to  another  or  from  one  Lientenaat^ 
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Grovemorslup  to  another  it  shall  not  be  valid  until  the  sanction  of 
His  Alajesty  to  the  same  shall  have  been  previously  signified  bj 
the  Secretary  of  State  in  Council  to  the  Governor-General  Now 
according  to  this  statote  the  distribution  and  arrangement  of  Indiu 
territories  should  be  into  or  among  existing  Presidencies  or 
Lieutenant-Governorships.  The  proviso  apparently  does  not  apply 
if  it  is  intended  by  the  proclamation  to  transfer  an  entire  Zillah 
or  District  from  one  presidency  to  a  Lieutenant-Governorship  or 
from  one  Lieutenant-Governorship  to  a  presidency.  Is  it  intended 
to  draw  this  distinction  ?  If  so,  we  can  hardly  understand  the  policy 
which  requires  sanction  for  the  transfer  of  a  district  belonging  to  one 
presidency  to  another  but  which  does  not  require  such  sanction 
when  the  transfer  is  made  from  a  presidency  to  a  Lieutenant* 
Governorship. 

If  this  is  the  correct  interpretation  of  24  &  25  Vic*  c.  67 
and  28  &  29  Vic.  c.  17,  it  cannot  be  said  that  S.  22  of  24  &  25  Vic. 
c.  77  has  any  bearing  on  the  question  or  is,  in  any  way,  inconsistent 
with  such  view.  All  that  S.  22  of  24  &  25  Vic.  c.  77  enacts  is  that 
the  Governor-General  in  Council  has  no  ''power  of  making  any 
laws  or  regulations  which  shall  repe:d  or  in  any  way  affect  the  pro- 
vidons  of  this  Act  or  any  of  the  provisions  of  the  Government  of 
India  Act,  1833,  and  of  the  Government  of  India  Act,  1858  and  of 
the  (Government  of  India  Act,  1854,  which  after  the  passing  of  this 
Act  shall  remain  in  force*''  We  are  not  now  on  the  question  of 
making  laws  and  regulations  but  only  on  the  question  of  territorial 
distribution  and  arrangement  and  we  have  seen  that  S,  18  of  the 
Government  of  India  Act,  1854  has  been  repealed  by  8.  3  of  28 
&  29  Vic.  c.  17  and  a  new  provision  is  made  therein  with  reference 
to  this  subject. 

The  above  view  is  consistent  with  what  is  stated  by  Mr. 
nbert.  At  p.  195  of  his  book  he  says  that  ''  further  powers  of 
constituting  Lieutenant-Govemorships  are  given  by  8.  46  of  the 
Indian  Councils  Act,  1 861,  but  apparently  are  exerciseable  only  when 
a  new  L^slative  Council  is  established'\  Again  at  p.  221  he  says 
that  ''  the  effect  of  the  enactments  appears  to  be  that 
a  new  Lieutenant-Governorship  cannot  be  created  unless  a 
local  legislature  is  created  at  the  same  time'\  It  isi  howeveri 
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diffionlt  to  understand  the  passage  at  p.  198 :  ^^  The  power  given  by 
the  Indian  Councils  Act,  1861  (24  &  25  Vic.  c.  07,  S.  4)  would  n,^- 
pear  from  the  context  to  be  intended  to  be  exercised  for  legislative 
purposes  only  and  is  therefore  reproduced  beloW  S.  74."  &  47  (rf 
24  &  25  Yic.  c.  67|  refers  to  division  for  legislative  purposes.  If  it 
is  said  that  the  jurisdiction  of  the  High  Court  in  respect  of  such 
territories  already  established  there  is  not  affected  by  the  division 
under  S.  47  it  may  be  another  question.  It  may  also  be  admitted 
that  nothing  is  said  in  this  section  about  the  disposal  of  sudi 
divided  territories.  That  question  is  dealt  with  in  16  &  17  Vic. 
c;  77,  S.  18,  as  repealed  and  amended  by  Ss.  4  &  5  in  28  &  29  Vic. 
c.  17.  This  is  admitted  by  Mr.  Ilbert  at  p.  198  immediately  after 
the  passage  above  cited.  ''  That  given  by  the  Act  of  18(^5  (28  &  29 
Vic.  c.  17,  S.  4)  is  wider."  The  transfer  of  executive  functions  is 
provided  in  the  second  para  of  S.46  of  the  Indian  Councils  Act.  S.  74 
of  Ilbert's  Digest  of  Statutory  Enactments  represents  correctly  the 
law  as  to  the  Qovemor-Generars  power  to  constitute  new  local 
legislatures,  but  there  is  nothing  said  in  this  about  executive 
functions.  As  already  said  the  second  para  of  S.  46  relates  to  such 
executive  functions  and  when  territories  divided  from  any  of  the 
idxisting  Presidencies  and  Lieutenant-Governorships  are  annexed  to 
the  other  Presidencies  or  Lieutenant-Oovernorships  the  Government 
of  the  latter  will  exercise  executive  functions.  But  when  parts  of 
the  territories  in  existing  Presidencies  or  Lieutenant-Governor- 
ships are  withdrawn  and  taken  under  the  immediate  authority 
and  management  of  the  Governor-General  these  may  be  managed 
along  with  other  territories  already  under  his  immediate  manage- 
ment and  there  is  no  question  of  a  transfer  or  annexing. 

The  effect  of  24  &  25  Vic.  c.  67  and  the  later  statutes  with 
reference  to  this  question  may  thus  be  summed  up : — 

(1)  That  under  S.  46  of  24  A  25  Vic.  c.  67  the  Governor- 
General  may  by  proclamation  constitute  new  provinces  for  the 
purposes  of  the  statute  (when  it  is  intended  to  create  a  legislative 
council  for  the  new  province). 

(2)  That  when  such  new  provinces  are  created  the  GoYemo^ 
General  may  appoint  Lieutenant-Governors  (with  the  sanction  of 
His^esty  under  21  &  22  Vic.  c  106^  a  29). 
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(8)  That  the  Governor-General  in  Council  may  by  proclama- 
tion fix  the  limits  of  any  presidency,  diviedon,  province,  or  territory 
vu  India  for  the  purposes  of  24  &  25  Vic.  c.  67. 

(4)  That  the  Governor-General  in  Council  may  also  by  pro- 
clamation divide  or  alter  from  time  to  time  the  limits  of  any  such 
presidency,  division,  province,  or  territory  for  the  purposes  of  24 
&  25  Vic-  c.  67. 

(5)  That  after  sach  division  the  Governor-Cknaml  of  iBdifl^ 
in  Council  may  make  a  distribution  and  arrangement  ornefrdit- 
tribution  and  arrangement  of  such  territories  into  or  among  the 
existing  presidencies  and  Lieutenant-Governorships  provided  if  it 
is  intmided  to  transfer  an  entire  Zillah  or  District  from  one  Pre- 
sidency to  another  presidency  or  from  one  Lieutenant-GovenMKr-. 
ship  to  another  Lieatenant-Governorship  the  proclamation  will  not 
be  of  any  validity  until  the  sanction  of  His  Majesty  to  the  same 
shall  have  been  previously  signified  by  the  Secretary  of  State  for 
India  in  Council  to  the  Governor-General. 

So  that  when  Assam  is  constituted  a  new  province  under  S.  46. 
of  the  Indian  Councils  Act,  1861  (24  &  25  Vic.  c,  67)  and  a  Lieute- 
nant-Governor is  appointed  for  the  same  under  the  second  para  of 
S.  46  (taken  with  24  &  25  Vic.  c.  106,  S.  29)  territories  may  be 
annexed  to  it  by  taking  part  of  the  territories  comprised  in  other 
Lieatenant-Gbovernorships  under  28  &  29  Vic.  c.  17,  Ss.  4  and  5.  It 
is  not  for  us  now  to  consider  why  the  provisions  of  8  4  4  WilL 
IV  0.  85  for  the  division  of  Bengal  into  two  presidencies  are  still  in 
abeyance  and  why  it  is  not  expedient  under  the  present  circumstan- 
ces io  appoint  Governors  in  Council  for  Bengal.  These  are  ques- 
tions  of  convenience  and  expediency  not  affecting  the  legal  rights  of 
the  Governor-General  in  Council  under  the  statutes  now  under 
consideration.  They  must  be  kept  distinct  from  the  legal  issues 
involved.  Nor  is  it  the  px'ovince  of  any  Court  of  Justice  to  con- 
sider whether  in  constituting  a  new  province  under  24  &  25  Vic 
0. 67  there  has  been  any  abuse  or  bad  use  of  the  exercise  of  the  power 
by  the  Governor-General  in  Council  if  the  provisions  of  the  statute 
have  been  complied  with.  If  the  Governor-General  in  Council  has 
the  power  to  constitute  a  new  province  and  has  followed  the  direc- 
tions of  the  la?r,  it  is  not  open  to  any  Court  of  Justice  to  see  whether 
under  the  circumstauces  of  the  case   the  exercise  of  tho  power   in 
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expedient.  The  person  having  the  power  is  the  sole  Judge  for  decid- 
ing whether  the  circumstances  have  arisen  for  the  exercise  of  the 
power  and  it  is  not  the  province  of  any  Court  of  Justice  to  sit  in 
appeal  over  his  judgment. 

In  Queen  Empress  v.  Burah^  the  Judicial  Committee  with 
reference  to  the  legislative  powers  of  the  Governor-Greneral  in 
Council  held  that  although  the  Indian  Legislature  had  powers 
expressly  limited  by  Act  of  Parliament  and  could  do  nothing 
beyond  those  circumscribed  limits  yet  within  those  circumscribed 
limits  it  was  not  in  any  sense  an  agent  or  delegate  of  the  Imperial 
Parliament.  Within  such  limits  it  has  plenary  powers  of  legislation 
as  large  and  of  the  same  nature  as  those  of  Parliament  itself'* 
*'  If  what  is  done  is  legislation  within  the  general  scope  of  the 
affirmation  words  which  give  the  power  and  if  it  violates  no  express 
condition  or  restriction  by  which  that  power  is  limited,  it  is  not  for 
any  Court  of  Justice  to  inquire  further  or  to  enlarge  constructively 
those  conditions  and  restrictions/'  If  the  Indian  Legislature  frames 
a  law  which  in  its  opinion  is  necessary,  it  is  not  within  the  compe- 
tence of  a  Court  of  Justice  to  inquire  into  the  necessity  or  the 
reasonableness  of  the  law.  A  Court  of  Justice  is  entitled  to  see 
whether  the  particular  law  is  within  the  competence  of  the  Indian 
Legislature.  If  the  law  is  within  its  competence  to  pass  no 
further  inquiry  can  be  made  by  a  Court  of  Justice.  The  law 
may  in  the  opinion  of  others  be  unreasonable  or  unnecessary.  It 
may  even  be  that  the  legislature  has  enacted  the  law  with 
an  ulterior  bad  motive  if  that  be  possible.  Such  questions  are  out- 
side the  pale  of  judicial  inquiry.  The  motives  of  legislators  in  the 
enactment  of  a  statute  cannot  be  inquired  into  judicially  in  deter- 
mining the  validity  of  the  enactment.  These  questions  are  of  rare 
occurrence  in  England  but  we  find  such  questions  have  frequently 
cropped  up  in  American  Courts  and  the  law  is  as  we  have  already 
stated*.     Where  a  right  necessary  to  the  performance  of  a  pabBc 


1.  (1878)  L.  B.,  6  I.  A.,  178 :  S.  C.  I.  L.  E.,  4  C.  172. 

2.  See  also  Hodge  T.  Queen  (1888),  L.  B.,  9  A.  G.  117;  Powell  ▼.  Appollo  Candk 
Company  (1886),  L.  B.,  10  A.  G.  282. 

3.  Am.  Dig:  Cent.  Edn.  Vol.  X  Heading  Gonstitntional  Law— III  DistribaUon  d 
GoTemmeni  powers  and  Pnnctions— B.  Judicial  powers  and  Fnnetions  S.  131  (*) 
and  oases  cited  therein. 
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function  exisis^  although  liable  toabuse^  the  measure  of  its  use  and 
abase  is  rather  a  matter  of  legislative  discretion  than  judicial  con-^ 
troP.  Conits  have  no  authority  to  set  aside  a  public  law  on  the 
ground  that  it  was  passed  by  the  legislature  in  fraud  of  the  rights 
of  the  people*  or  by  bribing  members  of  the  legislature'.  Such 
things  are  not  probable  in  these  days.  They  may  be  possible  and 
if  they  do  occur  the  remedy  lies  not  by  seeking  the  aid  of  Courts  of 
Justice  but  by  appealing  to  public  opinion  or  (in  India)  to  His 
Majesty  or  the  Parliament  or  the  British  Nation. 

Even  in  the  case  of  private  parties  it  has  been  said  that  Courts 
of  Justice  have  no  concern  with  the  motives  of  the  parties  in  assert- 
ing a  legal  right ^.  It  can  have  no  application  to  the  case  of  a 
person  exercising  a  public  function  vested  in  him  by  statute  such 
person  having  been  trusted  by  the  legislature  in  consequence  of  his 
high  position.  He  is  amenable  to  the  Secretary  of  State  for  India 
in  Council,  to  His  Majesty  and  to  Parliament  and  constitutional 
checks  have  been  placed  in  the  exercise  of  his  functions.  It  is  idle 
to  contend  that  Courts  of  Justice  have  power  to  inquire  into  the 
motives  which  actuated  him  in  the  exercise  of  his  acts  and  to  set 
aside  such  acts  upon  the  supposed  existence  of  some  motives.  The 
contention  has  only  to  be  stated  to  carry  its  own  refutation. 

Nor  is  it  correct  to  say  that  Courts  of  Justice  have  always  power  to 
enquire  into  the  reasonableness  or  otherwise  of  acts  done  by  public 
functionaries  in  the  exercise  of  statutory  functions  and  to  set  aside 
or  affirm  such  acts  upon  the  ground  of  their  own  view  of  reason- 
ableness or  unreasonableness.  Even  in  the  case  of  bye-laws  enact- 
ed by  persons  by  virtue  of  certain  statutory  powers  a  distinction 
has  been  drawn  in  the  cases  between  a  discretion  vested  in  private 
persons  or  private  bodies  carrying  on  business  for  profit  and  a 


1.  Ibid  (w). 

2.  Amerioan  Digest.  Cent  Bdn.  Vol.  X  under  heading  "  ConsUtational  Law— III 
DiatribQiion  of  Govejmment  powers  and  functions  B — Judicial  powers  and  functions 
8. 181  (m). 

3.  Ibid(y). 

4.  SwparU  ;  Wilhran  (1820)  6  Mad.  1  followed  in  King  v.  Henderfn  (1S06), 
A.  O.  72a 
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disoretion  vested  in  public  bodies  for  the  public  benefit^.  In  tiie 
latter  case  the  presumption  is  that  the  legislature  left  it  to  the 
public  body  to  judge  of  the  best  means  of  carrying  into  effect  the 
duties  entrusted  to  such  body*.  Courts  of  law  ought  to  be  very 
reluctant  in  setting  aside  bye-laws  passed  by  such  public  body 
as-  unreasonable^  aad  though  Gochbum,  C.  J.  will  say  that  if 
the  rule  is  within  the  scope  of  the  authority  given  by  the  legisla* 
ture^  there  is  an  end  of  the  matter  as  far  as  Courts  of  Justice  are 
concerned^ ^  we  may  take  it  that  in  the  light  of  later  cases  Courts 
may  have  power  in  an  extreme  case  to  set  it  aside  as  unreasonable^. 
In  Kruse  v.  Johnson^  Lord  BtkfBell  of  KiUowen  observed :  *'They 
(bye-laws  made  by  public  representative  bodies)  ought  to  be 
supported  if  possible.  They  ought  to  be,  as  has  been  said, '  bene- 
volently interpreted'  and  credit  ought  to  be  given  to  those  who  have 
to  administer  them  that  they  will  reasonably  be  administered.  .  .  . 
Courts  ought  to  be  slow  to  condemn  any  bye-law  as  invalid  so  made 
under  such  conditions  on  the  ground  of  supposed  unreasonable- 
ness.'* 

If  considerations  different  from  those  applied  in  the  case  of 

bye-laws  made  by  ordinary  persons  will  apply  to  those  made  hy 

public  bodies  we  think  even  quite  different  considerations  ought  to 

apply  to  acts  of  an  admim'strative    nature  or  acts  of  Executive 

Government  done  by  the   Govemor-Gteneral  in  Council   or   the 

Local  Government  in  the  exercise  of  powers  conferred  upon  tbem 

by  statute.    If  Courts  of  Justice  have  no  power  to  inquire  into 

the  reasonableness,  necessity  or  otherwise  of  the  ex^cise  of  l^is- 

lative  powers  conferred  upon  the  Governor-General  in  Council  or 

the   Local  Government  a  fortiori  they  cannot  enquire  into  the 

reasonableness,  necessity  or  otherwise  of  acts  of  Executive  Gt)vern- 

ment  done  in  the  exercise  of  the  powers  conferred  by  statute. 

Such  acts  must  of  course  be  lawful,  f .  e.,  either  they  must  be 

authorised  by  statute  or  under  the  law*    If  they  are  lawful  it  is 

1.  Hardoastle  on  Statutory  Law,  p.  204. 

2.  Qcaioway  y.  Major  and  OomnumaUy  of  London  (1866),  L.  B.,  1  HX.  84  at  p.  4% 
JnHitvU  of  Patent  Agents  y.  Lockioood  (1894),  A.  G.  847  at  pp.  865,  364. 

3.  Slattery  v.  Naylor  (1888),  L.  B.  18  A.  G.  446. 

4.  Bailey  v.  Williamson  (1872),  L.  B.  8  Q-  B.  118  at  p.  124.  See  also  ImtU^ 
cf  Patent  Agents  v.  Lockwood,  sapra. 

6.    Hardcaatle  p.  294  et  seq.  Slattery  v,  Naylor  (1888),  L.B.  18  A.  G.  446 :  KfUte t. 
JWmwn  (1898),  2  Q.  B.  91.  '  , 

6.    (1898)  2  Q.  B.  91  at  p.  09. 
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not  the  province  of  the  Courts  to  consider  whether  there  has  been 
an  honest  exerdse  of  tiie  powers  or  whether  there  is  a  sufficient 
necessity  for  the  exercise  of  the  powers.  Of  coarse  it  is  open  to 
the  Grown  or  to  the  Parliament  to  enquire  into  the  same  and  set 
aside  sach  acts*  But  if  the  exercise  of  the  powers  is  lawful  or 
is  aathorised  by  statute^  it  is  not  the  province  of  the  Courts  to 
inqaire  into  such  questions  and  see  whether,  under  the  circum- 
stances^ the  discretion  has  been  rightly  exercised^.  Where  the 
discretion  is  bona^fide  and  honestly  exercised  a  fortiori  Courts  of 
Justice  have  no  farther  inquiry  to  make*.    - 

As  in  our  opinion  the  Govemor-tieneral  has  power  to  consti- 
tute new  Lieutenant-Qovernorships  under  S.  17  of  16  &  17  Vie. 
C.  95  and  S.  46  of  24  &  25  Vic.  C.  65  we  abstain  from  considering 
the  larger  questions  as  to  the  prerogative  of  the  Crown  in  the 
matter  of  the  exercise  of  acts  of  Executive  Government  as  distin* 
gushed  from  acts  of  legislation  and  as  to  the  right  of  the  Viceroy 
to  exercise  such  rights  as  a  delegate  of  the  Sovereign.  The 
position  of  the  Governor-General  is  different  from  his  position  as 
Viceroy*.  "  An  act  of  sovereignty  done'*  (by  a  person  in  whom 
the  whole  sovereignty  was  delegated  to  him  as  Viceroy  and  who 
represented  the  King  in  the  Government  of  the  country)  "  would 
be  valid  and  obligatory  upon  the  subject  living  within  his  Govern- 
ment provided  the  act  would  be  valid  if  done  by  the  Sovereign 
himself  though  such  act  might  not  be  in  conformity  with  the 
instructions''  which  the  Viceroy  "  might  have  received  for  the 
regulation  of  his  own  conduct.  The  breach  of  those  instructions 
might  well  be  contended  to  be  matter  between  the  Sovereign  and 
his  d^raty  rendering  the  latter  liable  to  censure  or  punishment 
but  not  affecting  the  validity  of  the  act  done^."  But  we  need  not 
pursue  this  matter  further  for  the  reason  already  referred  to. 
Further  there  is  not  even  a  question  of  breach  of  instructions  as 
the  proclamation  relating  to  the  present  subject  is  made  with  the 
full  concurrence  of  His  Majesty  expressed  through  the  Secretary 
of  Stato.  P.  R.  G. 

1,  See  Kinlock  y.  Secretary  of  State  for  India,  (1882)  L.  B.  7  A.  C.  619  at  pp. 
629  and  690 ;  Ifistituie  of  Patent  Agents  v.  Lockioood,  (1894)  A.  0.  847  at  pp.  ^5,  864. 

2.  The  Queen  v.  Secretary  of  State  for  Ward,  (1891)  2  Q.  B.  826  at  p.  887. 

8.    See  Thomas's  Leading  Gases  in  Constitutional  Law,  p.  0.    See  iJso  Tturring's 
Law  rdating  to  Colonies,  pp.  82,  88,  84. 

4.    Camenm  T.  fytf,  8  Kaapp  889  «t  p.  848. 
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ILLEGALITY  OP  PARTITION  OF  THE  PRESIDEtfOT 
OP  PORT  WILLIAM  IN  BENGAL. 


On  the  ftwelf  th  Augast  1765  the  East  India  Company  acquired 
the  Dewany  of  Bengal^  Behar  and  Orissa.  It  should  be  borne  in 
mind  that  the  term  '^  Orissa'^  in  the  Statutes  of  Parliament  and 
the  Regulations  of  the  Governor-General  in  Conncil  passed  before 
1808,  meant  and  included  the  District  of  Midnapore. 

Benares  (in  1774)  and  the  adjoining  provinces  (in  1803)  ceded 
by  Nawab  Visier,  Guttack  and  Balesore  ceded  (in  1804)  by  Bhoons- 
la,  the  Doab  or  the  country  between  the  Ganges  and  the  Jumna 
conquered  in  1804  from  Sdndhiah,  and  part  of  Bundelkhand  con- 
quered in  the  same  year  from  Peiswa^  and  Assam  conquered  in  1826 
from  the  Burmese,  gradually  came  under  the  Presidency  of  Fort 
William  in  Bengal,  which  at  first  consisted  of  Bengal,  Behar  and 
Orissa  as  aforesaid. 

It  became  necessary  to  make  arrangements  for  the  manage- 
ment of  the  Company's  affairs  in  British  India,  and  accordingly  in 
1772  the  Statute  18  Geo.  3,  c.  63,  which  is  known  as  "the  Begu- 
lating  Act''  was  passed  by  the  Parliament,  the  section  7  of  which 
provided  that 

"  for  the  Government  of  the  Presidency  of  Port  William  in 
Bengal  there  shall  be  appointed  a  Governor-General  and  four  Coun- 
cillors ; 

"  and  the  Government  of  the  said  Presidency  and  of  Bengalj 
Behar  and  Orissa  shall  be,  and  hereby  is,  vested  in  the  said  6t>y* 
emor-General  and  Council.'' 

The  same  provision  is  repeated  in  1798  by  8.  24  of  33  Geo.  TIL 
0.  62,  thu8,-« 

*'  And  be  it  further  enacted  that  *  *  the  Government  of  the 
Presidency  of  Port  William  in  Bengal  and  *  *  of  all  the  territorial 
acquisitions  and  revenues  in  the  kingdoms  or  provinces  of  Bengal} 
Behar  and  Orissa  shall  be  vested  ^  ^  in  a  Gk>vemor-General  and 
three  ConnciUors,  &c," 
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Then  cotnea  the  Qovierttment  of  India  Act  of  1888,  8  &  4 
WiH.  4,  c.  86,  S.  88,  of  which  provideB,— 

"  the  territories  now  sabject  to  the  Government  of  the  Preei* 
dency  of  Port  William  in  Bengal  ahaU  be  divided  in  hoo  distinct 
presidencies,  one  of  sach  presidencies  in  which  shall  be  included 
Port  William  aforesaid,  to  be  styled  the  Presidency  of  Fort 
William  in  Bengal,  and  the  other  of  such  presidencies  to  be  styled 
the  Presidency  of  Agra.  '* 

This  section  empowers  the  Coart  of  Directors— 

"  to  declare  and  appoint  what  part  or  parts  of  any  of  the 
territories  under  the  (Government  of  the  Company  the  several 
presidencies  now  suhsittting  or  to  be  established  as  ajoresaid  and 
*  *  to  revoke  or  alter,  in  the  whole  or  in  part,  such  appointment, 
and  such  new  distribution  of  the  same  as  shall  be  deemed 
expedient." 

It  is  clear  from  the  italicized  words  that  the  territories  then 
subject  to  the  four  Presidencies,  namely,  Port  William  in  Bengal, 
and  Madras,  Bombay,  and  Agra,  may  be  redistributed  between 
them.  Assam  and  Sylhet  were  then  included  in  the  Presidency  of 
Fort  William  in  Bengal.  S.  56  of  that  Act  is  most  important  in 
the  present  connection ;  it  runs  as  follows  : — 

**  The  executive  government  of  each  of  the  several  Presi- 
dencies of  the  Fort  William  in  Bengal,  Fort  St.  George,  Bombay, 
and  Agra,  shall  be  administered  by  a  Governor  and  three  Conn* 
cillors,  to  be  styled  '^  The  Governor  in  Council  of  the  said  Presi- 
dencies of  Fort  W^illiam  in  Bengal,  Fort  St.  George,  Bombay,  and 
Agra,  respectively.'' 

*'  and  the  said  Governor  and  Councillors  *  *  shall  have  the 
same  rights  *  *  and  *  *  observe  the  same  order  and 
course  in  proceedings  as  the  Governors  in  Council  of  *  *  Fort 
St.  George  and  Bombay." 

It  should  specially  be  noticed  that  the  language  of  this  section 
is  imperative,  and  it.  is  still  in^foll  force, 
5    * 
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The  operation  however  of  this  Act  with  respect  to  the  division 
of  the  Bengal  Presidency  into  two  presidencies,  wa^  suspended  in 
1835  by  5  &  6  Will.  4,  c  52,  and  the  Governor-General  in  Cooncil 
was  empowered  to  appoint  a  Lieutenant-Governor  of  the  N.  W. 
Provinces  then  included  under  the  Presidency  of  Fort  William  in 
Bengal. 

The  suspension  is  continued  by  S.  15  of  the  Statate  16  &  17 
Vic,  c.  95,  passed  in  1858,  and  it  is  declared  that  during  suspen- 
sion the  appointment  of  a  Lieutenant-Governor  for  N.  W.  Provinces 
under  the  Act  of  1835,  shall  remain  in  force. 

The  next  section  (S.  16)  of  the  said  Act  of  1835  has  a  very  im* 
portant  bearing  ou  the  present  question^  because  it  shows  beyond  the 
shadow  of  doubt  that  it  was  the  declared  intention  of  the  Supreme 
Authority  in  England  that  a  Governor  in  Council  shall  ultimately 
be  established  in  the  Presidency  of  Fort  William  in  Bengal,  and 
this  intention  is  clear  from  all  the  Statutes  bearing  on  the  subject 
This  section  provides  as  follows, — 

"  It  shall  be  lawful  for  the  said  Court  of  Directors  *  *  if  and 
when  they  think  fit  *  *  to  declare  that  the  Govemor»General  of 
India  shall  not  be  Governor  of  the  Presidency  of  Fort  William  in 
Bengal,  but  that  a  separate  Govsbnob  shall  be  appointed  for  such 
presidency. 

''  and  in  such  case  a  separate  Governor  shall  be  from  time  to 
time  appointed  for  such  presidency  accordingly,"  in  the  same 
manner  as  in  Madras  and  Bombay,  ^'  and  unless  and  until  a  separate 
Governor  of  such  presidency  shall  be  constituted  as  aforesaid,  a 
Lieutenant-Governor  may  be  appointed  of  such  part  of  the  territo. 
ries  under  the  Presidency  of  Fort  William  in  Bengal,  other  than 
those  under  the  Lieutenant-Governor  of  N.  W-  IVovinces. 

S.  17  says  that  it  shall  be  lawful  for  the  Court  of  Directors 
to  constitute  one  new  presidency ;  and  it  adds, — 

^'  and  unless  and  until  such  new  presidency  be  constituted  they 
may  authorize  (in  addituni  to  such  appointment  as  are  hereinbefore 
authorized  to  be  continue  and  made  for  the  territories  now  andhere^ 
to/are  under  the  Presidency  of  Fort  William)   the  appointment  iff 
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the  said  Qovemor^General  of  a  Lieatenant-Govemor  for  any  part 
of  the  territories^  &c/' 

It  shoald  be  remembered  that  the  Punjab  had  then  recently 
been  conquered,  and  the  Parliament  had  presumably  that  province 
in  mind  when  they  permitted  the  creation  of  one  new  Presidency. 

In  1854  was  passed  the  Statute  17  &  18  Yic^  c.  77,  whereof 
S.  3  authorizes  the  Governor-General  in  Council  to  assume  at  its 
discretion  the  direct  government  of  any  part  of  India. 

It  was  by  virtue  of  this  Statute  that  in  1874  Assam  and  Sylhet 
were  taken  under  the  immediate  management  of  the  Governor- 
General  in  Council,  for  which  they  passed  Acts  8  and  12  of  1874. 

S.  4  of  this  Statute  throws  considerable  light  on  the  disputed 
question^  by  authorising  the  Governor  General  of  India  in  Coun- 
cil,— 

*'to  declare  and  limit  the  extent  of  the  authority  of  the 
Governor  in  Council,  Governor,  or  L.  G.  of  Bengal,  or  of  Agra,  or 
N.  W.  Provinces  who  is  now  or  may  be  hereafter  appointed/' 

S.  5  also  contemplates  the  ultimate  appointment  of  a 
Governor  in  Council. 

In  1861  was  passed  the  Indian  Councils  Act  24  &  25  Vic,  c. 
67,  of  which  S.  22  defines  the  extent  of  the  powers  of  the 
Governor-General  in  Council  to  make  laws  and  regulations  at 
their  meetings.  But  it  lays  down  most  important  restrictions  on 
their  power  in  the  shape  of  the  following  proviso^  namely, 

*^  Provided  always,  that  the  said  Governor-General  in  Council 
shall  not  have  the  power  of  making  any  laws  or  regulations  which 
shall  repeal  or  in  any  way  affect  any  of  the  provisions  of  this 
Act, 

^'  or  any  of  the  provisions  of  the  Government  of  India  Act,  1888, 
and  of  the  Government  of  India  Act,  1858,  and  of  the  Government 
of  India  Act,  1854,  which  after  the  passing  of  this  Act,  Bhail 
remain  in  force.'* 
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It  is  worthy  of  special  remark  that  all  the  provisions  of  the 
aforesaid  Acts  relating  to  the  creation  of  a  Governor  in  Coancilfor 
the  Presidency  of  Fort  William  in  Bengal  are  thus  kept  intact 
and  that  all  the  sections  of  this  Act  must  be  subject  to  this  proviso. 

8. 46  of  this  Act  authorizes  the  Governor-Greneral  to  constitute 
new  provinces  for  the  purposes  of  this  Act  and  to  appoint  a 
Lieutenant-Governor  to  a  province  so  constituted 

And  S.  47  empowers  the  Governor-General  in  Council  to 
fix  by  proclamation  the  limits  of  any  presidency  for  the  purposes 
of  this  Act^  and  further  by  proclamation  to  divide  or  alter  the 
lifniia  of  any  presidency. 

Professing  to  act  under  the  above  S.  46,  the  Governor-General 
has  issued  a  proclamation  constituting  Assam  into  a  new  province 
to  which  he  has  also  appointed  a  Lieutenant-Governor. 

Now  it  will  be  universally  admitted  that  standing  by  itself, 
Assam  cannot  be  conatituted  into  a  province  having  a  Lieutenant- 
Gt)vernor. 

If  the  tract  of  laud  called  Assam  cannot,  having  regard  to 
the  amount  of  its  revenues,  bear  the  expenses  consequent  on  its 
being  constituted  into  a  province,  with  the  luxury  of  maintaining 
a  highly  paid  Lieutenant-Governor  and  his  Secretaries  and  a 
Board  of  Bevenuoi  it  can  by  no  means  be  held  to  be  intended  by 
the  statute  to  be  so  constituted. 

How  provisions  like  those  contained  in  the  said  Ss.  46  and 
47  are  to  be  construed,  are  thus  stated  in  Maxwell's  well-known 
treatise  on  the  Interpretation  of  Statutes, — '^  On  the  same  general 
principle^  enactments  which  confer  powers  are  so  construed  as  to 
meet  all  attempts  to  abuse  them  either  by  exercising  them  in  cases 
not  intended  by  the  statute,  or  by  refusing  to  exercise  them  when 
the  occasion  for  their  exercise  has  arisen.  Though  the  act  done 
was  ostensibly  in  execution  of  the  statutory  power,  and  within  its 
letter  it  would  nevertheless  be  held  not  to  come  within  the  power, 
if  done  otherwise  than  honestly,  and  in  the  spirit  of  the  enact- 
ment.'*    Third  Edition,  p.  171. 
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Let  all  right-thinking  persons  say  whether  in  the  present 
instance  the  power  conferred  on  the  Oovernor-Gener&l  by  the  said 
S.  46  has  been  exercised  ''  honestly  and  in  the  spirit  of  the  enact- 
ment" to  use  the  words  of  that  treatise^  too  strong  however  to 
be  used  with  respect  to  the  action  of  snch  augnst  personages  as 
His  Excellency,  bat  the  harrying  on  the  Partition  apparently  on 
purpose  to  prevent  a  discassion  in  Parliament  seems  to  jastify  the 
people  to  make  that  charge. 

It  does  not  reqaire  any  argument  to  prove  that  withont 
dividing  the  Presidency  of  Fort  William  in  Bengal  and  adding  a 
number  of  its  Districts  to  Assam^  no  new  province  could  be  consti- 
tuted. 

Hence  simultaneously  with  the  issue  of  the  proclamation 
"  ostensibly  in  execution  of  the  statutory  power''  given  by  S.  46, 
"and  within  its  letter,"  another  proclamation  purporting  to  be 
under  S.  47,  appeared,  whereby  the  Governor-General  in  Council 
either  under  the  pretext  of  fixing  the  limits  of  the  Bengal 
Presidency  or  of  the  newly  created  Province,  or  under  the  pretext 
of  dividing  or  altering  the  limiU  of  either  the  Bengal  Presidency 
or  the  new  Province,  divided  the  Presidency  of  Port  William  in 
Bengal,  and  declared  that  a  number  of  the  Bengal  Districts  should 
form  part  of  the  new  province  of  Assam. 

We  were  not  aware  that  fixing,  dividing  or  altering  the  limits 
of  a  Presidency  or  Province  means  the  same  thing  as  dividing 
the  Presidency  into  two  parts,  and  severing  one  such  part  consisting 
of  eight  or  nine  entire  Districts  from  It  and  adding  the  same  to 
Assam,  without  which  it  could  not  be  raised  to  the  position  of  a 
newly  created  Province. 

But  we  have  already  observed  that  once  the  Bengal  Presi- 
dency had  to  be  divided  into  two  Presidencies;  and  that  it  could 
be  done  only  by  a  statute  of  the  Parliament,  hence  it  is  beyond 
the  power  of  the  Indian  Government  to  do  the  same  thing  without 
the  sanction  of  the  Parliament :  for^  Expresaio  unius  est  exclttsio 
aUerius. 

Neither  the  letter  nor  the  spirit  of  the  sections  appears  to 
justify  what  has  been  done,  namely,  the  creation  of  a  new  Province 
by  dividing  an  existing  Presidency. 
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It  is  no  doubt  true  that  the  Governor-General  in  Council 
has  under  8.  4  of  the  Statute  28  &  29  Vic,  C.  17,  the  power  of 
re-distributing  the  territories  subject  to  the  existing  Presidencies 
and  Lieutenant-Governorships,  in  such  manner  as  to  them  may 
seem  expedient.  But  that  section  cannot  apply  to  the  present 
case  which  is  altogether  different  from  what  is  authorised  by  that 
section.    Let  there  be  a  Province,  before  you  apply  that  section. 

It  is  worthy  of  remark  that  Assam  is  still  sutject  to  the 
jurisdiction  of  the  Calcutta  High  Court,  and  as  such  a  part  of 
the  Presidency  of  Fort  William  in  Bengal,  although  the  powers 
of  the  Lieutenant-Governor  and  the  Board  of  Bevenue  were  with* 
drawn  from  it ;  so  this  Presidency  has  really  been  partitioned  by 
the  Government  without  any  authority  so  to  do. 

S.  5  of  this  Act  throws  considerable  light  on  the  present 
question.  It  imposes  an  important  restriction  en  the  power  of 
redistribution  granted  by  the  preceding  sections,  namely,  that 
they  Qannot  in  the  exercise  of  the  said  power,  transfer  an  entire 
zila  or  disUric  t  from  one  Presidency  or  Lieutenant-Govemorship 
to  another,  without  the  previous  sanction  of  His  Majesty. 

Now  this  Act  shows  beyond  doubt  that  they  cannot,  by  pre- 
tending to  fix  or  divide  or  alter  the  limits  of  a  Presidency  or 
province,  in  the  exercise  of  the  power  conferred  on  them  by  the 
aforesaid  S.  47  of  the  India  Councils  Act  of  1861,  divide  the 
Presidency  of  Fort  William  in  Bengal  and  transfer  a  large  number 
of  its  districts  to  the  fictional  province  of  Assam.  Their  exercise 
of  the  power  under  that  section  was  intended  to  affect  only  a 
fractional  portion  and  not  the  entirety  of  a  District,  as  is  abnn* 
dantly  clear  from  the  later  Act. 

If  they  had  had  that  power  under  the  said  S.  47,  then 
the  provision  relating  to  redistribution  under  the  said  S.  4  of 
28  &  29  Vic,  0.  17,  would  have  been  unnecessary  and  super- 
fluous and  altogether  uncalled  for. 

The  conclusion,  therefore,  seems  to  be  irresistible  that  oon* 
struing.  Ss.  46  and  47  under  which  the  Government  profess  io 
ismie  the  proclamations  dividing  the  Bengal  Presidency)  itt  tk 
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light  of  the  recognised  canons  of  interpretation  of  statates^— ihe 
proclamations  are  bnt  the  effect  of  an  abase  of  the  powers  confided 
to  them  and  as  snch  contrary  to  the  law. 

Althongh  the  Govemor-Geiieral  in  Conncil  are  nsaally  called 
by  the  name  of  the  Supreme  Government,  yet  it  should  be.  remem- 
bered that  they  are  subordinate  to  the  King  and  Parliament^  and 
their  power  is  a  delegated  one,  and  defined  by  the  statutes  which 
they  cannot  transgress. 

Their  powers  under  those  sections  are  expressly  stated  to  be 
subject  to  the  provisions  of  the  Government  of  India  Acts  of  1883 
and  1853  and  1854.  And  the  arm  of  the  High  Court  is  long  and 
strong  enough, 'to  reach  and  prevent  even  the  Supreme  Government 
from  committing  an  act  contrary  to  them. 

It  is  asserted  that  the  course  adopted  by  the  Government  is 
necessitated  by  the  incapacity  of  one  Lieutenant-Governor  for 
superintending  the  affairs  of  this  large  Presidency  of  Fort  William 
in  Bengal. 

But  it  is  the  intention  of  the  Parliament  abundently  demon- 
strated by  those  Acts  that  the  appointment  of  a  Lieutenant- 
Governor  is  only  a  provisional  arrangement.  We  have  already 
cited  the  provisions  of  the  Government  of  India  Act  of  1838^  relat* 
ing  to  the  appointment  of  a  Gt>vemor  in  Council  for  the  Presiden- 
cy of  Fort  William  in  Bengal,  and  in  the  mean  time  of  a  Lieute- 
nant-Gk)vemor. 

If  therefore  the  Gov^nraent  of  Bengal  has  proved  to  be 
beyond  the  capicity  of  a  Lieutenant-Governor,  the  Governor-General 
of  India  in  Council  is  bound  to  give  effect  to  the  law  requiring  the 
^pointment  of  a  Governor  in  Council.  By  refusing  to  exercise 
the  powers  in  that  behalf,  when  the  occasion  for  their  exercise  has 
arisen,  they  would  be  abusing  the  powers  entrusted  to  them  in 
that  behalf. 

The  following  propositions  embody  the  resume  of  the  foregoing 
argument,  namely, — 

1.  That  by  the  will  and  command  of  the  sovereign  authority 
in  England,  expressed  in  Statutes  of  Parliament,  British  India 
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was  at  first  divided  into  three  Presidencies^   each  to  be  governed 
by  a  Governor  in  Conncil. 

2.  That  the  Bengal  Presidency  having  grown  too  large  hj 
the  addition  of  newly  conquered  territories  it  was  by  the  will  and 
command  of  the  same  authority  to  be  subdivided  into  two  presi- 
dencies, smd  not  to  three,  as  is  now  sought  to  be  done. 

3.  That  it  was  the  will  and  command  of  the  same  authority 
that  each  of  the  four  Presidencies  must  be  governed  by  a  Governor 
in  Council,  the  Government  by  Lieutenant-Governors  being  a  pro- 
visional arrangement  only. 

4.  That  the  Governor-General  alone,  or  in  Conncil,  has  no 
}X)wer  to  subdivide  any  of  the  four  Presidencies. 

5.  That  the  new  provinces  which  the  Governor-General  alone 
or  in  Council  are  empowered  to  create  must  centrist  of  territories 
other  than  those  included  in  any  of  the  four  Presidencies,  which 
territories  again  must,  standing  by  themselves,  be  sufficient  to  be 
raised  to  the  rank  of  a  Province. 

6.  That  the  Governor-General  has  no  power  to  constita'e 
^ssam  and  Sylhet  into  a  new  Province,  Jst,  becausej  they  are  not 
sufficient,  and  2ndly,  because,  they  still  form  part  and  parcel  of  the 
Presidency  of  Port  William  in  Bengal,  the  division  of  which  is 
not  authorised. 

7.  That,  under  the  circumstances,  the  Governor-General  in 
Council  is  bound  to  appoint  a  Governor  in  Council  for  Bengal. 

8.  That  the  wisdom  of  the  Parliament  cannot  be  replaced 
by  that  of  an  inferior  body  of  half  a  dozen  persons  like  the 
Government  of  India  whom  the  Parliament  has  created,  and  so 
the  command  for  the  appointment  of  a  Governor  in  Council  most 
be  obeyed  when  the  occasion  has  arrived. 

9.  That  if  the  Government  of  India  think  that  a  command  of 
the  sovereign  embodied  in  an  Act  of  Parliament  ought  not  to  1« 
enforced  but  should  be  replaced  by  a  difEerent  one,  they  most 
humbly  represent  their  views  to  the  supreme  authority  in  Bngland; 
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they  cannot  ignore  the  same  and  act  according  to  their  own  will 
and  pleasure. 

On  these  grounds  the  Partition  of  the  Presidency  of  Fort 
William  in  Bengal  appears  to  be  contrary  to  the  letter  as  well 
as  to  the  spirit  of  the  Government  of  India  Acts. 

GOLAPCHANDEA  SARKAB. 


NOTES  OF  INDIAN  CASES 


Raja  of  Vqianagaram  v.  Dantivada  Ohelliah.— I.  L.  R.,  28 

M.  84; — It  seems  to  us  that  the  right  conclusion  has  been  arrived 
at  in  this  case.  Tie  reasoning,  however,  does  not  appear  to  be  quite 
satisfactory.  Madras  Act  III  of  1895  prohibits  an  alienation  of  a 
service  inam.  If  S.  5  of  the  Act  stopped  there,  there  would  be  no 
inhibition  of  a  court  sale.  A  decree  that  recognised  a  private  aliena« 
tion  and  enforced  it  might  be  wrong,  but^  however  opposed  to 
public  interests,  the  executing  court  would  not  be  at  liberty  to  disre- 
gard the  decree.  But  the  Act  goes  further  and  says  that  a  court 
shall  not  attach  or  sell  the  inam.  This  is  a  direction  addressed  to 
the  executing  court.  Whatever  the  decree  may  say  the  court 
executing  it  would  be  bound  to  obey  the  direction  not  to  sell.  It 
is,  of  course,  open  to  contend  that  by  the  words  *  attach^  or  *  sell*  the 
section  is  confined  to  money  decrees  enforceable  by  attachment  and 
sale  of  property.  But  the  words  of  the  section  are  not  ^  attach  and 
seir  but  ^  attach  or  sell'  and  having  regard  to  the  policy  of  the  Act  a 
sale  by  the  executing  Court  is  prohibited  whether  such  sale  is  di- 
rected by  the  decree  or  is  in  pursuance  of  a  simple  money  decree 
which  by  law  may  be  enforced  by  attachment  and  sale  of  property. 
The  general  rule  that  the  executing  coart  is  bound  to  execute  the 
decree  without  reference  to  any  error  of  law  in  the  decree  itself  is 
subject  to  the  exception  of  a  direction  not  to  sell  certain  species  of 
property.  We  feel  a  difficulty  in  understanding  the  position  that  the 
direction  for  sale  was  ultra  vires.  The  court  is  wrong  in  recognising 
the  alienation  and  directing  a  sale  by  the  decree.  But  we  fail  to  see 
how  it  is  more  than  a  disregard  of  a  plain  provision  of  law  and  becomes 
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a  direction  given  without  juribdiction  We  must  adopt  the  lan- 
guage of  Lord  Hobhouse  in  Malkarjun  v.  Narhari^  and  say  the 
court  had  jurisdiction  to  decide  wrong  as  well  as  right.  Butas^ 
suming  that  the  decree  was  intra  viret/,  we  tldnk  the  executing 
court  is  precluded  from  enforcing  the  decree  by  the  direction  not 
to  sell. 

Kotamrajn  Venkatrayudu  v.  Emperor— I.  L.  K.,  28  M.  90  :— 
The  point  raised  in  this  case  is  one  of  considerable  difficulty. 
Does  a  student  commit  forgery  who  produces  a  false  certificate  of 
his  age  before  the  Begistrar  with  a  view  to  his  being  admitted  as  a 
candidate  to  the  Matriculation  examination.  We  may  say  at  once 
that  we  are  unable  to  agree  with  the  decision  of  the  majority.  It 
is  to  be  regretted  that  the  case  was  not  taken  to  the  Privy  Cooncil 
although  an  attempt  was  made  to  do  so.  Some  of  the  judges  have 
apparently  found  it  difficult  to  confine  their  attention  to  the  legal 
problem  without  being  swayed  by  consiuerations  of  supposed  expedi- 
ency. The  decisions  of  the  Court  are  not  easily  reconoileable.  It 
seems  at  first  sight  difficult  to  distinguish  the  present  case  from 
Regina  v.  Toshach*  and  Queen  Empress  v.  Abbas  AU^  where 
the  making  of  a  false  certificate  was  intended  ns  a  qualifi- 
cation  for  admission  to  an  examination  as  a  master  mariner  and  a 
marine  engineer.  But  as  pointed  out  by  Bishop  in  S.  534  of  Vol. 
II  of  his  Criminal  Law  the  English  Judges  went  to  the  very  verge 
of  the  law  in  deciding  it  as  they  did  the  case  of  Regina  v.  Toshach* 
What  the  majority  of  the  judges  appeared  to  have  failed  to  keq) 
in  view  is  the  important  element  that  the  false  writing  should,  if 
genuine^  be  of  apparently  legal  efficacy  or  the  foundation  of  l^gal 
liability.  It  is  not  easy  to  pretend  that  the  certificate  of  character 
in  the  present  case  has  any  legal  efficacy.  The  remote  connection 
between  the  passing  of  the  examination  and  the  possibility  of  em- 
ployment in  the  public  service  which  creates  legal  rights  cannot  be 
regarded  as  conferring  any  legal  efficacy  on  the  certificate.  Mr. 
Justice  Subrahmanya  Aiyar  suggests  that  defrauding  involves  the 
idea  of  loss  or  some  risk  of  a  loss.  Assuming  that  this  is  oorreot 
with  reference  to  the  use  of  the  word  in  ordinary  parlance  we  are 


1.  1.  L.  E.,  25  B.  887  at  847.  8.     I.  L.  R.,  26  C   613. 

2.  4  Cox's  Criminal   Caeefl,  p.  38. 
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anable  to  see  the  implication  in  the  use  of  the  word  with  reference 
for  example^  to  Ss.  468,  466.  We  feel  we  are  on  snrer  gronnd  in 
taking  the  view  of  Davies,  J.,  that  the  writing  has  no  legal  efficacy 
in  procaring  admission  to  an  examihation  and  is  remotely  connected 
with  the  pablic  serrice  or  with  any  particular  employment. 


SUMMARY  OF  RECENT  CASES. 

Bavenaworth  r.  Tindale  [1905],  2  Ch.  1. 

Will'^GonsUruetion — Yearns  wage^-^Legacy^^  Servant ». 

There  is  a  distinction  in  substance  between  yearly,  monthly 
and  weekly  wages  in  gifts  or  bequest  to  servants  of  such  wages. 

A  bequest  to  a  servant  of  a  year's    wages  dooH  not  extend 
to  servants  employed  at  wages  calculated  by  the  week  or  month. 

Blaehwell  v.  Pennant,  9  Hare^  561  followed. 


F.  King  &  Oo.  V.  OUlard  &  Oo.  [1905],  2  Ch.  7. 
CoBtft — Discretiofh  of  Jvdge — Appeal. 
An  appeal  as  to  costs  will  not  ordinarily  lie. 

But  where  the  jadge  in  depriving  a  party  of  costs^  assigns  as 
the  sole  ground  for  the  same,  some  reason  which  is  not  open  to  him 
or  is  unsustainable!  an  appeal  as  to  costs  will  lie. 

A  successful  defendant  cannot  be  deprived  of  co^its  on  the 
ground  of  improper  conduct  not  connected  with  the  issue  as 
between  himself  and  the  plaintiff  (such  as  a  misrepresentation  to  the 
public.) 

Where  the  defendants  in  an  action  for  passing  off  their  goods  as 
^ose  of  the  plaintiff  stated  in  the  wrappers  that  they  had  obtained 
medals  and  awards,  but  the  medals  and  awards  were  not  obtained 
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for  these  goods   but  for  other  goods  of  the  defendants  and  the 
plaintiff  failed  upon  the  merits  : — 

Beld  (1)  that  the  defendants  did  not  act  dishonestly^ 

and  (2)  that  even  if  there  was  a  misrepresentation^  the  same  was 
not  in  relation  to  the  plaintiff's  case  and  the  defend- 
ants were  entitled  to  their  costs 


In  re  North  of  England  Steamship  Company  [ld05],  2  Ch.  15. 

Company-^8pec9ul  re^iolutiofi, — Contingent  Notice, 

A  clause  in  the  Articles  of  Association  providing  that,  if  it  is 
intended  to  pass  a  special  resolution,  the  two  meetings  required 
under  S.  51  of  the  Companies  Act  may  be  convened  in  one  and 
the  same  notice,  and  that  the  notice  as  regards  the  second  meeting 
may  convene  it  contingently  on  the  resolution  in  the  first  meeting 
being  passed  by  the  requisite  majority,  is  not  inconsistent  with 
S.  51  of  the  Companies  Act  and  is  not  invalid. 

Decision  of  Buckley^  J.  [1905],  1  Ch.  609,  reversed. 


Fletcher  v.  OoUis  [1905],  2  Ch.  24. 

Truiftee  and  Cesttti  que  trust^^Breach  of  trust — ConcurreneA  hy 
benefidary^-^Right  of  indemnity. 

A  cestui  que  trust  who  has  concurred  in  a  breach  of  trust  by 
the  trustee  cannot  be  allowed  to  take  proceedings  against  the 
trustee  for  the  breach  of  trust  although  the  cestui  que  trust  may  not 
have  derived  any  benefit  to  himself  from  the  breach  of  trust. 

That  is  the  general  rule,  although  there  may  be  circumstances 
which  will  justify  exceptions  to  the  rule. 

Per  Bomer,  L.J.  : — A  beneficiary  consenting  to  a  breach  of 
trust  by  the  trustee,  but  not  instigating  or  requesting  the  latter  to 
commit  the  same^  is  not  bound  to  indemnify  the  trustee  (oat  of  his 
interest  in  the  trust  estate)  if  the  beneficiary  receives  ifo  persosal 
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benefit  from  the  breach  of  trust.  Where  a  trustee  replaces  at  the 
instance  of  a  remainderman  trust  funds  dealt  with  by  him  wrong* 
fully  with  the  concurrence  of  the  tenant  for  life,  the  latter  is  not 
entitled  to  the  income  of  the  trust  funds  so  replaced  by  the  trustee. 


Price  V.  Newton  [1905],  26  Ch.  55. 

Will-^Conetrtiction-^Deposit  in  Bank — Beady  money--^ Pecuniary 
investments. 

Money  on  deposit  with  a  banker  subject  to  ten  days'  notice  of 
withdrawal,  although  carrying  interest,  will  not  pass  under  a  bequest 
of  "  ready  money ''  or  in  the  absence  of  special  circumstances 
under  a  bequest  of  "pecuniary  investments''. 


Harington  v.  Watts  [1905],  2  Ch.  60. 

Will — Constmction — Officers^    Mess — Library   and   Plate — Chari- 
table  gift — Gift  for  old  officers--^  Perpetuity — 43  Eliz.  C,  4. 

A  bequest  by  a  testator  for  maintaining  a  library  and  purchas- 
ing plate  for  the  OflScers'  Mess  of  ihe  Regiment  to  which  the 
testator  belonged,  is  one  for  a  general  public  purpose  as  tending 
to  increase  the  efficiency  of  the  army  and  aid  taxation  and  is  a 
good  charitable  gift  within  the  meaning  of  43  Eliz,  C.  4. 

A  bequest  of  some  houses  for  the  use  of  old  officers  of  the 
testator's  regiment  at  a  small  rent  during  their  lives  is  not  chari- 
table and  is  void  for  perpetuity. 


Peglar  v.  Oillatt  [1905],  2  Oh.  70. 

Will'^Testator^s  incapacity  to  devise — Estoppel. 

The  doctrine  of  election  appUes  to  a  case  where  the  question  is 
whether  the  same  person  is  entitled  to  say  that  the  will  is  valid  in 
his  favor  in  some  respects  and  invalid  as  against  him  in  other  res- 
pects as  disposing  of  his  own  property  and  not  to  a  case  where 
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the  qaestion  is  whether  a  person  is  entitled  to  treat  a  certain  part  of 
a  testamentary  disposition  as  a  will  and  another  part  as  not  a  will. 


Ooulder  v.  Ooulder  [1905],  2  Ch.  100. 
Will-^ConHtrnction — Share  of  residue^^Gifi  over — Legatee  d%$en» 
titled  prior  to  '^  actual  payment/* 

A  gift  over  of  such  part  of  a  share  of  the  residue  as  the  lega- 
tee may,  prior  to  actual  payment,  ^leprive  himself  of  the  right  to 
receive  is  valid. 

Bainfbrd  v.  Jamet  Keith  and  Blackman  Company,  Limited 
[1905],  2  Ch.  147. 

Company^^Bhare  c.ertificate^-^Begistr  ff  of  shares  without  production 
of  certificate — Faise  declaration — Notice  through  Agents^ 
Authority  to  lend  money — Trusted  servant. 

Where  a  clause  in  the  Articles  of  Association  empowered  Direc- 
tors on  behalf  of  the  Company  to  "  lend  money  "  and  generally  to 
imdertake  such  other  financial  operations  as  might  in  their  opiDion 
be  useful  or  incidental  to  the  general  business  of  the  Company, 
there  was  sufficient  authority  to  the  Directors  by  virtue  of  that 
clause  to  grant  a  loan  to  a  trusted  and  confidential  servant  of  the 
Company. 

Where  C,  the  restored  holder  of  shares  in  a  limited  Company,  de- 
posited the  certificate  with  K  as  security  for  a  loan,  and  C,  unknown 
to  B,  sold  the  shares  to  Y  for  £90  and  got  the  shares  registered  in 
T's  name  after  making  a  declaration  that  tlio  certificate  was  with 
a  friend  f  but  not  as  security,  and  the  Company  received  £90,  the  sale 
proceeds  from  Y,  in  liquidation  of  a  debt  due  by  C  : — 

Held:-- (I)    that  the    Company    had   uotice    of    R's    charge 
through  their  agents  ; 

and  (2)  that  R  was  entitled  to  recover  from  the  Compamy 
£90. 

Decision    of   Farwell,  J.,  in  [1905],  I  Ch.  296  reversed. 
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Braithwaite  t*.  Foreign  Hardwood  Ctompany  [1905], 
2  K.B.  b4^3. 

Bale  of  goods— Delivery  hy  instalmentu —  Wrongful  repudiation  by 
buyer — Some  goods  shipped  not  answeririg  description — Cow- 
ditions  precedent —  Waiver  by  buyer — Measure  of  damages. 

Where  there  is  an  obligation  to  deliver  goods  (rosewood)  by 
instalments  as  each  instalment  is  tendered  under  the  contract  the 
buyer  must  be  ready  and  willing  to  perform  the  contract  as  well  as 
the  seller^ 

Where  the  buyer  repudiates  the  contract  on  a  ground  which  is 
unsustainable  fas  that  the  seller  has  broken  his  contract  by  selling 
similar  goods  to  a  stranger  when  there  is  no  snch  contract)  and  the 
seller  has  shipped  the  first  instalment  of  the  goods  to  the  buyer 
and  sends  the  bill  of  lading  to  the  buyer  who,  however,  refused  to 
take  it  insisting  upon  his  prior  repudiation,  the  act  of  the  buyer 
will  amount  to  a  waiver  of  the  performance  by  the  seller  of  the  con- 
ditions precedent  which  otherwise  will  be  necessary  to  the  enforce- 
ment by  the  seller  of  the  contract.  Where  there  was  a  repudiation 
by  the  buyer  of  the  contract  and  the  seller  shipped  goods, 
part  of  which  did  not  answer  the  description  bat  the  buyer  refused 
acceptance  on  the  ground  of  prior  repudiation  which  was  wrongful, 
the  buyer  had  by  his  conduct  waived  the  performance  of  conditions 
precedent  on  the  part  of  the  seller  and  had  no  right  to  insist  upon 
any  defence  which  he  might  have  by  reason  of  the  seller's  non-per- 
formance of  his  part  of  the  contract  in  relation  to  the  delivery  of 
goods  and  the  seller  would  be  entitled  to  recover  damages  based 
upon  the  difEerence  between  the  contract  price  of  the  goods  (rose- 
wood) and  the  price  for  which  he  sold  them. 


Moran  Oalloway  and  Oo.  v.  Uzielli  [J905],  2  K.  B.  555. 

Marine  Insurance^-Insurable  interest — Expectatiim — Might  to 
proceed  in  rem  for  disbursement — Necessaries — 3  &  4  Vic. 
C.  65,  8.  6— No  lien. 

Although  an  interest  to  be  insurable  is  not  necessarily  a  right, 
l^;al  or  equitable,in,  or  a  charge  upon  or  arising  out  of  the  ownership 
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of,  the  thing  exposed  to  the  risks  insured  against  and  any  interest 
may  be  insured  which  is  dependent  on  the  safety  of  the  thing 
exposed  to  such  risks,  still  it  must  in  all  cases  at  the  time  of  loss  be 
an  interest  legal  or  equitable  t«nd  not  merely  an  expectation 
however  probable. 

A  creditor  of  a  shipowner  has  not  an  insurable  interest  in  all 
the  shipowner's  property  which  is  exposed  to  maritime  risks. 

Advances  for  repair  of  ship  gives  no  insurable  interest  in  the 
ship  to  the  person  advancing  unless  when  secured  by  a  Hen  by  law 
or  contract. 

The  foundation  of  the  rules  as  to  insurable  interest  is  that  the 
contract  of  marioe  insurance  is  essentially  a  contract  of  indemnity. 

Unless  the  assured  is  exposed  to  a  risk  of  real  loss  by  the  perils 
insured  agaiust  the  contract  is  not  one  of  indemnity  but  is  a  mere 
wagering  contract  which  cannot  be  enforced. 

Where  a  person  has  made  advances  for  *  necessaries'*  witliiu 
the  meaning  of  3  &  4  Vic.  c,  65,  S.  6  (The  Admiralty  Court  Act), 
although  he  may  have  no  lieu  on  the  ship  with  respect  to  such 
advances,  he  has  an  insurable  interest  as  he  can  proceed  in  rem 
(against  the  ship)  under  the  Admiralty  Court  Act  for  the  recovery 
of  such  advances. 


Lewis  V.  Baker  [1905],  2.  K.  B.  576. 
Landlord  afid   tenant — Tenancy  at  yearly  rent — Determination  of 

tenancy  "  as  hereinafter  mentioned*' — Three   months*  notice  to 

quit — Expiration  of  notice. 

Where  a  public  house  was  let  from  a  certain  date  until  such 
tenancy  was  determined  (as  provided  thereinafter  under  the  agree- 
ment of  tenancy)  at  a  yearly  rental  payable  quarterly  on  certain 
named  days  and  it  was  provided  that  the  tenant  should  keep  the 
premises  in  repair,  pay  rates  and  taxes,  obtain  renewal  of  Ucenses 
when  necessary  and  not  assign  or  underlet  without  the  landlord's 
assent  and  that  it  should  be  lawful  for  either  party  to  determine 
the  tenancy  thereby  created  by  giving  to  the  other  3  calcmdar 
months*  notice  in  writing  for  that  purpose. 

Held  (1)  that  the  agreement  created  a  yearly  tenancy  ; 

and  (2)  that  the  tenancy  was  determinable  only  by  8  months' 
notice  expiring  with  any  year  of  the  tenancy. 
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JOTTINGS  AND  CUTTINGS. 


The  Jury  Rules  amendment : — 

IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS, 
CROWN  SIDE. 

The  '/6th  day  of  July  1905. 

It  is  hereby  ordered,  ander  and  parsuant  to  the  provisions  of 
S.  813  of  the  Code  of  Criminal  Procedare  (Act  V  of  1898)  and  all 
other  powers  the  Court  thereanto  enabling,  that  the  following 
aioendment  be  made  in  Rnle  S  of  the  Jury  Rales  of  1876,  viz.  :-^ 

That  instead  of  the  officers  designated — 

(i)    The  Superintendent  of  the  Madras  Harbour  Works  and 
the  Executive  Staff  and 

(ii)     The  Traffic  Manager,  Harbour  Trust  Board,  and  the  Pre- 
ventive Officers,  Harbour  Trust  establishment, 

the  following  be  substituted  : — 

(i)     The  Chairman,  Harbour  Trust  Board. 

(ii)    The  Traffic  Manager  of  the  Harbour  Trust  Board  and  bis 
Executive  Staff,  and 

(iii)    The  Engineer  of  the  Harbour  Trust  Board  and  his  Bxedn* 
tive  Staff. 

(Signed)     S.  Subramaniem,  Offg.  Chief  Justice. 


im,         y 


)  J.  A.  Davies, 

)  R.  S.  Benson, 

)  H.  T.  Boddam,  ^     Judges. 

)  Lewis  Moore,  | 

)  C.  Sankaran  Nair,  J 


(True  copy). 

.")  J.  R 

21th  ^'july  1 905.  )  ''   Glerk  of  dke  Crown. 


Crown  0p?icb,  High  Court,  "^  J.  R.  ATKINSON, 

Madras,  >    In  charge  of  the  Office  of  the 
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PBIVT  COUNCIL  PRACTICE, >^ 
NOTIFICATION. 

His  Majesty  in  Council  having  by  Order  in  Council  dated 
the  20th  March  1905  amended  the  procedure  to  be  followed  in 
England  in  regard  to  Appeals  to  the  Privy  Council  when  the 
respondent  fails  to  enter  an  appearance^  the  High  Court  has  made 
the  following  addition  to  the  Rules  of  the  High  Courts  Appellate 
Side^  Madras,  in  order  that  the  parties  to  Appeals  to  the  Privy 
Council  from  Madras  may  have  the  benefit  of  the  procedure 
,  provided  by  the  said  Order  in  Council : — 

Rule  12A'A. — (1)  The  Transcript  Beoord  (or  Supplementary 
Record)  shall  include  a  copy  of  the  notice  issued  to  the  respondent 
(or  to  any  person  brought  on  the  record  as  respondent  after  the 
admission  of  the  appeal)  under  S.  603,  Civil  Procedure  Code,  and 
tiie  return  thereto,  together  with  a  certificate  by  the  Registrar 
that  the  notice  has  been  duly  served. 

(2)  When  special  leave  to  appeal  has  been  granted  by  His 
Majesty  in  Council,  and  intimation  thereof  is  received  in  the  High 
Court,  notice  of  the  grant  of  such  special  leave  shall  be  given  to 
the  respondent,  and  a  copy  of  this  notice,  and  the  return  thereto, 
together  with  a  certificate  by  the  Registrar  that  it  has  been  daly 
sdrvedj  shall  form  part  of  the  Transcript  Record. 

(8)  Where  the  name  of  a  person  has  been  brought  on  the 
Jlecord  of  the  Appeal  as  respondent  by  an  Order  of  His  Majesty 
in  Council,  and  intimation  thereof  is  received  in  the  High  Coart, 
notice  of  the  f a^ct  shall  be  given  to  the  said  respondent  through 
his  pleader,  if  any,  and  a  copy  of  this  notice,  and  the  retom 
thereto,  tc^ether  with  a  certificate  by  the  Registrar  that  snob 
notice  has  been  duly  served,  shall  form  park  of  the  Transcript 
Record,  or  Supplementary  Record,  if  any ;  or,  shall  be  separately 
transmitted  to  His  Majesty  in  Council. 

(4)  When  the  Transcript  Record,  or  Supplementary  Record, 
in  sn  Appeal  to  His  Majesty  in  Council  has  been  despatched  to  the 
Registrar  of  the  Privy  Council,  notice  of  the  despatch  shall  be  given 
to  the  parties  through  their  pleaders^  if  any,  and  by  affixing  a  copy 
of  the  notice  on  the  Notice  Board  of  the  Court,  and  a  copy  of  this 
notice  and  a  certificate  by  the  Registrar  showing  the  fact  and 
iQaimer  of  service  shall  be  transmitted  to  the  Privy  Council* 
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(5)  When  the  Transcript  Record,  or  Supplementary  Becord^ 
has  been  received  by  the  Kegistrar  of  the  Privy  Council,  notice  of 
such  receipts  shall  be  given  to  the  parties  through  their  pleaders,  if 
any>  and  by  affixing  a  copy  of  the  notice  on  the  Notice  Board  of  the 
Court  as  soon  as  the  Registrar  of  the  Privy  Council  has  acknow* 
ledged  the  receipt  of  the  Transcript  Becord  by  him.  A.  copy  of 
this  notice  and  a  certificate  by  the  R^strar  showing  the  fact  and 
manner  of  service  shall  be  transmitted  to  the  Privy  Covncil. 

(6)  The  charges  for  serving  the  notices  referred  to  in  this  rule 
shall  be  paid  by  the  appelant,  and  the  provisions  of  Chapter  Y^I 
of  the  Rules  shall  apply. 

(Signed)     S.  Subramaniem,  Off g.  Chief  Justice, 


(      „    )     J.  A.  Davies, 
(      „    )     R.  S.  Benson, 
(      „     )     H.  T.  Boddam, 
(      „     )     Lewis  Moore, 
I      „     )     C.  Sankaran  Nair, 

1 

Y     Judges. 

HlOH  OOUBT  Oy  JUDICATTJBB,") 

Madras,                 v           J. 
21th  July  1905.          ) 

T.  GILLESPIE, 

Ag.  Begistrar. 

*  * 

" 

Addenda  et  Corrigenda  to  the  Civil  Rules  of  Practice,  1905. 

No.  1.     For  rule  24  read— 

Within  seven  days  from  the  admission  of  any  proceeding  iii 
respect  of  which  summons  or  notice  1&  to  be  issued  by  the  oourt' 
to  any  person,  or  such  other  period  as  may  be  fixed  by  the  Judge, 
the  party  presenting  the  same  shall  bring  into  court  the  stamped 
application  for  service;  and  also,  in  the  case  of  (1)  a  plaint, 
(2)  a  memorandum  of  appeal  when  such  appeal  has  not  been 
rejected  under  S.  551  of  the  Code,  (3)  a  memorandum  of  objection 
ilnder  S<  561  of  the  Code,  a  sufficient  number  of  copies,  or  concise 
statements,  of  the  plaint  or  memorandum  of  appeal  or  objection,  > 
9A  the  case  may  be,  for  service  on  the  person  conoemdd  aloi^ 
with  tlie  summons  or  notice.     These  copies  or  concise  statements 
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of  plaints  and  memoranda  of  appeal  or  objection  shall  show  (I) 
the  name  of  the  applicant's  pleader,  (2)  the  date  of  presentation 
of  the  original. 

2.     For  rule  64  read — 

If  the  court  does  not  call  for  the  production  of  the  document- 
ary evidence  of  the  parties^  under  S.  138  of  the  Code  it  shall 
direct  the  defendant  to  file  in  court  a  list  of  the  documents  on 
which  he  intends  to  rely,  and  shall  fix  a  time  for  the  production 
thereof.  The  said  list  shall  be  in  Form  No.  16  and  shall  be  signed 
by  the  party  filing  the  same  or  by  his  pleader. 

FoBM  No.  16. 

For  ''  Pleader  of  A — B,  the  plaintiff  (or  defendant) "  read 
**  plaintiff  (or  defendant),  or  Pleader  for  plaintiff  (or  defendant)." 

(Signed)     S.  Subramaniem,  Offg.  Chief  Justice. 

(  „  )  J.  A.  Davies,           ^ 

(  „  )  R.  S.  Benson, 

(  „  )  H.  T.  Boddam,         )-     Judges* 

(  „  )  Lewis  Moore, 

(  „  )  C.  Sankaran  Nair,  J 


High  Coubt  of  Judicatubb,  ") 

Madras,  [  J.  T.  GUJiFSPlB, 

21ih  July  1906.  )  Ag.  Registrar. 


V 


Law's  Delay  :^Had  Jarndyce  v.  Jamdyce  lasted  a  hundred  years 
when  it  came  to  a  premabire  end  because  all  the  property  in  dispute 
had  been  eaten  up  in  costs  ?  Dickens  does  not  say.  But  he  tells  ub, 
while  it  is  still  alive,  that  fair  Wards  of  Court  have  faded  into 
moi^iers  and  grandmothers,  and  the  little  plaintiff  or  defendant 
who  was  promised  a  new  rocking-horse  when  it  should  be  settled 
had  grown  up,  possessed  himself  of  a  real  horse^  and  trolled  into 
the  other  world.  This  may  seem  the  language  of  ezaggeratioD. 
Yet  there  is,  at  the  present  moment,  a  veritable  centenarian  among 
Chancery  causes,  which  was  before  the  Court  of  Appeal  last 
week.  It  arose  out  of  the  will  of  one  Antonio  de'Sous^  of  Madntfw 
who  died  in  1797,  and  the  question  to  be  decided  was  whether 
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some  great  gprandchildrea  of  the  testator  or  certain  charities  were 
entitled  to  a  fund  in  Coart.~(2'/ie  Law  Journal). 

»** 

Lord  Brougham.^^The  new  number  of  Juridical  Beview  contains 
an  interesting  appreciation  of  Lord  Brougham  by  Mr.  Loveat  Fraser. 
Lord  Brougham  exasperated  his  contemporaries — even  the  most 
ardent  friends  of  reform,  like  Sydney  Smith  and  Macaulay — by  his 
aggressiveness  and  self-assertion.  '  There  goes  a  carriage  with  a 
B  outside  and  a  wasp  inside'  said  Sydney  Smith  as  Brougham 
drove  by.  He  thought  he  knew  everything  and  could  do  every- 
thing better  than  other  people.  Greville  of  the  Memoirs  gives 
some  amusing  instances.  Buxton,  the  great  brewer,  was  enter- 
taining a  number  of  notabilities  at  his  brewery,  and  there  were 
people  in  attendance  ready  to  show  and  explain  everything,  but 
Brougham  took  it  all  into  his  own  hands  and  explained  the  mode 
of  brewing,  the  machinery,  even  the  feeding  of  the  cart-horses. 
Another  time,  on  a  visit  to  the  British  Museum  with  some  friends, 
the  officials  were  there,  but  Brougham  would  not  let  anybody 
explain  anything,  but  did  all  the  honours  himself,  minerals  and 
stuffed  animals  included.  Omniscience  was  his  foible ;  but  what  an 
encyclopssdic  genius  he  had— what  an  elemental  force  he  was  I  Think 
of  hJTTi  as  an  orator,  with  the  finish  of  a  Sheridan  and  the  fire 
of  a  Demosthenes;  think  of  him  as  a  statesman,  the  protagonist 
of  the  reform  bill ;  as  a  scientist ;  as  a  writer^— the  mainstay  for 
years  of  the  Edinburgh  Review;  as  the  pioneer  of  popular 
education,  of  free  libraries,  and  cheap  editions.  Last,  not  least, 
think  of  him  as  the  great  law  reformer — greater,  because  more 
practical,  than  Bentham.  Listen  to  his  noble  aspirations.  ^It 
was  the  boast  of  Augustus  that  he  found  Rome  of  brick  and  left 
it  of  marble ;  but  how  much  nobler  will  be  the  sovereign's  boast 
when  he  shall  have  it  to  say  that  he  found  law  dear  and  left  it 
cheap ;  found  it  a  sealed  book,  left  it  a  living  letter ;  found  it  the 
patrimony  of  rich,  left  it  the  inheritance  of  the  poor ;  found  it  the 
two  ended  sword  by  craft  and  oppression,  left  it  the  staff  of 
honesty  and  the  shield  of  innocence.'^  It  has  not  quite  come  yet 
but  it  upholds  an  ideal  for  which  we  may  well  be  grateful.— (2*^0 
Ltm  Journal). 
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The  Human  Interest  of  the  Law  : — Mr.  T.  R.  Hughes,  k  c, 
delivered  the  following  address  8t  the  annual  meeting  of  the 
Liverpool  Board  of  Studies  : — 

It  has  been  the  custom  of  many  persons,  and  in  particular  of 
playwrights  and  novelists,  from  very  ancient  times  to  represent 
the  practice  of  the  law  as  a  dry  and  dreary  occupation,  and  to  look 
upon  the  lawyer  as  a  person  deprived  of  human  feelings  and 
sympathies,  with  no  concern  but  to  make  a  living  out  of  the 
quarrel  of  his  neighbours.  This  idea,  I  trust,  is  dying  out|  bat  it 
is  by  no  means  dead.  Possibly  we  lawyers  ourselves  are  parties 
responsible  for  its  continuance.  But  I  hope  the  younger  gener- 
ation will  do  much  to  destroy  any  such  ignoble  view.  Remember 
this,  and  keep  it  firmly  in  mind,  that  if  you  regard  the  law  as 
a  mere  means  of  making  a  living,  you  will  find  it  a  mean  and 
sordial  occupation  that  will  never  repay  the  expenditure  of  time 
and  trouble  that  must  be  spent  upon  it*  Rightly  regai*ded,  both  the 
study  and  the  practice  of  the  law  are  of  intense  interest.  The 
lawyer  may  say — perhaps  more  truly  than  any  other  man— jYifcii 
humani  a  me  alienum  puto.  No  part  of  human  affairs,  indeed 
is  foreign  to  him.  The  physician  cares  for  men's  bodies;  the 
minister  of  religion  cares  for  their  souls;  but  all  the  relations  of 
man  to  man  are  the  subject  of  the  lawyer's  art,  the  material  on 
which  he  has  to  exercise  his  skill  and  knowledge. 

The  family  relations,  husband  and  wife,  parent  and  child,  all 
the  numerous  relations  in  which  persons  stand  to  one  anotherj 
either  by  blood  or  marriage ;  the  relation  of  guardian  and  ward, 
trustee  and  cestui  qvs  trusty  solicitor  and  client,  principal  and 
agent,  the  relation  of  partners  to  one  another,  but  of  neighbours 
occupying  adjoining  estates  or  houses ;  the  doctrines  of  contending 
Churches  (as  we  have  recently  seen),  may  come  to  be  considered 
and  adjudicated  upon  by  a  tribunal  of  lawyers.  All  those  relation- 
ships may^  and  indeed  do  give  rise  to  questions  which  require  the 
aid  of  the  lawyer  to  adjust  and  for  such  adjustment  there  is 
required  not  merely  a  knowledge  of  law  such  as  can  be  acquired 
from  books,  but  a  wide  and  sympathetic  experience  of  human 
nature,  and  of  the  springs  of  human  actions.  Out  of  them  arise 
many  dramas,  some  tragic,  some  comic,  some,  it  may  be,  almost 
fardoal. 
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I  am  not  speaking  only  of  the  oases  which  appear  in  the 
newspapers  with  startling  headlines  and  whioh  form  a  nine 
day^s  wonder^  but  the  ordinary  cases  that  come  under  one's  notice 
in  every  day  practice.  Take  a  few  examples.  Think  for  a  moment 
of  what  lies  beneath  an  ordinary  probate  suit,  a  contest  perhaps  over 
the  will  of  some  man  who  has  lived  for  years  with  greedy  relations 
abont  him^  each  striving  to  get  the  lion's  share  for  himself  or 
herself^  snch  as  Dickens  pictured  in  'Martin  Ghuzzlewit ;  perhaps  at 
last  all  of  them  defeated  by  a  charitable  bequest^  which  rouses  any 
thing  but  charitable  feelings  in  disappointed  breasts.  And  this 
suggests  to  the  careful  observer  that  wills  form  a  most  interesting 
and  curious  subject  of  study. 

I  do  not  mean  the  construction  of  wills  which  to  say  the  truth 
is,  generally,  rather  dull. '  Jarman  on  Wills'  is  one  of  the  dreariest 
of  books.  But  wills  throw  a  curious  light  on  human  character.  So 
many  people  are  anxious  to  control  their  property  after  they  have 
left  this  world,  and  to  manage  the  affairs  of  their  children  and 
even  their  grandchildren.  I  have  heard  an  experienced  Chancery 
practitioner  express  the  opinion  that  few  men  ought  to  be  allowed 
to  make  wills,  and  no  women.  This  is  an  exaggerated  view,  but 
true  it  is  that  persons  reputed  to  be  of  ordinary  sense  frequently 
display  extraordinary  eccentricity  in  their  testamentary  dis- 
positions. Perhaps  the  testator  feels  that  before  his  folly  is  dis- 
covered he  will  be  beyond  the  reach  of  criticism. 

I  have  for  some  time  thought  that  it  is  somewhat  of  a  defect 
in  English  law  that  no  limit  is  set  to  the  caprice  of  testators,  and 
that  a  man  may  if  he  choose,  in  a  fit  of  anger  or  from  perverseness 
or  mere  whim,  leave  any  number  of  his  family  destitute.  There  is 
much  to  be  said  for  the  system  under  which  the  power  of  a  man  to 
leave  his  property  away  from  his  family  is  limited.  Some  of  you 
may,  in  due  course,  become  legislators  and  may  think  it  worth 
while  to  consider  this  subject  from  the  legislator's  point  of  view, 
but  this  is  by  the  way. 

Probably  most  persons,  if  asked  whether  any  human  interest 
or  romance  could  be  found  in  Chancery,  would  without  hesitation 
answer  in  the  negative.  But  they  would  be  much  mistaken. 
Chancery  practice  offers  very  much  of  human  interest.  As  I  said 
before,  it  may  involve  almost  aU  thQ  J^elations  in  which  human 
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beings  stand  to  one  another.  It  begins^  indeed,  at  a  very  early 
age — with  the  guardianship  of  infants.  A  Chancery  Judge  has  to 
look  afta*  a  very  large  f amily>  both  of  sons  and  daughters^  and 
a  great  deal  of  trouble  they  give  him  sometimes.  He  has  to 
select  guardians  for  ih^n,  to  decide  what  schools  they  are  to  be 
sent  to  ;  he  has  to  perform  the  delicate  task  of  determining  whether 
a  proposed  marriage  is  suitable  or  not,  and  (which  is  perhapSi 
even  more  troublesome)  sometimes  to  decide  in  what  religion  they 
are  to  be  brought  up.  From  the  point  of  view  that  we  are  considering 
one  of  the  most  interesting  branches  of  Chancery  Jurisprudence 
is  that  which  embraces  the  cases  which  are  classed  under  the  name 
of  ^  undue  influence/  These  cases  often  involve  very  interesting 
psychological  problems  as  to  the  influence  or  control  that  one  mind 
has  over  another,  and  the  Court  in  dealing  with  such  cases  acts 
rather  as  a  Court  of  conscience  than  as  a  Court  of  law. 

The  barrister  does  not  come  into  the  same  intimate  connec- 
tion with  the  human  aspect  of  the  law  as  the  solicitor  does.  It 
is  rather  like  the  difEerence  between  reading  a  novel  and  seeing 
the  same  story  on  the  stage  in  the  form  of  drama.  It  is  the 
solicitor,  of  course,  who  has  to  interview  the  client  personally 
who  has  to  calm  down  his  excitement  and  indace  him  to  take 
a  reasonable  view  of  his  rights  and  duties ;  and  it  is  his  function 
to  explain  to  the  defeated  client  why  it  is  that,  though  his  case 
is  so  obviously  righteous,  yet  the  Judge  has  previously  taken 
the  contrary  view.  When  the  client  is  a  lady  the  difficulty  is,  I 
apprehend,  much  increased.  It  has  always  occurred  to  me  that 
this  is  the  most  unpleasant  part  of  a  solicitor's  duty.  The  barris- 
ter (as  I  said)  does  not  come  into  such  intimate  contact  with  the 
personal  element  in  a  case.  When  the  facts  are  written  down  by  a 
law  stationer  on  brief  paper  it  requires  rather  more  imagination 
to  put  ourself  in  the  place  of  the  client,  and  the  matter  becc*me8  to 
some  extent  impersonal. 

I  suppose  the  majority  of  the  students  here  intend  to  be  soli- 
citors, and  what  I  have  been  saying  has  more  practical  application 
to  them  than  to  the  Bar*  As  a  rule,  counsel  is  not  asked  to  advise 
clients  what  they  ought  to  do,  but  what  their  rights  or  duties  are 
if  taken -according  to  the  strict  letter  of  the  law.  Though,  of  op«us^ 
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the  barrister  finds  cases  where  he  feels  that  he  mast  tell  a  client 
plainly  when  he  ought  to  do  independently  of  legal  rights^  this  is 
comparatively  rare;  as  a  general  mle,  by  the  time  a  case  comes 
into  Court  matters  have  got  beyond  that  stage  ;  the  client  will  say 
to  counsel,  more  or  less  politely,  that  his  only  business  is  to  fight 
the  case  and  not  to  offer  advioe  on  moral  obligations.  The  soli- 
citor in  this  respect  is  under  a  more  serious  responsibility  than 
counsel.  He  generally  comes  into  the  matter  at  a  stage  where  a 
word  of  judicious  counsel  will  have  weight.  The  power  of  a  solici- 
tor in  this  respect  can  hardly  be  exaggerated*  On  his  conduct 
frequently  depends  this  question  whether  a  client  will  act  on  a  just 
and  reasonable  view  of  his  rights  or  adopt  a  hostile  and  unbending 
position  which  may  cause  endless  trouble  and  expense  both  to 
himself  and  his  opponent.  The  character  of  the  solicitor  is  reflect- 
ed in  the  client,  and  no  doubt  this  is  the  reason  why  one  finds  in 
practice  that  some  solicitors  generally  have  reasonable  clients,  wha 
take  a  &ir  view  of  their  rights,  and  are  willing  to  give  and  take, 
while  others  almost  invariably  have  the  misfortune  to  have  un* 
reasonable  and  obstinate  clients. 

The  witnesses  called  in  courts  of  justice  form  another  most  inter- 
esting opportunity  for  the  study  of  character.  Coming,  as  of  coarse 
they  do,  from  every  part,  from  every  class  in    life,    of  both  sex 
and  of  almost  every  age,  they  necessarily  afford  infinite  variety.  Per- 
haps one  of  the  most  picturesque  incidents   of  this   kind   occurred 
in  a  recent  case  (which  many  of  you  may  have  heard  of)  where  a 
Chinese  mandarin  of  high  rank  appeared  as  a  witness  in  an  English 
court  of  justice.    The  contrast  of  East  and   West  was  strikingly 
exemplified.     One  incident  in  the  case  I    might    relate    to  you  as 
throwing  a  vivid  light  on  oriental  character.    The  mandarin  was 
asked  whether  he  had  had  certain  business  interviews  during  a 
particular  period.  He  replied,  ^  No\   After  further  pressure  he  said 
ha  ocmld  not  remember  them  at  all,  as  he  was  doing  a  hundred  days 
mrcwniiag  for  his  mother*     The  interpreter  who  has  very  familiar 
with  Chinese  customs,  said  he  was  quite  sure  the  witness   would 
never  admit  that  he  remembered  these  interviews,    because  it  was 
the  etiquette  in  China  not  to  have  the  faintest  recollection   of  any- 
thing that  occurs  daring  the  period  of  mourning.    The   mere  law., 
yer  is  ikpt  to  regard  all  witnesses  simply  as  *  witne8seB%  but    th» 
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mao  who  really  cares  for  his  work  will  stody  thmr  differences,  their 
strong  points  and  their  weak  points,  their  prejadtces  and  idioejn- 
orasids.  The  judicious  solicitor  will  take  the  trouble  to  find  out 
these  things,  bat  it  is  carious  how  seldom  it  is  thought  worth 
while  to  give  any  careful  information  to  counsel  on   these    points. 

Judges  and  counsel,  of  course,  have  to  form  very  rapid  judg- 
ments as  to  character,  and  on  very  scanty  roateri>i!8.  Tet  how 
much  may  depend  on  a  prompt  and  accurate  diagnosis  of 
character  !  The  most  serious  responsibility,  in  this  matter, 
rests  upon  the  judges,  and  a  sound  judgment  of  character  is  one 
of  the  most  valuable  qualities  in  a  judge.  The  responsibility 
on  counsel,  though  less  obvious,  is  still  serious  enough.  He  has 
gradually  to  feel  his  way  to  a  true  understanding  of  a  witness's 
character  before  finally  deciding  on  his  line  of  action,  and  has  also 
to  endeavour  to  know  how  far  ihe  Judgo^s  view  coincides  with  his 
own.  For  example,  no  more  fatal  mistake  can  be  made  than  treat* 
ing  a  witness  as  dishonest  when  the  Judge  considers  him  straight** 
forward  and  truthful  This  observation  perhaps  applies  even  more 
strongly  when  the  tribunal  is  a  jury.  The  study  of  juries  is  one 
on  which  my  very  small  experience  hai-dly  entitles  me  to  offer  an 
opinion.  This  much,  however,  one  may  safely  say.  that  the  study 
of  jury  is  not  the  least  important  study  and  is  beset  by  this  pecu- 
liar difficulty  that  you  have  to  judge  entirely  by  appearances  and 
have  (generally  speaking)  no  words  or  tones  to  help  you.  A  Judge 
generally  indicates  his  view  in  words,  but  with  a  juryman  you 
have  to  ascertain  his  view  by  the  expression  of  his  countenance 
and  some  slight  (perhaps  almost  imperceptible)  movements  indicate 
ing  approval  or  disapproval. 

My  operations  this  evening  have  been  rather  discursive.  I  do 
not  apologise  for  it ;  they  were  meant  to  be  so.  I  wish  to  call  the 
attention  of  you  gentlemen,  the  law  students  of  Liverpool,  to  the 
^ide  and  various  opportunities  that  the  law  gives  for  the  study  of 
human  character.  The  proper  study  of  mankind  is  man.  It  may 
be  said  that  the  phasis  of  character  that  one  come:i  aoroes  in  this 
way  are  not  the  most  pleasing  or  attractive.  There  is  some  troth 
in  this,  and  for  a  very  obvious  reason.  litigation  mostly  arises 
from  the  follies  or  vices  of  mankind.  If  every  one  were  perfectly 
wise  and  entirely  honest,  there  would  be  little .  litigation,   and  the 
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piaotice  of  (he  bw  wonld  be  reduced  to  conveyancing.  Perbaps 
the  greater  number  of  law-suits  arise  from  stupidity ;  next  to  that^ 
I  dare  say,  amoBg  the  causes  of  law -suits  comes  misunderstand - 
iag ;  and,  thirdly,  perhaps  avarice. 

But  though  one  may  in  the  practice  of  the  law  see  some- 
what more  of  the  bad  or  weak  side  of  human  character,  one 
sees  also  a  great  deal  of  the  good  and  generous  and  unselfish  ; 
and  even  follies  and  weakness,  if  rightly  viewed,  will  excite 
kindliness  and  sympathy  rather  than  cynicism.  In  proof  of 
this,  many  of  the  kindliest  men  are  men  who  have  had  much  to  do 
with  crime— -such  as  Judges  who  have  had  long  experience  of 
Crown  Courts,  Police  Magistrates,  and  so  forth .  Do  not  imagine 
the  cynicism  and  general  distrust  of  men  indicate  a  knowledge  of 
the  world  ;  they  indicate  a  very  shallow  and  partial  experience,  and 
unfit  a  tuan  for  taking  a  just  view  of  life  almost  more  than  undue 
credulity. 

Whether  you  are  intending  to  practise  at  the  Bar  or  as  a  Soli- 
citor, I  feel  sure  of  this,  that  you  will  find  it  worth  your  while  to 
onltivate  what  I  have  called  the  '  human  interest  of  the  law\  and 
this  for  two  reasons-  In  the  first  place  you  will  be  better  practi* 
tionors,  and  more  successful  in  your  profession  ;  in  the  second  place 
(and  this  is  perhaps  the  more  important,)  it  will  make  the  dry  bones 
to  live,  will  make  yon  men  instead  of  mere  lawyers,  and  will  make 
the  study  and  practice  of  the  law  an  occupation  of  surpassing 
interest. — {The  Law  Journal). 
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SOME  TOPICS  ON  THE  LAW  OE  ADOPTION. 

Share  of  ihs  adopted  son  in  competition  with  an  aurasa  son. 

There  is  a  considerable  diversity  of  opinion  as  to  the  share 
which  an  adopted  son  will  take  in  competition  with  an  aurasa  son 
born  subsequently  to  the  adoption.  On  the  one  hand  there  are 
texts  which  speak  of  the  adopted  son's  share  as  being  ''a  third 
part'',  while  there  are  other  texts  which  speak  of  it  as  being  ^'  a 
fourth  part".  Then  again  the  expressions  *'a  third  parf'  or  "a 
fourth  part"  being  ambiguous^  different  interpretations  are  placed 
upon  them  in  the  different  schools  of  Hindu  Law. 

As  upon  other  points  on  the  law  of  adoption^  the  leading  text 
is  that  of  Vasishta\  '^  If  after  an  adoption  has  been  made,  a  l^ti- 
mate  son  be  bom  (the  adopted  son)  shall  obtain  a  fourth  part^. 
According  to  other  texts  this  share  is  spoken  of  as  a  third.  In 
Bandhyana  11,  2,  3,  11,  it  is  said*  :  ^'  But  if  a  legitimate  son  of  the 
body  (aurasa)  is  bom,  the  (other)  sons  of  equal  caste  shall  obtain  one** 
third  share  (of  the  estate)".  Jimutavahana  refers  to  a  text  of 
Devala^  which,  after  describing  the  twelve  kinds  of  sons,  runs  thus : 
'^  All  these  sons  are  pronounced  heirs  of  a  man  who  has  no  legiti« 
mate  issue  by  himself  b^otten ;  but  should  a  true  legitimate  son 
be  afterwards  bom,  they  have  no  right  of  primogeniture.  Such 
among  them,  as  are  of  equal  class  (with  the  father)  shall  have  a 
third  part  as  their  allotment.  But  those  of  a  lower  tribe  must  live 
dependmit  on  him  supplied  with  food  and  raiment".  Then  a  text 
of  Narada  is  referred  to  in  the  Dayakrama  Sangraha^.  "  All  these 
sons  are  pronounced  heirs  of  a  man  who  has  no  Intimate  issue 

1.  XV  §  9.    scored  books  of  the  East,  Vol.  XIV,  page  76. 

2.  Sacred  books  of  the  East,  Vol.  XIV,  page  225. 

3.  Stokes,  H.  L.,  p.  801. 
i.  I  bid,  p.  616. 
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by  himself  begottoni  bat  should  a  trae  Intimate  son  be  afterwards 
born,  ihey  have  no  right  of  primogenitare.  Sach  among  them 
as  are  of  "equal  class  with  the  father  shall  have  a  third  part 
as  their  allotment ;  but  those  of  a  lower  tribe  must  live  dependent 
on  him,  supplied  with  food  and  raiment/'  This  text  of  Narada  is 
not  to  be  found  in  the  version  of  the  Smriti  translated  in  the 
Sacred  Books  of  the  East  (Vol.  XIV). 

A  text  of  Katyayna  also  refers  to  this  question,  but  there  are 
two  different  readings  of  this  text.  One  reading,  according  to 
which  the  adopted  son  takes  if  is  adopted  in  the  Madana  Parijata^ 
the  Viramitrodaya,  the  Vyavahara  Mayuka  and  the  Parasara 
Madhaviya.  ^'  If  a  legitimate  son  be  bom,  the  rest  are  pronounced 
sharers  of  a  fourth  part,  provided  they  belong  to  the  same  tribe ;  bat 
if  they  be  of  a  different  class  they  are  entitled  to  food  and  raiment 
only/'  According  to  the  reading  in  the  Kalpataru*,  the  Ratnakara^ 
the  Dayakrama  Sangraha,  etc.,  the  adopted  son  takes,  a  third  part 
Mr.  Sutherland  in  his  translation  of  the  Dattaka  Chandrika^  refers 
to  both  these  readings  and  states  that  some  copies  of  the  Dattaka 
Chandrika  speak  of  a  '^  fourth  part",  while  others  speak  of ''  a  third 
part." 

The  Dayabhaga  school  adopts  the  texts  and  readings  thereof 
according  to  which  the  adopted  sons  are  pronounced  sharers  of  a 
third  part,  while  the  Mitakshara  school  (excepting  that  of  Benares, 
according  to  some  English  writers)  adopts  the  other  set  of  texts 
and  readings.  But  the  expression  sharertt  of  a  third  or  fourth  part 
as  thej'case  may  be  is  very  ambiguous  and  is  capable  of  bearing 
the  following  interpretations : — 

1.  The  adopted  son  shares  i  of  the  whole  estate  ; 

2.  The  adopted  son  takes  |  of  an  aurasa  son's  share ;  and 

3.  The  adopted  son  takes  i  of  what  he  would  take  if  he  were 

an  aurcLsa  son. 

If  the  first  view  be  accepted  the  adopted  son  will,  under  oer* 

tain  circumstances,  be  in  a  more  advantageous  position  than  the 

aurasa  son.     For  instance,  if  there    are  four  after-bom  sons  tha 

adopted  son  will,  if  the  first  view  be  accepted,  take  ^  of  the  entire 

1.  stokes,  H.  L.,  p.  667  (note). 

2.  Do.     H.  L.,  p.  06, 

8.      Do.      H.  L.,  p.  667  (note). 

4*    Dattaka  Chandxika  Sec  V,§  16;  See  St(^Bei^H.Ifo,  p.  657. 
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estate ;  whereas  each  aurasa  son  will  get  only  ^^^  of  the  estate  or 
x^i  less  than  the  adopted  son.  Bnt  the  object  of  Yasisha's  text  is 
to  place  the  aurasa  son  in  a  more  advantageous  position  and  not 
to  give  the  adopted  son  any  advantage  over  the  aurasa  son. 
According  to  the  Hindn  texts  the  legitimate  son  is  regarded  as 
the  primary  son  and  the  other  sons  (including  the  Dattaha)  as 
only  secondary.  In  &ct  the  Dattaha  is  only  a  substitute  for  the 
aurasa  son.  So  that>  according  to  Hindu  Law,  the  aurasa  son 
is  looked  upon  as  superior  to  all  other  sons  and  is  accordingly 
given  higher  privileges.  While  this  is  so,  we  cannot  accept  an 
interpretation  which  will  place  him  in  a  more  disadvantageous 
position  than  the  adopted  son. 

The  choice  must,  therefore,  fall  upon  one  of  the  other  two 
alternatives  referred  to  before.  As  usual,  there  is  a  divergence 
of  view  upon  the  point  in  the  different  schools.  The 
Mayukha  in  connection  with  the  Dvyamushya3rana  states^: 
''  If  both  (natural  and  adoptive  parent)  leave  legitimate  sons,  he 
offers  an  oblation  to  neither  but  takes  a  quarter  of  the  share  allot- 
ed  to  a  legitimate  son  of  his  adoptive  father^*  (from  the  text  of  Va« 
sishta  which  has  been  already  cited).  The  Viramitrodaya,  the  leading 
authority  in  the  Benares  school,  merely  cites  the  text  of  Vasishta,  but 
offers  no  explanation  as  to  the  mode  of  division.  The  Saraswathi 
Vilasa,  one  of  the  leading  authorities  in  Southern  India  is,  however, 
very  explicit  upon  the  subject.  The  author  first  cites  the  text  of 
Katyayana,  already  referred  to,  and  says*: ''By  the  term' a  one-fourth 
share^  is  meant  a  fifth  share  equal  to  the  share  which  is  appoint- 
ed for  the  fourth  son  by  equal  division  in  accordance  with  the  text 
^Afterwards  the  Datta,  Eritrima,  and  other  sons  take  a  fifth  share*' " 
So  that,  the  view  adopted  by  the  author  of  the  Saraswathi  Vilasa  is 
that  the  adopted  son  in  competition  with  the  aurasa  son  takes  not  i 
of  the  whole  estate  but  i  of  the  aurasa  son's  share. 

Of  the  two  leading  authorities  on  adoption  the  Dattaka  Chan- 
drika  cites  the  texts  ofVasishta*  Katyayana^  and  Devala^.  InSec.  V, 
placitum.l9,  however,  the  author  says^'  that  the  rule  for  the  fourth 

h    Cb.  rv,  See  V»  §  25.    8ee  Btokes,  H.  L.  66. 

2.    Fonlkes,  pp.  76,  77. 

8.    See.  V,  17.    Stokee,  H.  L.,  p.  657. 

4  See.  V,  16,  Stokes,  H.  L.,  p.  667. 

5.  Seo.  y,  15.    Stokes,  H.  L.,  p.  656. 

6.  Stokes,  H.  L.,  p.  ^57. 
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of  thd  share  of  the  real  legitimate  son  propounded  by  Yasishta  idiere 
such  son  may  be  bom  subsequent  to  adoption  must  be  understood 
as  applying  to  a  son  given.  Hence  according  to  tiie  Dattachandrika 
it  must  be  said  that  the  expression  ^'a  fourth  share''  is  construed  to 
be  not  ^  of  the  whole  estate  but  i  of  the  aurasa  son's  share. 

It  is  difficult  to  say  what  precisely  is  the  real  meaning  of  the 
author  of  the  Dattaka  Mimamsa.  In  Sec.  Y,  §  40,  the  author  says^ 
**  Aftor  the  adoption  of  a  son  given,  should  a  real  legitimate  son  be 
born^the  author  (Vasishta)  propounds  a  special  provision  withrespect 
to  the  division  of  the  heritage  ^  when,  &c/  The  meaning  is :  Thia 
son  given  being  adopted  if  a  real  legitimate  son  be  bom  then  the  son 
given  receives  a  quarter  share :  not  an  entire  share".  The  correct 
translation  of  the  last  passage  '^  not  an  entire  share"  is  "  not  an 
equal  share"*  Nanda  Pandita  is  explaining  away  certain  texts 
which  give  the  adopted  son  a  right  to  take  an  equal  share  with 
the  aurasa  son  and  says  that  he  takes  only  a  quarter  share 
apparently  in  relation  to  the  legitimate  son.  So  that,  we  may 
legitimately  draw  the  inference  that  according  to  the  Dattaka 
Mimamsa  the  adopted  son  is  to  take  |  of  a  legitimate  son's  share.  But 
Mr.  St^therlaud  in  his  Synopsis  (Note  XXII)  ^  printed  at  the  end  of  his 
translation  of  the  two  treatises  on  adoption  relying  upon  the  expres- 
sion ''  not  an  entire  share^'  states  that  the  text  is  capable  of  bearing 
another  interpretation,  viz.^  thai  the  adopted  son  should  receive 
tbe  fourth  of  the  share  which  would  be  allotted  to  him  if  he  were  a 
real  legitimate  son.  But  whether  even  after  adopting  the  expression 
"not  an  entire  share"  Mr.  Sutherland  will  be  justified  in  his  view  or 
otherwise,  his  view  has  not  been  accepted  by  any  of  the  other 
writers,  and  we  have  also  seen  that  the  expression  ''  not  an  entire 
share"  is  really  not  a  correct  rendering  of  the  original. 

With  reference  to  the  English  text-writers  we  may  obserre 
that  Sir  Frederick  Macnaghten  refers*  to  the  difference  hi  the 
readings  but  does  not  state  whether  the  divisiim  into  ^  or  i  is  of 
the  whole  estate  or  otherwise* 

W.  H.  Mac»aghten  says^: ''  Where  a  legitimate  son  isbom  snb- 
seqnently  to  the  adoption,  he  and  the  son  adc^ed  inherit  togeOflr, 

1.  Stokes,  HJi.  p.  694.  See  also  Dattaka  Mimamsa,  8eo.  XI  Stokes  H.tf*>P*0^- 

2.  Stokes,  H.  L.  pp.  678,  670. 

3.  Considerations  on  Hindu  Law,  p.  ISO* 

4.  pp.  72,  78. 
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bat  the  adopted  son  takes  ^  according  to  the  Law  of  Bengal,  and 
i  according  to  the  doctrine  of  the  other  schools.  If  two  legitimate 
sons  are  sobsequently  bom>  then,  according  to  the  Benares  school, 
the  property  should  be  made  into  seven  parts,  of  which  the  legiti- 
mate sons  would  take  six;  and  according  to  the  law  as  current  else- 
where, into  five  shares,  of  which  the  legitimate  sons  would  take  four 
and  80  on  in  the  same  proportion,  whatever  number  of  legitimate  sons 
be  born  subsequently/*  The  statement  of  Mr.  Macnaghten  that  the 
division  in  other  schools  should  he  into  five  shares  is,however>not  cor- 
rect.  It  is  correct  only  in  the  Dayabagha  school.  According  to  W.  H. 
Macnaghten  we  may  take  it  that  the  adopted  son  takes  i  of  the 
legitimate  son's  share.  The  passages  in  West  and  Buhler,  pp.  872, 
378 S  and  378  expressly  favour  the  view  that  the  adopted  son  takes 
i  not  of  the  whole  estate  but  of  the  aarasa  son's  share  so  that 
the  adopted  son  will  get  \  and  the  aurasa  4.  The  adopted  son 
is  entitled  to  J  of  the  share  of  the  son.  Sir  Thomas  Strange  only 
refers*  to  the  conflict  in  the  schools  with  reference  to  J  or  i, 
but  does  not  say  whether  the  i  or  i  is  with  reference  to  the  whole 
estate  or  otherwise.  According  to  Elberling  an  *'  adopted  son,  if 
he  inherits  with  legitimate  sons,  takes  i  share  in  Bengal  and  i 
in  Benares."  He  quotes  as  his  authority  W,  H.  Macnaghten.  Dr. 
Jolly  in  his  Tagore  Lectures  inclines  in  favour  of  the  view  that  the 
share  taken  by  the  adopted  son  is  something  (whether  J  or  J) 
in  proportion  to  that  of  the  legitimate  son,  and  that  in  Madras 
and  Bombay  the  adopted  son  takes  J  of  the  legitimate  son's  share'. 

Sarvadhikari*  evidently  takes  the  view  that  the  share  taken  by 
the  adopted  son  is  J  of  the  legitimate  son's  share.    He  says  : 

**  Among  the  twice-born  classes, 

In  Bengal  x  plus  2x  =  1  (representing  the  estate  of  the  deceased). 

In  Benares  x  plus  3x=l. 

In  Madras  and  Bombay  x  plus  4x=l." 

So  that  according  to  Sarvadhikari  the  adopted  son  takes 
i  the  legitimate  son's  share  in  Bengal,  i  in  Benares  and  takes 
J  in  Madras  and  Bombay.  Siromani  in  his  CJoommentaries  on 
Hindu    Law*    takes    the    fourth    to    mean    a    fourth    of   the 

L    See  also  1187.  *.    P-WO. 

3.    p,8«.  5.    pp.808,3». 

8.    Jolly,pp.  184, 186. 
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legitimate  son's  share.  Mr.  Sarkar  in  his  lectures  on  Adoption 
refers  to  this  rule  though  he  does  not  offer  his  own  opinion.  In 
the  Vyavastha  Darpana,  Shamacham  Sircar  says^ :  '*  Where  a 
legitimate  son  is  bom  subsequently  to  the  adoption,  then  the 
adopted  son  takes  i,  the  legitimately  begotten  son  being  entitled 
to  |.  Not  only  one  legitimately  begotten  son,  but  also  as  many 
as  may  be  born  snbsequent  to  the  adoption  of  a  son  would  take 
severally  double  the  share  of  the  adopted  sou,  who  in  either  case 
is  entitled  to  i  share  of  each  of  the  former.''  This  of  course 
refers  to  the  view  prevailing  in  the  Dayabhaga  School.  In  the 
Vyavastha  Chandrika  by  the  same  author  it  is  said*:  ''Where 
a  legitimate  son  is  bom  to  a  man  after  his  adopting  a  boy 
there  the  adopted  son  takes  i  share  of  the  legitimate  sons  in  the 
father's  estate.  Not  only  one  legitimately  begotten  son,  but 
every  one  of  the  sons  that  may  be  born  subsequently  to  the  adop^ 
tion  of  a  son  would  severally  take/ottr  times  as  much  as  the  share  of 
the  adopted  son."  This  refers  to  the  statement  of  the  law  in  the 
Mitakshara.  At  p.  643  he  quotes  the  opinion  of  the  Pandits  of  the 
Sadar  Court  in  a  Shahabad  case  according  to  which  an  adopted 
son  sharing  with  an  aurasa  son  will  be  entitled  to  |.  Mr.  Mayne  dis- 
cusses the  subject  at  pp.  216,  217,  218  of  his  book.  He  states  the 
conflicting  views,  but  so  far  as  we  are  able  to  gather  offers  no 
opinion  of  his  own. 

The  trend  of  judicial  decisions  must  be  taken  as  affirming  the  pro- 
position that  according  to  the  law  prevailing  in  the  Mitakshara  the 
adopted  son  will  take^  of  a  legitimate  son's  share.  In  Ayyavu  Muppa- 
nar  v.NiladtUchi  AmmcJ?  the  Madras  High  Court  held  relying  upon 
the  passage  of  Saraswathi  Vilasa  already  referred  to  that  the  share 
of  the  adopted  son  was  };  of  the  aurasa  son's  share.  This  view  was 
accepted  by  the  Bombay  High  Court  in  Oiriapa  v.  Ningapa*, 
although  an  earlier  case  of  Buhhab  v.  GhimnUal^  holding  a  con- 
trary view  was  not  referred  to.  The  view  prevailing  in  the  early 
Bengal  cases^  that  under  the  Mitakshara  (or  Benares)  School  as 

1.  Frinoiples,  p.  387. 

2.  PirinoipleB,  Nob.  850,  800,  at  p.  167. 
8.    1H.H.C.45. 

4.    I.  L.  B.,  17  B.  100. 
6.    I.  L  B.,  16  B.  847. 

6.  See  Preag  Bingh  y.  Ajoodya  Singh,  4  B.  8.  D.  A.  06  !  S.  G.  Vyavastiba  ChtiDf 
drika,  Vol.  II  (preoedents),  p.  199. 
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administered  in  Bengal  the  adopted  son  should  take  ^  of  the 
legitimate  son  must  be  considered  as  no  longer  tenable  after  the 
decision  of  the  Calcatta  High  Court  in  the  recent  case  of  jBtr- 
hadhra  Bath  y.  Kalapataru  Panda}.  In  this  case  Harrington  and 
Mookerjee,  JJ.>  held  that  according  to  the  Mitakshara  the  adopted 
son  would  take  i  of  a  legitimate  son's  share,  although  according 
to  the  Dayabagha  he  takes  ^  of  such  son's  share.  The  view  taken 
in  Baghubanand  v.  8adhu  Charn^,  a  case  governed  by  the  Mitak- 
shara^ that  the  adopted  son  was  entitled  to  ^  of  the  aurora  son's 
share  is  obviously  erroneous. 

According  to  the  Dayabhaga  School  it  seems  to  be  agreed 
that  the  adopted  son  is  entitled  to  take  one-half  of  the  aurasa 
son's  share.  There  is,  however,  nothing  to  warrant  this  view  in 
the  Dayabhaga.  In  Chapter  X,  para  7,  Jimntavahana  says^  that 
in  a  partition  among  sons  of  the  wife  and  the  rest  (including 
the  adopted  son)  with  a  true  legitimate  son  such  of  them  as  are 
of  equal  class  with  the  adoptive  father,  &c.,  shall  be  entitled  to 
a  third  part  of  the  share  of  a  true  son.  It  is  clear,  therefore,  that 
according  to  JimutavahaDa  the  adopted  son  is  entitled  to  i  of 
the  true  son's  share.  But  Srikrishna  Tarkalankara  in  his  Daya- 
krama  Sangraha  says^ :  '^  In  a  partition  made  between  legitimate 
and  adopted  sons  the  legitimate  son  has  two  shares  and  the 
adopted  sons  who  are  of  the  same  class  with  the  father  take  one 
share."  Apparently  this  view  is  followed  in  preference  to  that 
of  Jimutavahana. 

The  rule  as  to  the  restrictive  share  is  only  applicable  in  the 
case  of  the  three  regenerate  classes.  As  regards  Sudras,  a  special 
rule  is  stated  by  the  author  of  the  Dattaka  Chandrika^  viz.,  tibat 
adopted  sons  among  Sudras  share  equally  with  the  aurasa  sons*  The 
ground  stated  by  the  author  for  awarding  equal  shares  to  the 
adopted  son  is^  that  the  illegitimate  son  who  is  much  inferior  to 
the  adopted  son  shares  equally  with  the  aurasa.     No  doubt  this 

1.  I  C.  L.  J.  888. 

2.  I.  L.  E.,  4  0.  425. 

3.  Stokes,  H.  L.,  pp.  800,  301. 

4.  Stokes,  H.  L.,  p.  616. 

6.    Sec.  v.,  §  29  to  32.  Stokes,  H.  L.,  pp.  669  to  661. 
e.    Seo.  v.,  §  30, 31.  Stokes,  H.  L.,  pp.  659,  660. 
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reasoning  seems  to  be  faulty.  For  according  to  the  Hindu  Law  tezti^ 
the  ill^timate  son  does  not  share  equally  with  the  aurasa 
although  the  share  taken  by  him  is  greator  than  the  share  awarded 
to  the  adopted  son  {i.e,,  one-half).  Anyhow  the  rule  laid  down  in 
the  Dattaka  Chandrika  as  regards  adopted  sons  of  Sudras  has  been 
applied  by  the  Madras  High  Court  in  Baja  v.  Subharaya^  and  has 
also  been  followed  by  the  Bengal  High  Court  in  an  unreported 
case  nx§^ntioned  by  Mr.  Golab  Chandra  Sirkar  Sastri^. 

P.  R.  GANAPATHI  ITER. 


NOTES  OF  INDIAN  CASES- 


Panangupalli  Seietharamaya  v.  Nanduri  Bamachandrndu.— 

I.  L.  R.,  28  M.  152  : — ^The  question  raised  in  this  case  was  whether  a 
scheduled  creditor  could  execute  his  decree  against  an  insolvent  with 
reference  to  whose  property  a  receiver  had  been  appointed^  though 
no  order  of  discharge  had  been  obtained.  As  the  entire  property  is 
vested  in  the  Receiver,  it  is  difficult  to  conceive  how  any  execution 
could  issue  against  the  property  of  tbe  insolvent.  Arrest  and 
attachment  being  mere  modes  of  coercion  adopted  to  compel  pay- 
ment, they  cannot  be  resorted  to  where  the  law  vests  all  the  pro- 
ty  in  the  hands  of  the  Receiver.  As  regards  the  Receiver  himself,  he 
is  under  obligation  to  distribute  the  proceeds  rateably  amongst  the 
scheduled  creditors,  Akula  Paradesi  v.  DhelK  Jagannadha  £ou^. 

The  provision  as  regards  receivers  in  S.508,  0.  P.  C,  requires 
to  be  amplified  by  the  legislature.  The  case  under  consideration 
is  an  instance  of  difficulty  of  the  law  owing  to  the  too  meagre  state- 
ment of  the  legal  position  of  the  Receiver  under  S.  503  of  the  Code. 
When  a  Receiver  who  is  a  party  to  a  snit  dies  pending  the  snit,  his 
successor  in  the  receivership  must  be  brought  upon  the  record  as 
his  representative.  That  seems  to  be  both  the  English  and  the 
American  rule,  and  there  is  nothing  in  the  language  of  S.  503  to 
suggest  a  different  rule  in  India. 

1.  See  the  texts  cited  in  12  M.  L.  J.  pp.  67,  68.  See  aleo  DaTabhagfS  Oh.  IX, 
§180,  81.  Stokes,  H.  L.  p.  298. 

2.  I.  L.  B.,  7  M.  858. 

8.    Sirkar  on  Adoption,  p.  408.  Bramanwnd  v.  Krisina  Charu,  A.  0.  D.  Now  148  of 
882.    See  also  W.  Macnaghten,  p.  172  (note). 
4.    I.  L.  B.,  28  M.  157. 
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Veerabhadra  Baju  Bahadur  Ctorn  v.  Ohiraiqivi  Baju  Oara.— 
I.  L.  R.,  28  M.  178  :— The  Judidal  Committee  of  the  Privy  Council 
is  now*a»days  full  of  surprises  to  the  legal  world  in  India.  A 
testator  made  a  bequest  in  &vour  of  his  brothers^  if  they  should 
hombly  apply  for  subsistence.  Being  a  testamentary  instrumenti 
it  would  only  operate  after  the  teatator^s  death.  The  humble  appli- 
cation therefore  could  be  made  only  to  the  heir  or  to  the  guardian 
of  the  minor  heir.  The  managers  of  the  minor  heir's  estate  were 
charged  with  the  duty  of  giving  effect  to  his  wishes.  The  applica- 
tion was  made  to  the  manager.  But  it  was  said  not  to  be  suffici- 
ently humble  as  the  applicant  wanted  more.  We  fail  to  see  why 
the  bequest  should  not  take  effect. 

Basappa  v.  Bayava  :— I.L.B.,  29  B.,   91.    We  are  sorry  that 
a  Full  Bench  of  the  Bombay  High  Court  refused  to   reconsider 
the  question  decided  by  the  Calcutta  High    Court,  in  Ahorah  v. 
Boreanv}  which  held  that  a  re-married  Hindu  widow  was  entitled 
to  succeed  to  the  property  left  by  her  son  by  her  first  husband, 
the  son  having  died  after  the  marriage.     The  decision    is  based 
on  the  words  of  S.  2  of  the  Widow  Re-marriage  Act,  '*  all  right 
and  interest  which  any  widow  may  have  in  her  deceased  husband's 
property  by  way  of  maintenance  or  by  inheritance  to  her  husband 
or  to  his  lineal  successors,  or  by  virtue  of  any  will  or  testamentary 
disposition  conferring  upon   her  without    express   permission  to 
rematry  only  a  limited  interest  in  such  property  with  no  power  of 
alienating  the  same,shall,  upon  her  re-marriage,  cease  and  return  on 
her  death."    The  Court  held  that  inasmuch  as  she  (the  widow) 
had  no  interest  in  her  son^s  property  at  the  time  of  her  husband's 
death,  the  disabling  clause  did  not  apply,  and  that  she  was  not 
prevented  from  taking  an  estate  which  opened  to  her  only  subse- 
quent to  her  marriage  by  the  death  of  her  son.   Jackson,  J.,  was  by 
no  means  satisfied  with  such  a  conclusion  and  would  seems  to  have 
thought  that  the  intention  of  the  legislature  was  rather  the  con- 
trary ;  and  he  could  not  suppose  that  the  legislature  intended  a 
Hindu  widow  to  be  capable  of  inheriting  the  property  of  her  son, 
she  having  previously  re-married,  when  if  she  had  re*married  while 
in  the  enjoyment  of  such  property,  she  would  have  been  by  such 
re-marriage  entirely  deprived  of  the  property.    We  may  point  to 
another  anomalous  consequence  of  such  a  decision.    Suppose  a 
Hindu  dies  leaving  two  sons  and  a  mother  and  the  sons  afterwards 
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divide  and  sappote  one  of  these  sons  dies,  his  modier  would  then 
soooeed  to  hid  property.  If |  after  so  succeeding^  she  re>marries,  she 
would  under  the  words  of  the  section  lose  her  right  to  that  pro- 
perty^ and  her  other  son  would  succeed  as  heir  to  his  deceased 
brother.  Now  suppose  the  other  son  also  dies  ;  according  to  the 
Calcutta  and  Bombay  decisions^  the  re-married  widow  would  be 
entitled  to  inherit  his  property  including  what  she  had  lost  by  her 
re-aiarriage.  We  do  not  think  thnt  such  a  construction  of  the  Act 
is  necessary.  No  doubt  the  words  of  the  section  are  not  hiq)pily 
chosen ;  but  we  think  that  the  expression  '^  all  rights  and  interest 
wkich  a  widow  may  have  by  inheritance  to  the  lineal  successors  of 
her  husband"  is  quite  capable  of  covering  not  only  vested  rights  of 
property  at  the  time  of  her  re-marriage,  but  also  the  right  to  inherit, 
especially  when  the  right  to  the  property  to  the  lineal  successors  of 
the  husband  is  spoken  of. 

It  is  by  no  means  clear  that  the  Bombay  Court  was  satisfied 
with  the  correctness  of  the  Bengal  decision,  but  acted  on  the  prin* 
ciple  of  stare  decisis.  We  doubt  very  much  whether  this  is  a  case 
to  which  the  rule  would  apply.  A  future  right  to  inherit  is  not  fre- 
quently a  matter  of  mutual  dealings  between  parties  :  re-marriages 
of  widows  have  been  rare,  and  there  has  been  only  a  single  decision 
not  very  satisfactory  in  itself  and  not  likely  to  have  been  very  much 
acted  on.  We  may  note  by  the  way  that  it  is  doubtful  whether, 
according  to  the  old  Hindu  Law,  a  widow  by  her  re-marriage  for- 
feited any  rights  of  property  at  all.  Manu,  ch.  9,  verse  191,  seems 
rather  to  indicate  the  contrary.  For  it  says :  ''But  if  two  sons  begotten 
by  two  different  men,  contend  for  the  property  in  the  hands  of  their 
mother,  each  takes  to  the  exclusion  of  the  other  what  belonged  to  his 
fatherl." 

Secretary  of  State  t;.  Narayana  Balakiahna.— I.L.R.,  29  B.  102  : 

*— We  are  not  quite  satisfied  with  the  correctness  of  this  decision. 
Under  S-  412,  C.  P.O.,  "if  a  plaintiff  fails  in  the  suit  .  .  . 
•  .  •  .  or  if  the  suit  is  dismissed  under  S.  97  or  98,  the  Ooort 
ahonld  order  him  to  pay  the  Court  fees  due  to  Government."  The 
Bombay  Court  held  that  when  a  suit  is  withdrawn  with  leave  to 
file  a  fresh  suit,  the  plaintiff  fails  in  the  suit.  The  learned  Judges, 
BcMy  and  Aston,  JJ.,  say  that  suocess  and  failure  eshanst  under 
the  section  all  the  possible  results  of  a  suit.  Baity,  J.,  says  failure  is 

1.    Tor  Vk  disctissioti  on  this  text,  bgo  Aruitagiti  Mudali  r.  Ranganayaki  AmPtalt 
I.  h.  R.,  21  M.  40  (41). 
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a  anirersal^  and  not  a  particular  negative  of  snooess.     We  take  the 

learned  Jndge  to  mean   that  whatever  is  not    snooess  m  failore^ 

though  we  can    hardly  admit  that    the  logical  language    used  by 

him  is  correct.  Rut  the  learned  Judge  overlooks  the  fact  that  the 

section  itself  speaks  ofthree  results  of  a  suit  for  apart  homfailure»]t 

provides  for  cases  where  the  suit  is  dismissed  under  Ss.  97  and  98  of 

the  Code  of  Civil  Procedure.  The  sectiouitheref ore,  contemplHteeuot 

only  the  success  or  failure  of  the  plaintiff^  but  a  rosult  which  can  be 

called  neither  success  nor  failure.   Withdrawing  a  suit  with   leave 

to  file  a  fresh  suit  is  certainly  not  failure  according  to  the  ordinary 

signification    of  that  word.     We  think   that  the   section  requires 

that  a  plaintiff  should    pay   Court  fees  only  where  he  fails  after 

an    adjudication,   for    otherwise  it  would  be  unnecessary  to  provide 

expressly  that  in  cases  of  dismissals  under  Us.  97  and  98  also^  the 

Court  may  direct  him  to  pay  stamp  duty.  This  portion  of  the  secticm 

has  been  quite  overlooked  in  the  case  under  notice.    The  case  of  Col* 

lector  of  Vizagapatam  v.  Abdul  Kkarim  8ahib^  is  relied  on  by  the 

Court.     It  does  not  appear  what   exactly  the  nature  of  that  case 

was.     It  is  reported  that  the  suit  was  dismissed  without  contest, 

but  how  it  does  not  appear.     A  decision  is  referred  to  therein  of 

Sir  T.  Muttuaami  Aiyar  where  the   learned  Judge  seems  to  have 

interpreted  success  and  failure  in  the  way  that  the  Bombay  High 

Court  has  done,  but  he  seems  equally  to  have  overlooked  a  third 

■   contingency  expressly  referred  to   in  S.  412,    which    shows  that 

the  two  words  are  not  used  in  it  as   logical   contradictories.    It 

appears  to  us  that  the  only  case  where  the  plaintiff  has  not  failed 

after  contest,  but  yet  may  be  made  to  pay  the  stamp  duty,  is  when 

the  suit  is  dismissed  under  S.  97  or  98  of  the  Code* 

Fraser  &  Oo.  v.  The  Bombay  Ice  ManufiMtnring  Co.— I.L.B.,  29 
6.  109 : — A.  combination  of  business  men  or  corporations  which  may 
have'the  effect  of  limiting  competition  or  keeping  up  prices  does 
not  necessarily  bring  it  within  S.  27  of  the  Contract  Act  which 
makes  agreement  in  restraint  of  trade  void.  We  may  in  this  eon« 
nection  draw  attention  to  the  judgment  of  the  Supreme  Court  of 
the  United  States  la  the  Northern  Securities  cave.  There  a  combina- 
tion of  certain  Railway  Companies  for  the  purpose  of  purchasing 
the  stocks  of  the  companies  was  contended  to  be  void,  as  an  inf  ringe- 
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ment  of  the  Sherman  Act^  which  makes  penal  every  contract  or 
combination  or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  states  or  with  foreign  nations.  The  majority  of  the  oonrt 
held  that  the    combination  in    the  particular    case  was    void  as  it 
was  not  organised  in  good  faith  to  purchase  and  to  pay  the  stocks 
of  the  previously  existing    companies.    The    minority    judgment 
delivered  by  Mr.  Justice   Holmes  is  deserving  of  particular  atten- 
tion   and  is    more  in  agreement    with  the    spirit  of    the  Bombay 
decision.     The    learned  Judge    says    the  provisions    of  the    Act 
cannot  '^  apply  to  an  arrangement  by  which  competition  is    ended 
through  community  of  interest     an  arrangement  which  leaves  the 
parties  without  external    restriction.     .....    It  would    seem  to 

me  impossible  to  say  the  words  'every  contract  in  restraint  of  trade 
is  a  crime  punishable  with  imprisonment/  would  send  the  members 
of  a  partnership  between  two  trading  corporations  to  prison.'' 
See  an  article  on  the  case  in  the  Journal  of  the  Society  of  Com- 
parative Legislation.     (New  Series,  No.  XIV,  p,  251). 

Advocate-Oeneral  v.  KamalL— I.  L.  B.,  29  B.  133  :— The 
principle  that  any  matter  which  might  and  ought  to  have  been  made 
ground  of  defence  or  attack  in  a  former  suit  shall  be  deemed  to  have 
been  in  issue  in  the  suit,  is  not  applicable  to  different  stages  of  the 
same  suit.  This  is  in  accordance  with  the  English  case  of  Barton  v. 
Bar  ton)  y  which  held  that  although  an  account  had  been  ordered  on 
the  footing  that  the  plaintiffs  were  entitled  to  share  in  a  testator's 
estate,  the  defendants  were  not  absolutely  precluded  from  after- 
wards questioning  the  plaintiff's  right.  As  a  matter  of  plead, 
ing  the  defendants  may  not  be  permitted  to  do  so ;  but  the  rule  of 
res  judicata  does  not  apply  to  such  a  case. 

A  bequest  to  the  children  of  A  after  A's  death  does  not  necessa- 
rily fail  among  Koja  Mahomedans  who  are  governed  by  the  Hindu 
Law  merely  because  all  the  children  of  A  were  not  in  existence  at 
the  testator*s  death.  Those  who  were  in  existence  then  would  be 
entitled  to  take  under  the  bequest. 

Ohotalal  Mobtmlal  v.  Lalleboy  Surchand.— I.L.B«,  29  B.  157 : 

—The  Law  of  lights  is  but  ill  understood  by  m\nj  here.     Where  a 

Digitized  by  VjOOQ IC 


BAST  X.]  THE   MAIttAS   LAW  JOUBNAL.  319 

plaintiff  sued  for  an  injunction  to  restrain  the  defendant  from 
obfitraoting  the  light  to  his  windows  a  decree  was  given  to  him 
merdy  on  the  ground  that  the  defendant's  building  left  the  plain- 
tiff less  than  45  degrees  of  light.  The  High  Court»  Jenkins,  C.  J., 
and  Battey,  J.,  held  that  the  real  questions  to  be  decided  were 
(1)  whether  there  was  a  dimunition  in  the  light  which  the  plaintiff 
had  been  accustomed  to  receive  during  the  whole  of  the  prescrip- 
tive period^  (2)  if  so  was  there  privation  of  light  and  air  sufficient 
to  render  the  house  uncomfortable. 

Oollector  of  Kaira  v.  Ohonilal  Harilal.— I.L.R.,  29  B.  161  :— 
We  believe  Jenkins,  C. J.,  and  Battey,J.^  are  right  in  over-ruling  the 
decision  in  the  Collector  of  Ahmadabad  v.  Savehand^  and  holding 
that  the  exemption  of  trust  estates  from  the  payment  of  ad  valorem 
CovLTi  fee  for  Letters  of  Administration  is  not  limited  to  a  case  where 
there  has  been  a  previous  grant  of  Probate  or  Letters  of  Adminis- 
tration on  which  a  Court  fee  has  been  paid. 

Lakhmichand  v.  Envarbai.— LL.B.,  29  B.  170:— A  trustee's 
task  is  no  doubt  often  a  thankless  one,  but  it  would  be  dangerous  if 
the  Court  relaxes  its  strictness  against  trustees  in  the  performance  of 
their  duties.  A  trustee  cannot  exculpate  himself  by  not  taking  a 
prominent  part  in  carrying  out  the  trust.  If  he  does  so,  he  will 
still  continue  responsible  for  the  acts  of  the  other  trustees,  and 
although  the  appointment  of  an  agent  may  be  sometimes  justifi- 
uiAe,  the  trustee  must  act  with  care  and  diligence  in  the  selection 
and  supervision  of  the  agent,  otherwise  he  will  be  liable  for  the 
misdeeds  of  the  agent  and  S.  30  of  the  Trusts  Act  will  afford  him 
no  protection. 

AmeerchandHadhowje  expart€.—LL.E.,  29  B.  188 :— Within 
the  provision  in  S.  4,  Clause  2  of  the  Administrators-General  and 
Official  Trustees  Act  authorizing  the  Court  to  discharge  an  exe- 
cutor on  his  own  application  on  good  grounds  shown  is  a  wise  and 
beneficent  measure.  The  case  under  notice  affords  a  good  illustra- 
tion of  this.  The  executor  was  old  and  shattered  in  health  and 
unfit  for  responsible  duties  while  he  had  already  discharged 
most  portion  of  the  duties  of  his  office. 

h   I.  If.  B.,  27  B.  140. 


Digitized  by 


Google 


320  THE    MADEA8   LAW  JOUBKAL,  [TOL.  XT. 

SUMMARY  OF  RECENT  CASES. 


Mellor  t^.  Walmeriaj  [1905],  2  Gh.  167. 
Evidenee-^Fieldrbook  etUries-^Professional  duty — ^^Seaehore/*  memh 
ing  of  rule  as  to  erroneous  deaeripHon. 

Field-book  entries  made  by  a  deceased  surveyor  for  the  purpose 
of  a  survey  on  whicli  he  was  professionally  employed  are  admis- 
sible in  evidence  as  statements  made  in  the  discharge  of  a 
professional  duty. 

The  word  ''  seashore"  used  in  the  description  of  a  boundary 
must  be  taken  to  mean  the  '' foreshore, '^  «.  e.,  the  land  situated 
between  high  and  low  water  mark. 

Per  Vaughan  Williama,  L.  J. : — The  ordinary  rule  is  that 
an  erroneous  statement  as  to  dimensions  or  quantity  or  an  inacca- 
racy  in  a  plan  will  not  vitiate  a  sufficiently  certain  definition  of 
the  land  granted  by  a  deed.  But  this  rule  does  not  apply  where 
in  a  deed  the  dimensions  are  referred  to  as  part  and  parcel  of 
the  description  itself  and  are  not  an  addition  to  that  which  has 
been  already  defined. 

Oibson  V.  Hall  [1905],  2  Oh.  181. 
PresumpUon  of  death^^Onus — Person  not  heard  of  for  seven  years. 
There  is  no  presumption  of  the  continuance  of  life. 

Where  a  testatrix  gave  a  share  of  the  income  of  her  real  and 
personal  estate  to  the  children  of  her  late  niece  for  their  lives 
and  it  was  provided  that  upon  the  death  of  one  of  such  children  the 
half-yearly  income  payable  to  such  deceased  child  should  be 
divided  among  the  surviving  children  and  otiiers  and  the  t«tatnx 
died  in  1890  and  one  of  the  children  was  last  heard  of  on  31st 
March  1895  :— 

Held,  (1)  that  the  child  not  being  heard  of  since  31st  March  1895 
must  be  presumed  to  be  dead  on  Slst  March  1902 ; 

(2)  that  the  onus  of  proof  was  on  the  wife  of  the  child 

not  heard  of  since  Slst  March  1895  to  shew  that 
her  husband  was  alive  after  81st  March  1902 ; 

(3)  that  the  widow's  claim  for  the  accrued  diare  whkb 

would  have  aoonied  to  the  child  upon  the  death 
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of  a  named  n^hew  to  whom  a  share  was  also  given 
ander  the  will  must  fail  as  she  cannot  prove 
that  her  husband  was  alive  at  the  death  of  such 
nephew ;  and 
(4)  that  as  the  testatrix  intended  that  either  the  children 
of  her  niece  or  the  issue  of  such  children  should 
take,  there  was  no  intestacy,  and  though  the  chil- 
dren of  a  child  (of  the  niece)  not  heard  of  would  be 
in  the  same  difficulty^  it  must  be  presumed  in  their 
&ivor  that  their  father  died  at  the  date  of  the 
death  of  the  named  nephew  and  such  issue  would, 
theref  ore>  be  entitled  to  an  aliquot  part  of  the  ac- 
crued share  of  the  income* 


Attorney-Qenerali;.  Antrobus  [1905],  2  Ch.  188. 
Highway — Dedication — User — Terminus     ad    quern  —  CuUdt-  sac-^ 
Evidence. 

A  tithe  map  and  award  made  under  the  provisions  of  the  Tithe 
Commutatiou  Act  of  1 886  are  public  documents  and  admissible  for 
the  purpose  of  shewing  whether  a  land  shewn  in  the  map  is  a  pub- 
lic road  or  otherwise. 

A  public  way  can  be  created  only  by  Act  of  Parliament  or  by 
dedication  by  the  owner. 

Dedication  is  a  question  of  intention  and  of  tide. 

User  by  the  public  is  some  evidence  of  intention  to  dedicate. 

A  person  dedicating  cannot  dedicate  more  than  he  owns. 

The  user  by  the  public  to  be  evidence  of  dedication  must  bo 
made  openly  as  of  right  and  for  so  long  a  time  that  it  must  have 
come  to  the  knowledge  of  the  owners  of  the  fee  that  the  public  were 
so  using  it  as  of  right. 

The  public  as  such  cannot  prescribe  and  according  to  the  En- 
glish Law  a  jus  spatiandi  cannot  be  acquired  by  grant  or  prescrip- 
tion. 

A  public  road  is  prima  facie  a  road  that  leads  from  one  public 
place  to  another  public  place. 

The  want  of  a  terminus  od  quern  is  not  essential  to  the  legal 
existence  of  a  public  road. 
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A  cuUde'sac  may  be  a  public  highway,  but  the  dedication  of  it 
as  such  highway  will  not  be  presumed  from  mere  public  user  with- 
out evidence  of  expenditure  on  the  place  for  repairs,  lighting,  &c., 
by  the  public  authority. 

The  general  public  cannot  acquire  by  user  a  right  to  visit  a 
public  monument  or  other  object  of  interest  on  private  property  and 
a  trust  to  permit  access  for  that  purpose  will  not  be  presumed 
against  persons  who  shew  a  clear  documentary  title. 

Higgins  V.  Betts  [1905],  2  Ch.  210. 
Ancient  lights-^Easement  of  light — *Pre8criftion — Nuisance^ 

Apart  from  express  contract  or  grant  the  owner  of  a  house  has 
no  right  to  any  access  of  light  to  the  windows  thereof  over  his 
neighbour's  laud  until  he  has  acquired  by  pi^escription  or  under 
the  Act. 

Where  the  owner  of  a  house  has  acquired  an  easement  of  light 
by  prescription  any  substantial  interference  with  his  comfortable 
use  and  enjoyment  of  his  house,  according  to  the  usages  of  or- 
dinary persons  in  that  locality,  is  actionable  as  a  nuisance  at  com- 
mon law. 

The  test  of  nuisance  is  not  by  considering  whether  so  much 
light  has  been  taken  as  materially  to  lessen  the  enjoyment  and 
use  of  the  house  that  its  owner  previously  had,  but  whether  so 
much  is  left,  as  is  enough  for  the  comfortable  use  and  enjoyment  of 
the  house  according  to  the  ordinary  requirements  of  mankind. 

Bird  V.  Godfrey  [1905],  2  Ch.  225. 
Simple  contract  debt — Devisee  for  life -^Payment — Devisee  in  rs- 
mainder-^Keeping  debt   aUve — Person  liable. 

Payment  on  account  of  a  simple  contract  debt  by  a  devisee  for 
life  of  a  part  of  the  real  estate  will  keep  the  debt  alive  also  as 
against  the  devisees  in  remainder  and  as  against  other  devisees  of 
other  real  estate  which  is  not  subject  to  any  life  tenancy. 

All  the  devisees  are  liable  in  the  sense  that  they  may  all  be 
sued  in  equity,  and  payment  by  any  one  of  them  is  a  payment  by  a 
person  liable  within  the  meaning  of  8  &  4  Will.  IV,  c.  52,  S.  5,  and 
keeps  the  debt  alive  against  all  the  devisees. 
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Garner  v.  Wingrove  [1905],  2  Ch.  288. 

Btatute  of  Limitations-^Time  running  against  owner^>Di8ahility  of 
successor — Interruption. 

Where  the  Statute  of  Limitation  had  once  begun  to  run  against 
the  owner  it  is  not  interrupted  by  the  disability  (infancy)  of  a 
person  succeeding  to  the  owner's  interest  although  the  legal  title 
may  be  in  trustees. 

Nash  V.  Oalthorpe  [1905],  2  Ch.  237.     ^ 

Companies  Act,  1867,  8. 38 — Company — Prospectus — Non^disclosure 
of  material  contract — Fraud  inducing  contract'^ Damage, 

A  shareholder  in  order  to  maintain  an  action  against  the 
directors  of  a  company  under  S.  38  of  the  Companies  Act,  1867,  for 
damages  for  not  disclosing  in  the  prospectus,  upon  the  faith  of 
which  he  applied  for  shares,  a  contract  entered  into  by  the  company, 
must  shew  that  the  undisclosed  contract  was  a  material  one  and 
that  he  had  suffered  damage  by  reason  of  such  no n- disclosure. 

The  plaintiff  makes  a  prima  facte  case  by  proof  of  the  omission 
of  a  material  contract  and  of  his  taking  the  shares  after  receipt  of 
the  prospectus. 

If  looking  at  the  whole  evidence,  the  fair  inference  to  be  drawn 
is  that  the  plaintiff  woald  not  have  contracted  for  the  shares,  if  he 
had  known  of  the  contract  not  disclosed,  plaintiff  must  be  deemed 
to  have  been  induced  to  enter  into  the  contract  for  shares. 


Woodall  t;.  Olifton  [1905],  2  Ch.  257. 

Landlord  and  tenant — Option  in  lease  to  purchase  reversion  in  fee 
— Perpetuity — Covenant  running  vnth  land — Negative  tenant — 
32  Hen.  VIII,  C.  34. 

A  covenant  in  a  lease  for  99  years  giving  an  option  to  the 

lessee,  his  heirs  or  assigns  during  the  subsistence  of  the  term  to 

purchase  the  reversion  in  fee  is  not  a  covenant  running  with  the 

land  (reversion)  and  is  not  enforceable  against  the  assignees  of 
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ihe  lessor.    Such  a  covenant  is  not  one  concerning  the  tenancy  or 
its  terms  and  will  not  come  within  32  Hen.  YIII^  G.  84, 

By  Warrington,  J. : — 

Such  a  covenant  creates  an  estate  or  interest  in  land  and  is 
invalid  if  it  infringes  the  rale  against  perpetuities. 

Corbelt  v.  South  Eastern  and  Chatham  Railway  Oompanies 
Managing  Committee  [1905],  2  Ch.  280. 

Railway  Company — Private  Act  of  Pa/rliament — Provision  for  erect- 
ing atation'-^Private  benefit — Waiver — Contract  with  third 
person  to  close  old  station  and  erect  new  one — Ultra  Vires. 

Where  a  private  Act  of  a  Railway  Company  contained  a  pro- 
vision for  the  protection  of  a  landowner  for  the  construction  a 
station  which  was  dnly  erected^  and  the  Company's  undertaking 
was  transferred  by  an  Act  of  Parliament  to  another  Railway  Com- 
pany^ who  in  ignorance  of  the  provisions  of  the  earlier  Act  entered 
into  a  contract  with  another  landholder  to  pull  down  the  old  and 
erect  a  new  one  close  to  the  latter's  property : — 

Held  (1)  that  the  provisions  of  the  former  Act  not  having 
created  any  public  rights  and  having  created 
rights  in  favor  of  a  specified  individual^  such  rights 
might  be  waived  by  the  latter  ; 

(2)  that  the  contract  with  the  second  landholder  was  not 

ultra  vires,  when  the  contract  was  to  deal  with  land 
in  a  way  competent  for  the  Railway  Company  to 
do  although  the  fulfilment  of  the  contract  was 
dependent  upon  the  consent  of  the  first  landholder; 

(3)  that  an  agreement  by  a  Railway  Company  to  obtain 

the  consent  of  another  to  do  a  legal  act  which  coold 
be  performed  only  with  such  consent  was  valid  and 
enforceable , 

and  (4)  that  upon  failure  of  the  Railway  Company  to  do  the 
act  by  reason  that  the  first  landholder  had  refused 
his  consent  there  was  a  breach  of  contract  for 
which  there  was  a  remedy  against  the  Railway 
Company  by  way  of  damages. 
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Francis  v.  Francis  [1905],  2  Ch.  295. 

Will — Construction— Beal  estate^^Devibee   to  attain  twenty^five^-^ 
Contingent  gift. 

A  devise  of  real  estate  to  a  devisee  ''  when  she  shall  attain  the 
age  of  twenty-five  years  "  without  anything  more  is  contingent  on 
her  attaining  that  age. 


Villar  V.  Oilbey  [1905],  2  Ch.  301. 

Will — Devise — Construction — "Bom   in   my  lifetime^^-^Child  in 
grmmio  matris. 

A  devise  to  the  testator's  first  and  second  sons  of  his  brother 
snccessively  for  life,  with  remainder  to  their  first  and  other  sods 
successively  in  tail  male,  with  remainder  to  their  daughters  sncces- 
sively  in  tail,  with  remainder  to  the  third  and  other  sons  of  the 
testator's  brother  successively  in  tail,  with  a  proviso  that  that  the 
third  or  other  son  bom  in  his  lifetime  should  not  take  a  larger 
interest  than  an  estate  for  life  with  remainder  to  his  issue  in  tail 
male  and  then  in  tail  female,  confers  upon  the  testator's  third 
son  born  after  the  testator's  death,  but  en  ventre  sa  mere  an  estate 
tail  and  not  a  mere  estate  for  life.  The  words  ''  born  in  my  life- 
time'' must  be  taken  in  their  natural  sense  and  do  not  include  a 
person  en  ventre  sa  mere  at  the  testator's  death  but  bom  after  his 
death. 


JOTTINGS  AND  CUTTINGS. 


The  Hardwicke  Sodety.'^The  Hardwicke  Society  held  its 
annual  ladies'  night  debate  in  Gray's  Inn  Hall,  on  March  30th, 
Mr.  Valentine  Ball,  the  President,  occupying  the  chair.  Among 
those  present  were  Sir  Gorell  and  Lady  Barnes^Mr.  Justice  Kekewich 
and  Miss  Kekewich,  Mr.  Justice  Kennedy,  Mr.  Justice  and  Lady 
Darling,  his  Honour  Judge  Bacon,his  Honor  Judge  Tindal  Atkinson, 
Sir  Arthur  Collins,  k.  c.  Sir  Robert  and  Lady  Ball,  Mr.  Thomas 
Terrell,  K.  c,  the  Rev.  M.  H.  Fleming  Williams,  Lady  Hamilton, 
Mrs.  Craigie,  and  Miss  Constance  Smedley. 


Digitized  by 


Google 


THS    UAiynAS    LAW  lOUBNAL.  [VOL.  XV. 

Mr.  F.  (r.  Mortimer  moved :  'That  for  the  due  adDiinistration 
of  jastice,  no  jury  is  complete  without  women.'  He  said  he  was 
puzzled  to  know  to  whom  he  should  look  for  support.  It  would 
not  be  to  the  Judges^  who  thought  that  there  would  be  but  one 
step  from  the  jury-box  to  the  Bench^  and  they  were  afraid  that  the 
time  might  come  when  they  would  be  asked  to  sit  in  the  Divisional 
Court  with  a  learned  sister.  Neither  could  he  look  to  the  leaders  of 
the  bar,  for  their  own  interest  in  life  was  to  maintain  the  length  of 
the  long  vacation ;  and  if  women  ever  had  attraction  for  them  or 
they  for  women  which  he  begged  leave  to  doubt>  that  period  was 
long  since  passed  into  the  minds  of  antiquity.  Nor  could  he  look 
to  the  cheerful  juniors  of  some  fifty  or  sixty  summers.  He  was 
afraid  that  long  years  of  wrangling  with  Masters  in  Judges' 
chambers  had  cooled  their  imagination  and  that  the  long  fight  for 
a  large  amount  of  small  fees  had  destroyed  aspirations.  He  had 
hoped  he  might  have  had  the  support  of  the  woman,  but  he  had 
been  told  that  an  eminent  authoress  was  to  follow  him  on  the 
other  side.  Then  he  mast  turn  to  the  juniors  of  their  own  stand- 
ing, the  rising  hopes  of  their  stem,  unbending  clerks,  the  men 
whose  practice  was  not  so  large  as  to  have  cooled  all  imagination. 
He  had  been  troubled,  in  getting  up  the  subject,  at  the  extraordi- 
narily small  amount  of  ventilation  on  the  question  which  had  taken 
place,  and  although  women  were  clamorous  with  regard  to  their 
rights,  they  were  extremely  modest  in  demanding  their  duties.  He 
would  have  them  remember  that  the  jury-box  was  the  best  training 
for  the  ballot-box.  Day  by  day  woman's  sphere  was  widening. 
They  were  typists,  itinerant  preachers,  globe-trotters,  big-game 
hunters,  sweet  girl  graduates  ;  there  was  no  limit  to  their  energy. 
Woman  was  no  longer  a  domestic  animal,  a  thing  to  be  pitied  ; 
she  was  a  thing  to  be  feared.  Let  them  take  any  action  in  the 
courts,  in  nine  oases  out  of  ten  one  had  to  cherchez  la  femme. 
They  found  the  women  in  every  part  of  the  court  except  the 
jury-box,  where  she  ought  to  be.  They  had  all  had  experieDce  of 
the  interest  which  women  took  in  legal  matters.  They  had  had  the 
pleasure  of  taking  lady  visitors  round  the  courts.  Coming  to  first 
principles,  what,  as  a  matter  of  fact,  did  they  ask  for  in  juries? 
First  they  should  be  unprejudiced.  He  was  not  suggesting  that  the 
whole  jury  should  consist  of  women,  but  he  did  say  that  an  unmixed 
evil,  and  that  they  ought  to  mix  evil  as  much  as    thi^  oould. 
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Womeii  jurors  would  not  be  deceived  by  the  bad  appearance  of 
the  men  or  taken  in  by  the  good  appearance  of  the  women  ;  women 
were  not  merciful,  not  good  women ;  and  he  did  not  recognise  the 
fact  that  there  were  any  but  good  women,  so  there  was  no  fear 
that  women  juries  would  be  merciful.  All  big  reforms  had  been 
langhed  at  in  the  first  instance;  all  great  reformers^ had  had  to 
meet  with  jeers  to  start  with,  but  he  did  believe  that  the  time  would 
come  when  the  addresses  of  counsel  would  begin,'  Ladies  and  gentle- 
men of  the  jury,'  and  when  the  verdict  of  the  jury  would  be 
delivered  by  a  forewoman,  and  when  that  day  came  he  was  re»dy 
to  sing  a  *Nunc  dimittis.' 

Mrs.  Craigie  ('John  Oliver  Hobbes')  opposed  the  motion. 
There  was  much  injustice  in  the  world,  but  many  of  them  still 
believed  that  it  was  possible  to  obtain  justice  in  the  courts  of  law. 
This  belief  would  be  shattered  if  women  were  once  involved  in  the 
legal  machinery.  Feminine  nature  was  charming,  but  it  did  not 
contain  the  first  element  of  justice,  nor  was  it  to  be  produced 
artificially  by  means  of  education.  In  the  very  unfairness  of  women 
was  often  to  be  found  the  main  source  of  their  fascination.  Where 
could  men  go  for  sympathy  if  all  women  were  to  be  strictly 
impartial  ?  Why  did  women  excel  as  confidants  ?  Because  they 
would  not  weigh  evidence.  They  were  happy  only  where  they 
were  unfair.  The  more  she  saw  of  women's  work  in  public  life, 
the  more  she  was  convinced  that  women  were  not  intended  to 
govern.  Their  cleverness  might  be  astonishing,  but  whilst  a  man's 
intellect  was  never  separated  entirely  from  his  heart,  in  women  the 
heart  and  intellect  were  in  direct  antagonism.  Being  a  woman  she 
need  not  give  her  reasons  for  coming  to  her  conclusion,  and  had 
she  not  proved  her  own  unfitness  for  the  jury-box?  Although 
justice  was  always  drawn  as  a  female  figure,  she  was  always  repre- 
sented as  blindfolded.  That  meant,  as  Americans  said,  that  she 
could  not  be  trusted  to  see  straight. 

Mr.  Cecil  Walsh,  in  supporting  the  motion,  ventured  to  dis- 
agree with  the  statement  that  women  were  not  fitted  to  govern.  It 
had  been  his  constant  endeavour  to  ascertain  by  what  method  it 
was  women  were  so  successful  in  making  their  wishes  felt  without 
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betraying  the  power  by  which  they  did  it.  IJut  the  result  was 
indisputable^  and  it  was  partly  on  that  ground  that  he  supported 
the  motion,  because  his  idea  was  that,  if  there  was  only  one  woman 
in  the  jury  of  twelve,  there  would  never  be  any  of  the  unfortunate 
disagreements  with  which  they  were  acquainted,  as  the  rest  of  the 
jury  would  inevitably  come  round  to  her  way  of  thinking.  It 
would  also  prevent  the  interminable  speeches  of  counsel,  as  the 
woman  juror  would  certainly  get  up  and  express  her  own  opinion 
before  the  end  of  his  address  was  reached. 

Miss  Constance  Smedley  observed  that  women  were  kept  from 
the  Bench  and  from  the  Bar,  and  even  from  the  Jury-box.  One 
of  the  chief  arguments  against  women  jurors  would  be  that  they 
would  be  hard  on  their  own  sex.  Possibly  that  would  be  so  for 
they  knew  so  much  about  themselves.  But  did  not  men  know  all 
the  little  wiles  and  weakness  of  their  sex  ?  When  women  were  in 
the  dock  they  were  tried  by  those  who  knew  nothing  about  them,  and 
who  wore  unable  to  judge  of  their  guilt  or  innocence.  As  women 
were  tried  by  men  only,  it  would  be  fair  that  men  should  be  tried 
by  women.  She  urged  the  men  whom  she  was  addressing  to 
work  for  the  new  order^  so  that  when  their  turn  came,  they  should 
be  tried  by  women. 

Mr.  Justice  Darling  said  that  until  within  the  last  few  minutes 
he  had  really  thought  that  they  were  met  merely  for  the  purpose  of 
diversion,  and  that  the  debate  was  merely  an  exercise  indulged  in 
by  the  members  of  the  Hardwicke  Society  to  which  they  had  invited 
a  few  of  the  Judges  to  see  how  competent  they  were  to  defend 
any  case  that  any  judge  might  feel  it  his  duty  to  lay  before  them; 
but  he  grieved  to  say  the  debate  had  taken  quite  a  serious  turn, 
and  since  Miss  Smedley's  speech  he  felt  it  possible  that  the  reason 
might  form  the  immediate  legislation.  He  did  not  think  that  the 
speech  of  Mr.  Mortimer  had  convinced  anybody  of  anything  but 
this;  but  he  was  a  most  ingenious  person  who  could  make  plausible 
the  worst  possible  case.  Reasoning  by  analogy  Miss  Smedley 
had  apparently  argued  that  because  women  were  fit  to  be  in  tbe 
dock  they  were  fit  to  be  in  the  jury-box,  and  she  argued  that 
if  woman  was  fit  to  be  in  the  jury-box  she  was  fit  to  be  on  the 
Bench.  It  did  not  necessarily  follow  that  those  who  were  fit  to 
be  in  the  dock   were  by  that  fact  alone  qualified   to  take  an 
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important  fact   in  the    administration     of  justice.      Even   Miss 
Smedley  had  said  that  there  was  the  argnment  that  woman  would 
be  hard  on  woman.    But  what  an  awful  thing  that  would  be! 
One    often    heard  'man's   inhumanity    to  man/  complained   oft 
but  it  would  be  terrible  to  solemnly  decide  that  was  not  enough, 
but  that  they  must  take  means  to  insure  woman's    inhumanity 
to  woman,  and  that  then  women  would  really   get  their  deserts 
and  would  have  justice  when  they  were  judged  more  hardly  thaji 
ever.    Even  if  that  were  true,  he  would  not  vote  for  it.     Even  if 
they  did  get  ofE  too  lightly — he  did  not  say  whether  they  did,  he 
did  not  know — he  would  not  alter  it :  among  other  reasons,  because 
he  thought  there  were  things  which  were  rather  more  important 
than  absolute   retributive  justice.     He  thought  it  was  worth  while 
in  the  world  to  keep  a  little  shelter.     Miss  Smedley  would  have 
none  of  it.    Women  never  were  chivalrous  and  never  would    be. 
They  would  not  have  gone   rescuing  distressed  damsels.    They 
would  know  as  soon  as  they  came  into  the  jury-box,  and  they 
would  say,  '  I  am  not  going  to  give  damages  to  that  minx.     Am  I 
going  to  attend  to  the  evidence  ?    Not  a  bit  of  it !    Let  men  with 
their  slow  intelligence  listen  to  it ;    let  them  demand  the  logical 
treatment  of  the  subject.'     They  say  they  got  at  things  by  intui- 
tion.    So  proposal  had  been  made  that  juries  should   consist  en- 
tirely of  women,  the    proposal  was    that  there    should  be    mixed 
juries.     He  did  not  know  how  that  worked — it  would  be  the  same 
sort  of  mixture  as  oil  and  vinegar.     While  one  part  was  working 
slowly  by  logic,  the  other  would  have    arrived  at  a  conclusion 
by    intuition.     They   would  not  be  troubled  by  the  addresses  of 
counsel.     What  was  the    use  of  having  people  to  address  you  on 
the  evidence  when  you  have  arrived  at  a  decision  by  intuition  ? 
How  would  women  act  on  a  jury  on  which  the  men  could  not  come 
to  a  conclusion    until  four  most  tiresome  speeches  had  been  deli- 
vered and  the  whole  thing  resumed  by  what  was  called  the  sum- 
ming-up, and  six  of  them  had    to  wait    before  making  up    their 
minds  until  all  this  process  had  been  gone  through,  while  the  other 
six  would  have  arrived  at  a  proper  conclusion  at  the  mere  sight  of 
the  plaintiff  or  defendant.     He  had  tried  to  look  at  the  matter  in 
a  serious  and  practical  spirit,  and  to  show  what  would  be  the  real 
working  objections  in  every-day  life,  and   he  really  believed  that 
if  the^resolntion  were  carried  there  would  be  an  end  of  juries 
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altog0fcher>  neoeasarily  an  end  of  the  King^s  fiench  Divifiion.  He 
did  not  say  chaod  would  come^  bnt  what  was  worse  would  come, 
the  whole  administration  of  justice  would  be  left  to  the  Court 
of  Chancery. 

Mr.  J.  B.  ttathewa  said  that  a  barrister's  arguments  already 
had  to  be  suited  to  the  particular  jury  one  who  was  addressing ; 
but  what  would  bo  the  case  when  one  had  to  consider  a  mixed  jury? 
The  arguments  addressed  to  the  male  portion  would  be  totally 
unsuited  to  the  female  part.  No  man  could  live  long  enough  at 
the  bar  to  understand  what  arguments  he  could  address  to  a  jury 
of  women. 

Mr.  Justice  Kekewichy  who  opposed  the  motion^  remarked 
that  one  woman  on  the  jury  would  convince  all  the  reat>  and  that 
unanimous  verdicts  would  be  the  result  of  the  proposed  change. 
Women,  however,  were  wanted  at  home.  A  few  could  be  spared  to 
be  lady  doctors  or  members  of  the  Education  Committee  of  the 
County  Council,  and  so  forth.  But  they  could  not  be  spared  to  be 
called  again  and  again  to  serve  upon  juries. 

His  Honour  Judge  Tindal  Atkinson  supported  the  motion.  It 
was  essential  that  a  good  juryman  should  have  a  good  insight  into 
character,  and  a  woman  hud  far  better  insight  into  character  and 
was  a  far  better  judge  of  character  than  a  man.  They  would  have 
very  rapid  means  of  coming  to  a  conclusion  whether  a  witness  was 
speaking  the  truth  or  not.  There  was,  however,  one  objection,  he 
thought  it  would  lengthen  trials  very  considerably  because  if  the 
ladies  were  attractive  the  counsels  speeches  would  be  much  longer. 

Mr,  Thomaa  Terrell^  K.  C.^  said  that  there  would  be  such 
difference  of  opinion  in  a  mixed  jury  that  they  would  never  come 
to  a  verdict  at  all.  The  women  would  form  an  opinion  at  sight,  not 
considering  the  evidence  in  any  way.  They  would  either  have  to 
have  all  ladies  or  all  gentlemen>  or  else  to  take  the  vote  of  the 
majority,  or  they  would  not  get  a  verdict. 

Mr.  Nolan  and  Mr.  C,  Terrell  also  spoke,  and  Mr.  Mortimer 
replied. 

The  motion  was  rejected  by  a  large  majority,  the  ladies  in  the 
hall  taking  part  in  the  voting— (TAe  Law  Journal). 
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T^  sUnmess  of  Justice  :— One  of  the  causes  which  make  for 
ihe  slowness  of  justice  in  the  Law  Courts^apart  from  the  shortage  of 
Judges  in  the  King's  Bench  Division^  is  (says  the  World)  the  deli- 
berate method  of  a  few  of  onr  Judges..  No  one  would  blame  Mr. 
Justice  Kennedy  or  Mr.  Justice  Walton  for  their  extreme  conscien- 
tiousness  they  are  painstaking  to  a   degree ;  but  perhaps  Mr. 

Justice  Walton  adds  to  his  patient  care  too  little  confidence  in  his 
own  considerable  powers  of  judgment.  He  and  others  ought  to  take 
a  leaf  out  of  the  book  of  Lord  Bowen^  who  is  supposed  to  have 
divided  his  judicial  career  into  three  stages.  ^  When  I  first  becune 
a  Judged  he  is  credited  with  haying  said^  *  I  always  felt  sure  that 
I  was  wrong.  After  some  years  I  felt  sure  that  I  was  right.  Now 
I  am  sure  that  I  don't  care  a  d— n  whether  I  am  right  or  wrong* 
—{The  Law  Journal) . 

Life  at  the  Bar. — Mr.  Justice  Bigham  has  been  explaining  at 
Bradford  how  hard  a  life  a  successful  advocate's  is.  For  twenty- 
seven  years;  it  appears^  he  started  work  at  four  o'clock  in  the  morn- 
ing; arrived  at  his  chambers^  arrived  in  the  the  Temple  between 
half-p&st  nine  and  ten  o'clock  and  continued  working  until  six 
o'clock.  '  Then  when  the  work  of  the  day  was  over*,  Mr,  Justice 
Bigham  added^  '  I  found  that  play  was  necessary'.  Not  less 
remarkable  than  the  power  to  endure  such  a  day's  work  is  the 
capacity  for  play  at  the  end  of  it.  '  The  worst  of  the  Bar,'  Lord 
Bowen  once  said^  'is  that  life  goes  so  quick.  You  begin  one  mor* 
aing  to  read  briefs  ;  you  go  on  reading,  with  short  intervals  for 
refreshment,  past  Christmases,  Easters,  and  Long  Vacations,  just 
as  you  j»ass  stations  in  a  first-class  express.  Here  you  look  up, 
and  the  time  has  come  for  the  guard  to  begin  to  take  the  tickets'. 
Happily,  there  are  some  distinguished  lawyers,  like  Mr.  Justice 
Bigham,  to  whom  the  journey  is  both  pleasanter  and  longer.  {The 
Law  Journal. 

.  *** 
The  Bights  of  Dissentient  Jurors. — If  Jurjrmen   were   often 

subjected  to  the  treatment  that  a  dissentient  juror   received  from 

Mr.  Justice  Ridley  at  the  trial  of  a  libe]  action  at  Exeter  last  week 

the  desire  to  avoid  one  of  the  most  important  of  civic  duties  would 

certainly  become  more  deep-rooted.  '  How  many  are  standing  out?' 

inquired  the  learned  Judge  when  the  foreman  announced  that  the 

jury  were  not  agreed    and  this  improper   qaestian    eUoiled  the 
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information  that  only  one  juror  was  standing  out.  '  Then  I  think 
that  gentleman  ought  to  be  ashamed  of  himself/  was  Mr.  Justice 
Ridley's  observation  as  recorded  in  the  Mid-Devon  Timew.  'I  have 
as  honest  an  opinion  as  the  eleven  have,  and  I  have  a  perfect  righl 
to  my  opinion/  was  the  dissentient  juror's  reply ;  whereupon  the 
learned  Judge^  after  several  other  observations  no  more  regular  or 
dignified^  said^  ^  I  hope  you  have  made  enough  a  fool  of  yourself. 
Now  you  can  go/  dismissing  him  af>  though,  iorsooth^  he  had  com- 
mitted some  contempt  of  court  in  refusing  to  surrender  Us 
opinion  in  deference  to  that  of  the  judge  and  the  eleven  other  jurors. 
Possibly  the  dissentient  juror  was  wrong  in  his  opinion^  but  that 
entirely  does  not  justify  Mr.  Justice  Ridley — who,  by  the  way, 
has  not  infrequently  expressed  his  disagreement  with  the  unani- 
mous verdicts  of  juries — in  adopting  towards  him  an  attitude 
which  was  no  more  constitutional  than  it  was  courteous — {The  Law 
JouTTial) . 

Judicial  Discretion  as  to  costs : — Where  costs  are  in  the  discre- 
tion of  the  Judge,  it  is  well  established  that  an  order  which  he  has 
made  in  the  exercise  of  his  discretion  cannot  be  interfered  with. 
The  discretion  is,  however^  a  judicial  discretion  to  be  exercised  on 
strict  principles,  and  if  there  were  no  materials  on  which  it  could 
properly  be  exercised,  the  decision  may  be  reversed.  Thus  a 
Judge  has  no  right  to  punish  a  successful  defendant  by  deprivation 
of  his  costs  merely  because  he  has  set  up  a  defence  which  is  consi- 
dered a  shabby  one,  which  is  given  him  by  statute.  Nor  is  he  enti- 
tled to  deprive  a  party  of  his  costs  because  he  insists  on  his  full 
legal  rights,  and  will  not  accept  a  suggestion  for  compromise.  For 
instance,  in  The  Civil  Service  Co^Operative  Socieiy  v.  The  Oeneral 
Steam  Navigation  Company^  where  Mr.  Justice  Bigham  refused 
costs  to  the  defendants,  for  whom  he  gave  judgment,  for  no  other 
reason  that  they  would  not  leave  the  matter  to  him  to  say  what, 
apart  from  the  strict  legal  rights  of  the  parties,  should  be  done, 
the  Court  of  Appeal  promptly  reversed  the  order.  (See  also  the 
recent  cise  of  King  v,  Grilliard^,)  In  The  Lockhampton  Quarries 
Company  v.  Bullinger    and  Cheltenham  Rural  District  Council 

I.    7aL.J.  B.K»B.d88;  L.B.(1908)2K,B.766. 
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the  Council  were  asserting  four  public  rights  of  way  over  the 
plaintiff's  land  ^I'hey  succeeded  as  to  three^  and  failed  as  to 
the  fourth^  and  Mr.  Jnstice  Swinfen  Eady  gave  them  costs  on 
the  issues  on  which  they  succeeded^  bat  gave  the  plaintiff  the 
general  costs  of  the  action  on  the  ground  that  he  had  substantially 
succeeded^  the  fourth  path  being  the  most  important  as  far  as  his 
land  was  concerned.  In  this  case  the  Court  of  Appeal  held^  on 
the  Coundl's  appeal,  that  it  was  impossible  to  say  that  on  the 
facts  the  Judge  was  nni  justified  in  exercising  his  discretion  as 
he  had  done,  and  they  declinBd  to  review  his  order. —  (The  Law 
Journal). 


* 


Justice  Laudative, — 


He  that  only  roloB  by  fear 
dcBth  grieyonB  wrong 

So  sings  Tennyson,  and  his  words  might  well  serveas 
a  motto  for  the  recently  published  book  by  H.  F.  Holbach 
of  Brussels  on  'Justice  Laudative.'  Justice  Venale — Justice  bear- 
ing the  sword^  and  not  in  vain^  we  know  well>  too  well  from  the 
blood-stained  annals  of  our  Criminal  Code — but  this  other  Justice, 
bestowing  the  garland  on  meritorious  citizenship — Droit  Laudatif 
an  Bemunerateur — this  is  new  to  us.  And  yet  when  we  come  to 
think  of  it;  why  should  not  the  State  praise  as  well  as  punish  ? 
Encourage  by  rewards  as  well  as  deter  by  pains  and  pen- 
alties F  Has  not  this  side  of  matter  been  too  much  neglected  ? 
Is  it  not  the  more  excellent  way  ?  Cicero  maintained  that  neither 
a  State  nor  a  family  could  claim  to  be  rationally  organised  unless 
reward  for  good  conduct  were  provided  as  well  as  penalties  for 
bad  conduct ;  and  the  French  Assembly  of  1790  passed  a  Law 
declaring  that  the  State  ought  to  recompense  services  rendered  to 
the  community;  and  also  pay  the  price  of  sacrifices  made  for  the 
common  good.  The  idea  that  the  whole  duty  of  State  is  to  protect 
life  and  property  is  fast  becoming  as  obsolete  as  Feudalism*  We 
recognise,  as  Aristotle  and  Plato  long  ago  did,  that  a  wider  and 
a  nobler  sphere  belongs  to  it — to  make  citizens.  Not  '^  ?^but  rheitZfiv 
is  the  end  of  Human  Society,  and  all  that  tends  to  this  end  the 
State  should  reward.  What  does  it  do  now  f  It  bestows  period!* 
cally  a  certain  number  of  titles  and  deoorati(m8 ;  but  these  leave 
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untouched  the  mass  of  the  population,  for  whom,  the  State  is 
^Represented  by  the  poh'ceman  and  the  'beak/  The  reward  of 
public  merit,  like  so  many  other  worthy  objects,  is  left  to  private 
philanthropy — to  Societies  like  the  Royal  Human  Society,  the 
Geographical  Society,  the  Academies.  Why  should  not  the  good 
citufien  get  his  medal  as  well  as  the  brave  soldier?  Why  should 
not  the  old  age  pension  be  used  to  reinforce  virtue^(rAc  Law 
Journal). 
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LEGISLATION  IN  1908. 

The  Keview  of  Legislation  in  the  year  1908^  compiled  by 
the  Society  of  Comparative  Legislation  and  published  in  its 
Journal^  Vol.  VI  (Part  II),  is  highly  interesting  to  jurists  and 
lawyers  and  indeed  to  everyone  who  takes  an  interest  in  the 
progress  and  administration  of  law.  The  review  is  prefaced 
by  a  short  introduction  written  by  Sir  Courtenay  Dbert.  The 
compilation  shows  the  directions  in  which  the  most  important 
countries  of  the  world  are  moving,  the  questions  that  occupied 
their  attention  during  the  yeari  and  the  ideals  of  life  and  conduct 
that  are  gradually  gaining  predominance  in  the  world.  On  the  whole 
one  is  rather  surprised  to  see  the  almost  practical  unanimitj'  with 
respect  to  these  ideals  existing  in  the  countries  whose  L^slation 
the  Society  was  able  to  get  ac^eess  to.  At  the  same  time  we  get 
glimpses  of  very  different  degrees  of  dvilisation  still  extant 
in  countries  subject  to  the  sway  of  the  British  nation  or  acknow- 
ledging its  lead. 

The  lowest  mark  of  primitive  barbarism  is  to  be  seen 
in  South  Nigeria.  Money  seems  to  be  still  very  scarce  in 
the  protectorate ;  and  exchange  is  still  carried  on  by  barter.  One 
of  the  Native  Courts  Regulations  provides  that,  in  districts  where 
it  is  not  practicable  to  enforce  payment  of  fines  and  fees  in  cash^ 
it  is  lawful  to  accept  '*  Brass  rods  or  manillas,  tobacco^  cloth  or 
other  tradid  goods,  in  no  case  however,  gin  in  payment  of  such  fees 
and  fines.''  The  District  Commissioner  is  to  determine  whether 
such  payment  in  kind  is  to  be  admitted.  Where  he  so  allows^  the 
Presidait  of  the  Native  Court  prescribes  a  scale  on  which  the  values 
are  t6  be  reckoned.  By  another  regulation  every  house  has  to  pay 
an  annual  tax  of  five  yams  to  the  chief  of  the  village  in  consider* 
ation  of  his  maintaining  order  and  good  government  in  the  village* 
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The  marriage  law  seems  to  be  in  the  same  primitive  condition 
in  Sonth  Nigeria.     There  are  two  kinds  of  marriages,   those  in 
which  a  big  dowry  is  paid  to  the  bride's  father  or  to  the    head  of 
a  house,  and  those  in  which  a  ^mall  dowry  is  paid  to  him ;  in  the 
latter  case  she  continues  to  belong  to  her  father's  house  and  her 
children  also.  If  she  dies,  her  body  must  be  sent  back  to  that  house 
for  burial.     In  the   former  case,  she  becomes  a  member  of  the 
husband's  house  and  continues  so  even  if  she  is  divorced  and  marries 
again,  in  which  case  her  children  by  the  subsequent  marriage  are 
also  members  of  that  house.     The  law  of  adultery  is  not  very  strict, 
though  it  holds  the  scales  more    justly  between  the  sexes  than  the 
law  in  more   civilised  countries.     Each    party  is  liable  to  a   fine 
not  exceeding  £  25  and  the  adulterer  may  have  to  pay  damages 
to  the  injured  husband.     The  same  equality  marks  the  law  which 
entitles  a  husband  unable  to  maintain  himself  to  get  an  order  from 
the  Coart  compelling  his  wife  to  maintain  him,  if  he  proves  that 
he  is  a  good  and  faithful  husband.     Witchcraft  and  ordeals  are 
still  prevalent  in  this  simple   community.      Witchcraft   and  the 
making  and  sale  of  charms  are  very  severely  punished.     The  High 
Commissioner  may  prohibit   the  worship  of  any  juju  which  may 
appear  to  him  to  involve  or  tend  towards  the  commission  of  any 
crime  or  breach  of  the  peace,  and  any    person    presiding  dver 
such  worship  is  liable  to  fine  and  imprisonment.     Trials  by  the 
ordeal  of  sasswood,  esere-bean  or  other  poison,  boiling  oil,  fire,  im- 
mersion in  water  or  exposure  to  the  attacks  of  crocodiles  or  other  wild 
animals,  or  by  any  ordeal  which  is  likely  to  result  in  the  death  of 
or  bodily  injury    to  any  party    to  the   proceeding  is  prohibited. 
Any  house,  grove  or  place  in  which  ordeals  are  heH  or  proscribed 
Juj,u8  are  invoked,  may  be  ordered  to  be  destroyed. 

Even  civilised  nations,  however,  are  not  free  from  the  taint 
of  barbarism  when  tempted  by  selfishness.  Racial  exclusiveness 
strongly  marks  the  conduct  of  the  white  Haces  inhabiting  the 
African  colonies  towards  their  dark  brethren.  Civilisation  did 
iiot  begin  in  Europe,  nor  did  it  attach  itself  to  the  white  coloari 
but  the  whites  now  imagine  themselves  to  be  superior  to  the 
blacks  and  are  determined  to  keep  them  in  bondage.  The  hosti- 
lity towards  a  negro  in  America  is  not  a  whit  abated  by 
increasing  proof  that  the  n^ro  is  giving  from  day  to  day  of  his 
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cfipadty  for  efnlightenment.  The  Whitd  man  regardcT  th^  world  as 
his  own  exclusive  portion  both  in  Natal  and  in  British  Qolnmbia. 
Statutes  were  passed  in  the  year  iinder  notice  prohibiting  th^  immi- 
gration of  persons  nnable  to  write  a  European  language.  Such  persoqs 
if  found  in  the  country  are  liable  to  arrest  and  imprisonment. .  In 
Natal  every  child  o£  Indian  immigrants  is^  on  attaining  in  the  case 
of  males  16  years  of  age^  and  in  the  case  of  females  ISyears^ 
required  either  to  go  to  India,  or  if  they  remain  in  Natal>  to  raiiisdii 
under  indeiitures  or  to  take  out  year  by  year  a  pass  or  license.' 

In  Canada  again  the  restriction  of  Chinese  iaiinigrationis  conti- 
nued by  a  fresh  statute  of  the  year.  Every  immigr^t  of  Chinese 
origin,  irrespective  of  tillegiance,  is  to  pay  a  tax  of  500  dollars  at  the 
port  of  entry.  Illicit  sexual  intercourse  between  a  white  woman 
and  any  coloured  person  is  made  illegal  by  the  law  of  Natal  and 
Transvaal.  It  is  refreshing  to  find  a  different  spirit  inspiring  the 
legislature  of  Jamaica  where  an  Indian  immigrant  on  completing  ,a 
continuous  residence  of  10  years  may  commute  his  right  to  a  back 
passage  for  a  grant  of  10  acres  of  land.  In  Trinidad  and  Tobago 
a  law  imposing  export  duties  on  a  number  of  articles  produced  or 
manufactured  in  the  colony  makes  the  money  so  raised  solely  appli- 
cable in  aid  of  immigration. 

Constitutional  legislation  was  undertaken  in  a  number  of  states, 
but  in  none  more  proniinently  than  in  Victoria.  .Sir  C.  Ilbert 
summarises  the  constitutional  changes  as  follows:— ''In  19P3  Vic- 
toria gave  herself  a  new  Constitution  Act  which^in  ponsequence  of  a 
demand  for  retrenchment  arising  out  of  the  transfer  of  services  from 
the  State  to  the  Commonwealth^  cut  down  the  nuonb^  of  minist^rs 
and  members  and  which  presents  several  other  interesting  features. 
It  adopts  with  modifications,  the  continental  system  of  allowing  a 
responsible  minister  of  the  Crown  to  appear^  and  speak  in  Vhe 
House  to  which  he  does  not  belong.  It  requires  a  , respon- 
sible minister  of  the  Crown  to  secure  a  seat  in  Parliament  wHJIi- 
in  three  months  on  pain  of  loss  of  office.  It  takes  public  officers  9J|d 
Railway  officers  out  of  the  territorial  constituencies  to  which  tl^^y 
would  nnturally  belong  and  forms  them  into  separate  constituencies. 
It  adapts  a  provision  of  the  Commonwealth  constitution  by  enabli|)g 
^he  Legislative  Council  not  to  amende  but  to  mi§]ce  ^ngg^stipQslor 
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amendment  of >  a  Money  Bill;  and  contains  pnmaionB,  borrowed  from 
•the  same  soorce  for  settling  disputes  between  the  two  Houses.    As 
introduced,  the  measure  provided  for  women's  snffra^^  bat  this 
provision  was  dropped/'     The  desire  for  practical  efficiency  was 
shown  by  the  State  of  New  South  Wales  by  reducing  the  number 
of  the  members  of  the  Legislative  Assembly  from  125  to  90 — a  re- 
form not  easily  practicable  in  a    self-governing  country.  The  Gape 
Colony  slightly  increased  the  number  of  manbers  in  its  Parliament 
to  relieve  certain  electorates  from  the  hardship  of  under-representa- 
tion.  In  Western  Australia  a  statute  was  passed  providing  for  the  elec- 
tion of  senators  for  Western  Australia  to  the  Senate  of  the   Com* 
monwealth.   A  remarkably  novel    provision  is   to   the  effect  that 
in     ail     cases      when     it     is      impracticable    to     communicate 
any   writ,    proclamation^   or  notice   by  post   without  ocoasioDing 
undue  delay^  any  telegraphic    advice  communicated  in    the  ordi- 
nary course  shall  suffice.     British  Guiana  made  an  advance  in  the 
law  of  the  franchise  by  mnking  the  ownership  of  shares  in  a  com- 
pany owning   land   in  the  Colony  a  qualification  for  a  seat  in  the 
Coart  of  Policy  (the  Legislature)  and  for  the  exercise  of  the  fran- 
chise^ if  the  proportionate  share  of  the  shareholder  in  the  land  of 
the  Company   would  have  conferred     the  qualification,  if  he  had 
been  the  individual  owner  of  his  proportionate  share.  Tasmania  also 
shows  the  same  liberal    spirit  by  extending  the  right  of   voting 
for  the  Legislative  Council  and   for  the  House  of  Assembly  to 
women ;  but  it  does  not  make  them  eligible  for  election  as  members 
of  either  body.     In   the  United  States^  Newhampshire  rejected  a 
proposal  to  permit  women  to  hold  office  and  to  extend  the  right  of 
suffrage  to  them.  The  same  State  checked  the  too  rapid  progress  of 
radicalism  by  enacting  that   voters  and  office-holders  should  be 
able  to  read  the  State  constitution  in  English  and  to  write.     It  will 
be  interesting  to  watch  whether  the  extension  of  the  franchise  to 
women  results  merely  in  increasing  the  privileges  of  the  married 
man  or  adds  independent  sti*ength  and  vigour  to  the  voting  body. 
In  North  Dacota  the  franchise   was  extended  to  civilised  Indians 
who  had  severed  themselves  from  their  tribal  relations.   The  diffi- 
culty of  inducing  a  democracy  to  give  up  r.ny  of  its  privileges  is 
illustrated  by  the  failure  of  a  proposal  in  New  Jersey  that  the 
Governor  witii  the  consent  of  the  Senate  should  appoint  the  Judges 
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of  the  Ciroait  Oonrt  and  Goart  of  Common  Pleas,  and  the  Vice- 
Cliancellor.  In  several  States,  howeveri  the  terms  for  whioh  the 
Jadges  are  elected  have  been  materially  increasedi  though  there  is 
no  tendency  to  make  the  term  a  life  one.  Statutes  regulating  local 
self-government  were  also  passed  in  several  States,  but  are  not 
marked  by  much  novelty.  In  India  the  Central  Provinces  Munioi« 
pal  Act  was  passed  during  the  year.  Consolidation  statutes  were 
passed  in  Victoria,  Bloemfontein  and  the  Transvaal  State.  In 
Mauritius,the  municipal  franchise  was  conferred  on  the  managers  of 
Joint  Stock  Companies  which  was  extended  in  the  following  year 
to  commercial  partnerships  in  collective  name,  or  in  collective  name 
and  commandite.  The  Mauritius  Law  also  introduced  the  principle  of 
the  personal  liabihty  of  the  Councillors.  The  auditors  have  powers 
of  disallowing  items  of  expenditure  unauthorised  by  law  and  surchar- 
ging the  same  on  persons  who  authorised  the  making  of  the  payment. 
The  Ontario  Municipalities  Law  enables  bye-laws  to  be  passed  pro- 
viding for  the  submission  to  a  vote  of  the  electors  at  any  annual 
mnnicipal  election  of  any  question  not  specifically  authorised  by 
law  and  as  to  the  procedure  on  voting.  In  Europe  one  of  the  most 
important  laws  passed  in  Italy  during  the  year  related  to  Munici- 
pal undertakings.  Mnnicipal  bodies  are  authorised  to  undertake 
the  establishment  and  the  direct  exercise  of  undertakings  for 
the  public  service,  especially  those  relating  to  drinking  water^  light- 
ing (public  and  private),  tramways,  telephones,  dispensaries,  sea- 
vengering^  funerals,  grinding  of  com  and  baking  of  bread,  butcher's 
work,  baths  and  washhouses,  night  shelters,  motive  power  (of 
water  or  of  electricity)  services  of  omnibn'ses  and  motor  cars.  The 
direct  working  management  is  distinct  and  separate  from  the 
Manicipal  Board  and  is  represented  by  a  skilled  technical  director 
who  is  responsible  jointly  with  that  body  to  a  special  conmiission  of 
the  administration.  There  was  not  any  notable  advance  during  the 
y^ar  in  the  law  relating  to  companies  and  corporations.  In  France 
preference  sh  res  were  for  the  first  time  introduced  and  were 
allowed  in  all  companies  whether  formed  before  or  since  the  pass- 
ing of  the  law.  In  Victoria  the  number  of  shareholders  in 
proprietary  companies  was  increased  from  25  to  40.  A  proprietary 
company  is  in  fact  a  trading  partnership  converted  into  a  private 
company.  The  stringent  provisions  of  the  Companies  Act  of  1890  as 
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to  the  formation  and  tnanagement  of  ordinary  oompaniea  were  not 
applicable  to  them.  These  companies  proved  a  great  snccess  and 
hence  the  increase  allowed  in  the  number  of  members. 

Taxation, — The  limit  below  which  incomes  are  not  liable 
to  tax  in  India  was  raised  from  Rs.  500  to  Rs.  1,000.  An  Income 
Tax  Act  was  euacted  in  Cape  Colony  during  the  year.  A  graduated 
income-tax  prevails  in  New  Zealand.  And  the  Government  of 
India  will  do  well  to  consider  whether  the  principle  of  graduated 
taxation  may  not  be  applied  to  India  also.  Succession  duty  is  a 
very  legitimate  source  of  taxation.  It  was  introduced  in  the  North 
West  Territories  of  North  America  during  the  year ;  the  tax  is 
graduated  to  the  amount  of  the  property  and  varies  according  to 
the  relationship  of  the  persons  who  would  succeed  to  the  pro- 
perty. The  tax  varies  from  one  and  half  per  cent,  to  ten 
per  cent,  up  to  £  2,500  and  the  excess  above  that  amount  is 
taxed  at  5%.  Probate  duty  is  of  the  nature  of  a  succession  tax, 
especially  where  it  is  made  sufficiently  high.  In  Victoria  the  tax 
is  graduated  and  rises  from  2  to  10%.  In  France  a  law  which  has 
had  a  very  great  effect  on  the  transformation  of  Paris  was  passed 
during  the  year  allowing  the  Municipal  Council  to  impose  a  tax  on 
unbuilt  land.  This  had  the  immediate  effect  of  reducing  the 
number  of  gardens  ;  beautiful  gardens  have  been  replaced  by  five- 
story  apartment  houses.  A  duty  has  been  imposed  in  India  on  ex- 
ports of  tea,  the  proceeds  of  which  are  to  be  applied  towards  meeting 
the  cost  of  such  measures  as  may  be  considered  advisable  for  pro- 
moting the  sale  and  increasing  the  consumption,  in  India  and  else- 
where>  of  Indian  teas. 

Economics  and  Industries  : — Turning  to  the  department  of 
economics  and  industries,  the  legislation  in  Italy  is  worthy  of  notice. 
By  the  Societies  or  Collegia  of  Probi  Viri  a  gold  medal  is  given  and 
some  silver  medals  to  be  conferred  every  three  years  on  those  Colleges 
(societies)  which  more  especially  distinguish  themselves  in  the 
settlement  of  the  disputes  entrusted  to  them.  The  duty  on  Agrumi 
(oranges,  lemons,  mandarins)  was  abolished,  exemption  was  granted 
from  almost  all  duties  to  companies  whose  object  is  trade  in  such 
fruits.  The  Government  also  relinquished  the  Railway  rates  on  such 
goods^and  gave  facilities  at  the  docks  for  such  fruits.  Alcohol  if 
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derived  from  wine  and  methylated  and  for  use  only  in  indastrial 
work  was  exempted  from  taxation.  In  Victoria  a  Court  of  Industrial 
Appeals  was  established  for  dealing  either  on  an  appeal  or  on 
reference  by  the  minister  with  the  determinations  of  the  Special 
Boards  for  fixing  a  minimum  wage  which  have  been  in  existence 
since  1896«  In  Queensland  an  Act  was  passed  imposing  penalties 
upon  employers,  workmen,  or  combinations  of  either  taking  pro- 
ceedings to  defeat  awards.  In  the  United  States  the  legislature 
has  been  busy  with  measures  relating  to  the  regulation  of  dis- 
putes between  employers  and  employees. 

It  is  unnecessary  to  refer  in  detail  to  legislation  relating  to 
currency  notes.  Savings  Banks,  Banking  and  Insurance. 

In  Sweden  measures  were  passed  with  a  view  to  supervise 
and  control  the  working  of  Banking  Companies.  Penny  Banks 
were  introduced  in  Canada.  A  good  many  of  the  United  States 
have  been  busy  in  passing  laws  for  promoting  the  comforts  and 
health  of  labourers  employed  in  factorias.  Regulations  of  all 
kinds  have  been  passed,  such  as  forbidding  the  use  of  stained- 
glass  windows,  requiring  seats  for  women,  water  closet,  dressingt^ 
rooms,  and  exhaust  fans,  &c.,  authorising  the  appointment  of  a 
mixed  committee  to  decide  disputes  between  employers  and  em- 
ployees, &c,      . 

^iiand.—- With  regard  to  laiid  legislation,  perhaps  the  most  im- 
portant was  in  Ireland,  where  the  Irish  Land  Act  was  passed  with 
the  intention  of  converting  agricultural  tenants  into  owners  by  pur- 
chase with  money  advanced  by  the  State ;  every  tenant  of  land  not 
exceeding  £5  in  ratable  value  and  any  person  who  has  been  a 
tenant  within  25  years  before  the  passing  of  the  Act  has  a  locu^' 
standi  to  apply  for  an  advance  of  purchase  money  with  a  right  to 
obtain  it  for  judicially  rented  land  and  a  probability  of  obtaining  it 
for  land  not  so  rented.  The  advances  are  to  be  repaid  by  means  of 
purchase  annuities  calculated  at  the  rate  of  £3' 5-0  for  every  £100 
advanced.  The  Act  is  so  important  that  we  must  resist  the  tempta- 
tion to  abstract  its  provisions  here. 

In  Bombay  an  Act  was  passed  (IV  of  1908)  to  establish  public 
loc^al  records  of  rights  and  iuterd^ts  in  lands  j  the  record  y^  con- 
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tain  an  entry  of  the  names  of  owners^  holders^  mortgagees,  land- 
lords and  tenants,  the  nature  and  extent  of  their  interest,  the  rent 
or  revenne  payable,  etc.  The  Act  is  avowedly  escperimental. 
In  New  Zealand,  the  Legislature  has  authorised  the  reserva- 
tion of  public  lands  and  the  compulsory  purchase  of  private 
lands  which  contain  thermal  springs  or  possess  scenic  or  histo- 
ric interest.  The  Indian  Legislature  passed  an  Encumbered 
Estates  Act  and  an  Alienation  of  Land  Act  during  the  year  for 
Bundelkhand.  The  object  of  the  first  is  to  dear  off  the  mortgage- 
debts  incurred  by  members  of  agricultural  tribes,  and  that  of  the 
second  Act  is  to  guard  against  encumbrances  in  future  by  placing 
restrictions  on  the  selling  and  mortgaging  of  lands  by  members  of 
agricultural  tribes,  A  Court  of  Wards  Act  was  passed  in  the  Punjab 
consolidating  the  law  on  the  subject.  The  Act  empowers  the  Court 
to  take  possession  of  land  interaUa,  when  the  land-holder  is  of  vici- 
ous habits  or  of  bad  character  or  wastef ully  extravagant  and  conse- 
quently unable  to  manage  his  property. 

In  the  North- West  Territories  of  N.America  an  ordinance  of 
the  year  makes  the  comprehensive  provision  that  the  right  to  the 
access  and  use  of  light,  or  any  easement,  right  in  gross  or  profit  a 
prendre  shall  not  be  acquired  by  prescription. 

Justice  :— -Society  is  insisting  more  and  more  every  day  on  the 
speedy  administration  of  justice,  justice  delayed  being  taken  to  be 
justice  denied.  Montana,  one  of  the  United  States  of  America,  pro- 
vided during  the  year  for  three  Commissioners  to  sit  as  additional 
judges  for  4  years,  a  procedure  similar  to  the  recent  appointment 
of  3  temporary  judges  in  the  Punjab  Chief  Court. 

In  England  the  Poor  Prisoner's  Act,  chapter  38,  provides  for 
the  appointment  of  a  solicitor  and  counsel  for  poor  prisoners, 
where  it  appears  that  they  should  have  l^al  aid  in  the 
preparation  and  conduct  of  the  defence.  A  Prisons  Act  was 
passed  in  the  Orange  Biver  Colony,  one  of  the  provisions  of 
which  seems  to  be  of  doubtful  wisdom.  l*he  rule  that  con- 
victs should  not  be  employed  in  working  for  officials  or  pri" 
vate  persons  is  abolished  ;  and  the  Lieutenant-Governor  in  Coun- 
cil is  given  power  to  frftme  regulations  to  hire  out  prisoners  to  pub* 
lie  bodies  or  private  persons.    Attention  may  be  drawn  also  to  a 
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statute  of  the  North -West  territories  of  N.  America,  providiofr  that 
in  cases  of  seduction  the  sedaced  woman  may  sue  in  her  own  name 
and  that  her  father  or  mother  may  maintain  snch  an  action  withoat 
proof  of  service. 

Marriage : — Statntes  relating  to  marriage  were  passed  in 
several  States.  Jn  Mauritius  an  ordinance  was  introduced,  but 
not  carried,  legalising  marriage  with  a  deceased  husband's 
brother  (marriage  with  a  deceased  wife's  sister  is  already 
lawful  there).  In  British  Gnianf),  British  Honduras,  Granada^ 
Gold  Coast  and  India,  Acts  were  passed  to  enable  notice 
to  be  given  of  marriages  to  be  celebrated  abroad.  The 
solemnisation  of  native  marriages  with  christian  rites  was  pro* 
hibited  in  Natal.  New  Zealand  legitimatised  issue  born  out  of 
wedlock  by  subsequent  marriage,  an  exception  to  the  case  being, 
when  at  the  time  of  the  birth  of  the  child  there  was  a  lawful  im- 
pediment to  the  marriage  of  the  parents.  The  cases  of  a  deceased 
wife's  sister  and  of  a  deceased  husband's  brother  are  taken  to  be 
out  of  the  category  of  such  lawful  impediments. 

The  policy  of  protecting  the  weak  even  when  they  are  blame* 
worthy  induced  New  South  Wales  to  amend  the  Bills  of  Sale  Act, 
and  to  provide  that  no  bill  of  sale  made  or  given  by  either  of  a 
married  couple,  while  living  together,  shall  have  any  effect,  so  far 
as  seizure  is  concerned,  as  to  the  household  furniture  actually  in 
use  by  either  of  them,  unless  the  bill  at  the  time  of  execution  is 
endorsed  with  the  consent  of  the  wife  or  husband  of  the  maker 
or  givor  thereof. 

Sanitation  and  Morality  : — ^The  conception  of  the  duty  of  Gov- 
ernment to  protect  the  health  of  its  subjects  and  to  promote 
morality  received  strong  recognition  during  the  year.  The 
Legislation  on  the  subject  covers  a  wide  range  in  the  United 
States  of  America  including  the  regulntion  and  practice  of 
medicine,  the  examination  of  trained  nurses,  the  inspection  of 
embalming  establishments,  the  education  of  barbers  in  a 
knowledge  and  practice  of  sanitation  and  the  prevention  of  the  spread 
of  epidemics.  In  North  Carolina  a  child  may  not  attend  school 
when  a  member  of  his  householl  is  ill  with  mumps  or  with  itch.  In 
Minnesota  and  in  South  Dakota,  vaccination  should  not  be  enforced. 
In  figypt  provision    is  made  for    the  sanitatioa      of  mosqn/^^lf^^ 
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pnblic  batbfl.In  New  Zealand  health  officers  are  empowered  to  con- 
demn and  pall  down  insanitary  buildings.  Dentists  received 
special  attention  daring  the  year.  Several  states  in  Australasia  and 
elsewhere  passed  laws  regulating  the  practice  of  dentistry. 

In  Scotland  working  men's  clubs  were  brought  under  strict  regu- 
lations to  prevent  the  increase  of  drunkenness.  Payment  in  liquor 
was  prohibited  in  South  Nigeria.  A  morphine  regulation  was  passed 
in  the  Straits  Settlements^ whereby  the  unlicensed  import  of  morphine 
and  its  preparations  in  a  state  suitable  for  injectiou,  and  the  keeping 
or  using  of  a  place  for  ib*  injection,the  injection  of  morphine  (ezcept  to 
oneself)  and  the  furnishing  of  morphine  except  to  a  doctor  or  chemist 
or  for  export  have  all  been  penalised.  In  Natal^Orange  River  Colony 
and  Transvaal^  as  well  as  elsewhere  the  keeping  of  brothels  has 
been  prohibited  and  made  punishable.  In  Natal  persons  living  on 
the  earnings  of  prostitution  are  made  liable  to  imprisonment. 

Infanta : — The  increasing  solicitude  for  the  due  protection  of 
children  is  manifested  in  several  statutes  passed  during  the  year.  In 
Sweden  certain  enactments  wore  passed  to  provide  more  efficient 
control  over  the  mode  in  which  foster  children  are  looked  after; 
and  also  to  render  it  possible  for  the  proper  authority  to  in- 
tervene in  cases  of  neglect  by  removing  the  children  from  the  home 
where  they  are  boarded  and  placing  them  with  other  people.  The 
functions  of  Overseers  are  entrusted  to  the  muncipal  or  commu- 
nal bodies.  The  Koyal  Medical  Council  is  enjoined  to  afford  the 
necessary  advice  regarding  the  care  of  foster  children.  Another 
statute  deals  with  the  bringing  up  of  depraved  and  morally  neglect- 
ed children^  and  makes  provision  for  their  obtaining  education  io 
private  homes  or  in  refuge  homes  in  the  case  of  neglected  children, 
and  in  reform  schools  where  the  children  are  of  deprived  character. 
The  Straits  Settlements  made  the  taking  of  a  pledge  by  a  pawn* 
broker  from  a  child  under  16  years  punishable  with  fine.  In  New 
South  Wales  the  supplying  of  tobacco  in  any  8haf;e  or  form  to 
children  under  16  years  is  made  punishable.  In  Ontario  the  Child- 
ren's Protection  Act  was  amended.  It  provides  for  the  appointment 
of  committees  to  take  care  of  neglected  and  dependent  children. 
No  child  under  14  charged  with  an  offence  is  to  be  committed  to 
jail  pending  trial.  In  Transvatvl  the  law  made  provision  during  the 
year  for  the  apprenticing  to  a  useful  trade  or  occupation  of  juvenile 
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Animals :— Legislation  for  the  proteotioa  of  aDimals  also  made 
progress  during  the  year.  In  British  Columbia  an  Act  which  Mr.  E. 
Manson  calls  the  Birds  Charter  was  passed,  making  it  unlawful  to 
shoot,  kill  or  capture  any  bird  whatever  or  to  take  or  destroy  any 
nest,  young,  or  egg  of  any  bird.  The  only  outlaws  are  crows,  magpies* 
hawks,  owls,  woodpeckers  and  blue  jays  and  birds  which  may 
be  shot  under  the  Game  Protection  Act.  In  Canada  the  use  of  rock- 
ets and  explosive  projectiles  for  killing  fish  or  marine  animalsi 
with  certain  exceptions,  is  forbidden.  Several  other  statutes  were 
passed  during  the  year  for  protecting  particular  animals,  prevent- 
ing cruelty  to  them  and  for  checking  the  spread  of  infectious  dis* 
eases  amongst  them.  Antigua  made  the  introduction  of  the  mon* 
goose  into  Barbuda  penal ;  we  do  not  know  why. 

Wireless  telegraphy  : — Wireless  telegraphy  received  pariicu* 
)ar  attention  during  the  year  in  several  of  the  Colonies  in 
Australia  and  West  Indies,  the  general  trend  of  the  Legislation 
being  to  make  a  state  monopoly  of  it  and  preventing  the  use  of  it 
without  a  license  from  Government. 

Holiday  : — An  enactment  that  would  be  welcomed  by  many  a 
hard-working  person  was  that  passed  in  Ontario  to  the  effect  that 
whenever  a  holiday  falls  on  a  Sunday  the  following  day  is  to  be 
the  legal  holiday  throughout  the  province. 

Education  : — Education  received  considerable  attention  during 
the  year,  but  the  legislation  on  the  subject  presents  hardly  any 
thing  noteworthy. 

The  above  summary  which  refers  only  to  the  most  re- 
markable features  of  the  legislation  in  1903  shows  how  considerable 
the  total  output  of  legislative  activity  was  during  the  year.  As 
Sir  C.  Ilbert  points  out,  in  the  mechanism  of  modern  States^  the 
capital  fact  is  the  energy  of  the  legislatures.  The  experience  and 
experiments  of  each  legislature  cannot  but  be  a  source  of  wisdom 
and  instruction  to  others.  The  study  of  comparative  jurisprudence 
is  gradually  attracting  increasing  attention  ;  and  it  is  of  import* 
ance  not  only  to  the  aspiring  jurist  but  every  practising  Lawyer 
and  Judge  who  is  desirous  of  being  thoroughly  acquainted  with 
his  business. 
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NOTES  OF  INDIAN  CASES 

Sahadev  Ravji  v  Shekh  Papa  Miya :— I.L.U.,  29  B.  199.-.A 
peraon  wishing  to  purchase  property  may  be  bound  to  enquire  at 
the  Registrar's  Office,  whether  that  property  has  been  subjected 
to  obligations  in  favour  of  others  ;  but  a  debtor  who  owes  money 
on  a  mortgage  is  not  bound  to  enquire  on  his  own  motion  whether  his 
creditor  has  parted  with  his  right  to  receive  the  money  or  subject- 
ed it  to  any  charge.  Registration  of  a  sub-mortgage  therefore  is  not 
notice  to  the  mortgagor  of  the  sub-mortgage,  even  where  registra- 
tion is  regarded  as  notice,  and  he  will  be  discharged  by  payment  to 
the  mortgagee  in  good  faith  without  the  knowledge  of  the  sub- 
mortgage. 

In  re  Nirabai.— 1.  L.  R.,  29  B.  203:— The  proviso  to  S.  24  of 
the  Indian  Stamp  Act  II  ot  1899  enacts  that  ^'  where  property 
subject  to  a  mortgage  i^  transferred  to  the  mortgagee  he  shall  be 
entitled  to  deduct  from  the  duty  payable  on  the  transfer  the  amount 
of  any  duty  already  paid  in  respect  of  the  mortgage.  Ghandavarkar 
Batty  and  Astcyii,  J  J  ,  hold  that  to  bring  a  case  within  the  proviso, 
the  property  transferred  should  be  identical  with  that  mortgaged  and 
should  not  merely  form  a  portion  thereof.  But  why  so  ?  The  proviso 
does  not  say,  that  the  whole  of  the  property  subject  to  a  mort- 
gage should  be  transferred  to  the  mortgagee  and  does  not  even  say 
that  the  property  subject  to  a  mortgage  should  be  transferred  so  as 
to  imply  that  the  whole  should  be  transferred.  The  principle  of  the 
section  would  clearly  apply  whether  the  whole  or  a  portion  of  the 
mortgaged  property  is  sold.  The  learned  Judges  say  that  if  this 
were  the  intention  the  words  wholly  or  in  part  used  in  the  first 
paragraph  of  the  section  would  have  been  inserted  after  the  word 
*'  transfer.'*  That  expression  is  used  in  the  first  paragraph  not  with 
respect  to  the  property  transferred  but  with  respect  to  the  con- 
sideration for  the  transfer.  If  those  words  had  been  omitted  the 
first  parapraph  would  have  applied  only  to  cases  where  the  sole 
consideration  for  the  transfer  was  a  debt  due  to  the  tranferee. 

Bndrappa  t;.  Narsinga  Rao.— I.  L.  B.,  29  B.  213 :— The  law 
is  every  day  more  and  more  opposed  to  a  person  taking  the  law 
into  his  own  hands.  A  tenant  is  no  doubt  bound  to  give  up  pos* 
session  of  the  property  leased  to  him  on  the  expiration  of  the 
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tenancy^  but  if  he  will  not  do  so  the  landlord  ia  not  entitled  to 
deprive  him  of  powsession  by  force.  If  he  does  so,  the  tenant  could 
invoke  the  assistance  of  the  Court  to  be  put  back  into  possession 
under  S.  U  of  the  Specific  Kelief  Act  and  it  will  avail  the  landlord 
nothing  to  say  that  his  opponents  had  no  longer  the  right  to  pos- 
session of  the  land. 

Vagtoji  V.  Oamaji.— T.L.R.,  29  B.  249  :— ^/Ve  would  draw  special 
attention  to  the  learned  judgment  of  Jenkhia,  C.  J.,  in  this  case.  The 
question  was  whether  a  suit  for  declaration  of  the  plaintiff's  title  to 
land  situated  outside  the  ordinary  civil  jurisdiction  of  the  Bombay 
High  Court  was  cognizable  by  that  Court.  His  Lordship  und 
Batchelor,  J,,  heldthat  such  a  suit  was  a  suit  for  land  and  there- 
fore not  cognizable  by  the  High  Court  on  the  original  side.  The 
Chief  Justice  held  that  the  principle  in  Penn  v.  Baltimore^  and 
other  cases  of  that  kind  was  applicable  only  where  as  between  the 
litigants  some  privity  or  relation  was  established  on  the  ground  of 
contract^  trusty  or  fraud  but  not  to  other  cases.  See  Norria  v.  Cham- 
hres^ ;  also  Campanhia  de  Mocamhique  v.  British  South  Africa  Com- 
pany^. The  latter  cise  indeed  goes  very  far,  holding  that 
even  a  suit  for  damages  for  trespass  to  land  situate  abroad  is  not 
cognizable  by  the  Court.  Jenkins^  C.  J.,  further  observed  that  the 
decisions  on  the  meaning  of ''  suit  for  land'^  as  used  in  the  Civil  Pro- 
cedure Code  had  no  application  to  the  case. 

Moosabhai  v.  Takoob  Bhai.— IX.E.,  29  B.  267:— A  bold  conten- 
tion was  raised  in  this  case  that  trusts  are  unknown  to  Mahomedan 
Law.  It  was  of  course  overruled  by  the  Court(IZ^a6/i, J-)*  The  learned 
Judge  observes  that  if  any  system  of  law  encourages  and  recog- 
nises trusts,  it  is  the  Mahomedan  law.  A  trust  deed  is  simply  a 
deed  of  gift  executed  by  one  man  in  favour  of  another  through 
a  third  person.  He  therefore  held  that  possession  is  as  much  necessary 
in  the  case  of  trusts  under  the  Mahomedan  law  as  in  the  case  of 
gifts.  He  declined  to  hold  that  Ehojas  in  cases  of  gifts  are  govern- 
ed by  the  Hindu  law  in  the  absence  of  any  authority  for  such  a 
potfitiou.  We  may  point  out  with  reference  to  this  that  in  The 
Advocate^Oeneral  v.  Karmali^  the  parties  admitted  that  with  regard 
to  wills  the  Hindu  law  applied  to  Khojas.  The  decision  in  the  case 
affirms  another  proposition,  viz»,  that  one  who  wrongfully  takes  on 


1.  1  Vesey  Senior}  p.  443.  8.    (1892)  2  Q.  B.  858  at  p.  406, 

2.  29  Beav.  246.  4.    I.  L.  U,,  29  B.  188. 
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himself  the  duties  of  a  trustee  is  as  much  barred  by  S.  lOirfthe 
Limitation  Act  from  setting  up  limitation  as  a  lawful  trustee 
would  be. 

Waiji  Mathnra  Das  v.  Ebji  Umersey.-I.L.R.,  29  B.  285 :— If  this 
decision  of  the  Bombay  High  Court  (which  agrees  with  the  Madras 
view)  be  correct  that  where  there  has  been  a  reference  to  arbitrauon 
and  the  arbitrators  make  an  award  which  is  impeached  on  the 
ground  of  misconduct  on  the  part  of  the  arbitrators,  but  the  court, 
holding  the  objection  not  true,  passes  a  decree  in  accordance  with 
the  award,  there  is  no  appeal  against  the  decree,  then  we  are  in- 
clined to  think  that  the  law  is  not  in  a  satisfactory  condition.  On  the 
very  ground  that  an  award  is  invested  with  complete  finality  by 
the  law,  it  would  seem  to  be  necessary  to  give  parties  every  oppor- 
tunity of  contesting  the  existence  of  an  honest  award.  If  an 
appeal  lies  as  has  been  held  to  be  the  case  when  the  existence  of  a 
legal  award  is  questioned,  why  not  allow  it  when  the  question  is  as 
to  the  existence  of  an  honest  one. 

Sondaiji  Damji  v.  Dahibai.— I.L.H.,  29  B.  816:— According  to 
the  Mayuha  School  of  Hindu  law  which  applies  to  the  Jains  of 
Bombay,  the  widow  is  entitled  and  bound  to  get  the  fnneral 
ceremonies  performed  when  her  husband  has  died  divided  from 
his  co-parceners.  Although  a  minor  may  have  some  one  else  as 
guardian  of  his  property  the  widow  is  still  the  person  entitled 
to  draw  from  a  receiver  of  the  estate  the  monies  necessary  for  the 
funeral  ceremonies. 

Ohatturbhuj  v.  Bennett,— I.L.R.,  29  B.  323 :— Jenkins,  C.  J.  and 
Batchelor,  J.,  confirming  an  elaborate  and  learned  judgment  of 
Russell,  J.,  hold  that  the  technical  English  signification  oifixit^re  is 
not  applicable  in  India  and  that  in  Indian  law  it  must  be  something 
attached  to  the  earth  as  defined  in  S-  3  of  the  Transfer  of  Property 
Act. 

Harilal  Bapnji  v.  Baimani— I.L.R.,  29  B.  351  i—Nothingcan  be 
done  through  a  trust  which  cannot  be  done  directly.  As  a  father  has 
no  right  to  exercise  control  over  ancestral  property  after  his  deaUii 
so  he  cannot  appoint  a  trustee  to  administer  it  during  the  minority 
of  his  son  who  succeeds  to  the  whole  property  by  survivorship. 
The  Court  leaves  undecided  the  question  whether  a  father  coald 
appoint  a  guardian  to  his  son  in  such  a  case.  See  Boobah  Pifihee 
Lai  Jha  v«  Boobah  Doorga  Lai  JJiaJ 

h    7  W.K,C.R.7a. 
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MusaTakub  v.  ManilaL— I  L.  R.,  29  B.  368  i^Tyahji,  J.,  holds 
that  the  taking  of  extradition  proceedings  against  a  person  at 
Bombay  for  the  purpose  of  bringing  him  to  trial  for  an  offence  at 
Rajkot  is  a  material  part  of  the  caase  of  action  for  malicioas  prose- 
on  tion.  Is  it  not  a  mere  preliminary  to  the  malicioas  prosecution  ? 
Can  it  be  said  to  be  a  part  of  it  ? 

Advocate  General  of  Bombay  t7.Hormu8Ji  — LL.R.,  29  B.  375:— 
This  case  seems  to  us  to  be  an  instance  of  artificial  dialectic  reason- 
ing divorced  from  common  sense.  A  deed  of  Indenture  contained  the 
words  "  upon  Trust  and  for  the  use  of  the  said  Trustees  absolutely, 
to  be  expended  and  used  by  them  for  such  charitable  purposes  as 
they  might  think  fit.''  According  to  the  literal  interpretation  there 
coold  be  no  doubt  that  the  words  create  a  transfer  for  charitable  pur- 
pose. "  To  be  expended  and  used"  is  clearly  directory.  Yet  Bu88ell,J., 
held  that  the  last  part  was  inconsistent  with  the  first  part  and  applied 
the  recondite  rule  that  if  there  be  repugnancy  the  first  in  a  deed 
and  the  last  in  a  will  should  prevail^and  held  that  no  valid  trust  was 
therefore  created.  It  is  satisfactory  to  note  that  the  decision  was 
reversed  on  appeal.  The  appeal  court  points  out  that  the  rule  is 
not  applic  ibie  when  the  supposed  inconsist'Oncies  are  in  one  and  the 
same  provision,  but  as  a  matter  of  fact  thei'e  is  no  repugnancy  in 
the  case  at  all.  The  word  absolutely  merely  signifies  that  the  trus- 
tees are  to  have  the  absolute  power  to  use  and  expend  for  charitable 
purposes. 

Vithal  Narayan  v.  Shriram  Savant.— I.  L.R  ,  29  B.  391  :— An 
assignee  of  a  lease  is  bound  to  pay  the  rent  due  on  the  lease  to  the 
original  lessor  though  the  original  lessee  also  continues  to  be  Uable 
on  his  covenant.  A  mortgagee  of  the  lease  as  such  is  not  liable 
to  the  lessor ;  but  if  the  mortgagee  takes  possession  he  will  be  liable 
to  pay  the  rent.  See  S.  65  of  the  Transfer  of  Property  Act  which 
says  that  the  mortgagor  is  liable  for  the  rent^  while  the  nurlgagee 
is  not  in  possession  of  the  mortgaged  property. 

Jitmand  v.  Bamchand.— I.  L.  R..  29  B.  4'  5  :— Payment  to  the 
sheriff  by  a  debtor  on  an  attachment  under  a  garnishee  order  is 
payment  to  the  Court  and  not  to  the  creditor  who  obtained  the 
order  and  where  the  judgment-debtor  becomes  insolvent  before 
payment  ro  the  creditor  the  official  assignee  becomes  entitled  to  the 
money. 
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SUMMARY  OF  RECENT  CASES. 


Lord  Kinnaird  v.  Field  [1905],  2  Ch.  306. 

Frivolous  iuterlocutory  applications— Order  preventing  them,  form 
of. 

If  a  defendant  makes  many  frivolous  interlocutory  applications 
in  an  action,  he  can  be  restrained  from  repeating  sach  applications. 
The  form  of  the  order  to  be  passed  in  such  a  case  is  pointed  oat. 

{Orepe  v.  Loan,  37  Ch.  D.  168 applied). 


Shepherd  v.  Harris  [19051,  2  Ch.  810. 

Trustees — Fraud  of  co-trustee  acting  as  broker — Liability -^Trustee 
receiving  commission  from  co-trustee, 

(1).  Where  a  co-trustee  is  employed  and  paid  as  a  broker 
undur  a  clause  in  the  will  creating  the  trust,  tbetnis* 
tee  will  come  within  the  rule  laid  down  in  Speight  v. 
Gauntly  viz,,  that  in  investing  trust  fands  a 
trustee  may  employ  a  broker  and  pay  the  purchase- 
money  to  the  broker,  if  he  follows  the  usn^l  and 
regular  course  of  business  adopted  by  ordinary 
prudent  men. 

(2) .  If,  in  8u  ch  a  case,  he  accepted  a  share  of  commission  from 
his  co-trustee  acting  as  broker,  but  has  paid  it  to  the 
trust  fund  before  trial,  he  will  not  be  liable  on  that 
ground  for  the  loss  caused  by  the  fraud  of  the  co- 
trustee committed  in  the  transaction  for  which  the 
commission  was  paid. 

(3j.  Nor  is  he  liable  for  not  having  been  present  to  accept 
the  transfer  of  stock  which  the  co-trustee  was  autho- 
rised to  sell,  even  though  this  course  is  recommended 
by  a  note  on  the  cjommon  form  of  the  stock  receipt 
issued  by  the  bank  and  it  would  have  led  the  trustee 
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to  discover  the  tmid  of  the  co-trastee,  because  it  is 
not  the  usual  course  oE  /business  for  buyers  to  at; 
tend  in  person  to  the  transfer  of  stocks. 


Edmundson  v.  Bender  [1905],  2  Ch.  820. 

Injunction — Restraint  of  trade. 

An  agreement  that  the  defendant  agreed  not  to  do,  Within 
a  certain  district,  work  usually  done  by  solicitors,  is  broken  by  his 
posting  letters  outside  the  prohibited  area  to  persons  inside,  the 
instructions  for  the  letters  being  given  outside  the  atea,  because 
the  acts  are  done  at  the  places  where  the  letters  are  received. 


In  re  Oudedalla— Lee  t^.  Oudedalla's  Trustee.  [1905],  2  Ch.  331. 

Power  of  appointvient,  exercise  of — Subsequent  bankruptcy-^Eight 
of  trustees  in  bankruptcy  and  creditors  subitequent  to  receiv' 
ing  order — Retainer. 

H.  G.  who  had  a  testamentary  power  of  appointment  over  a 
fund  executed  the  power  in  favour  of  £.  ,L.  and  appointed  him 
executor  in  1892.  A  receiving  order  was  made  against  H.  G.  in 
1900,  and  he  was  adjudicated  a  bankrupt.  He  died  without  get* 
ting  a  discharge.  Held,  that  the  appointed  fund  could  not  be 
divided  among  the  creditors  in  the  bankruptcy,  that  the  creditors 
who  had  become  so  after  the  bankruptcy  were  the  only  creditors 
wlio  had  a  right  to  share  in  the  fund,  and  that  it  should  be  paid  to 
B.  L.  as  executor  of  H.  G.  for  the  benefit  of  the  subsequent 
creditors. 


Lewis  V.  Oreen  [1905],  2  Ch.  840. 

Order  LIVA — Originating  summons. 

Where  questions  both  of  fact  and  of  construction  are  involved, 
and  a  decision  upon  the  questions  of  construction  would  not,  in 
whichever  way  they  are  decided,  necessarily  put  an  end  to  the  liti- 
gation, an  originating  summons  under  Order  LIVA,  is  not  the 
proper  mode  of  procedure. 
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In  re  COiiC/ Limited  [1905],  2  Gh.  845. 

Compantf'^Winding'Up  ^Absence  of  assets — Order  when  made. 

A  winding-up  petition  was  presented  by  judgment-creditors. 
The  debenture-holders  of  the  company  appointed  a  receiver  of  the 
assets.  He  carried  on  the  business  and  incurred  further  liabilities. 
The  assets  were  more  than  covered  by  the  debentures.  Eeld,  that 
though  the  petitioners  could  not  show  that  there  would  be  any 
surplus  assetsj  or  that  they  could  get  any  advantage  by  a  winding- 
up,  a  winding-up  order  could  be  passed  if  it  was  just  and  equit- 
abloj  such  an  order  being  the  only  way  by  which  a  company  which 
is  now  merely  nominu  wnhra  can  be  got  rid  of. 

Wray  v.  Wray  [1905],  2  Ch.  349. 

Sale-^MiedeHcrvption  of  purchaser. 

Where  William  Wray  and  his  sons  were  partners,  while 
the  business  was  carried  on  under  the  name  of  Wm.  Wray,  and 
a  house  was  bought  in  the  name  of  William  Wray  and  paid  for 
out  of  the  partnership  assets,  held  that  the  conveyence  was  to  all 
the  partners  and  that  the  legal  estate  passed  to  the  four  partners 
as  joint  tenants. 

Mangham  v.  Sharpe,  17  C.  B.  N.  S.  443  followed. 


Mean  t^.  Western  Canada  Pulp  and  Paper  Company,  Limited 
[1905],  2  Ch.  853. 

Company — Allotment  of  shares — Minimum  subscription — AppU- 
cation  money  should  have  been  received  in  cash  before  allot* 
ment — Uncleared  and  dishonoured  cheques. 

Where  on  the  date  of  allotment  of  shares,  the  directors  went  to 
allotment  on  the  minimum  subscription  fixed  by  the  prospectus  and 
allotted  to  the  plaintiff  the  shares  for  which  he  had  applied,  but 
before  allotment  all  the  application  money  had  not  been  got  in  cash, 
but  cheques  had  been  given  which  had  not  been  cleared,  held,  that 
under  S.  4  of  the  Companies  Act,  1900^  it  is  a  condition  precedent 
to  a  valid  allotment  that  the  whole  i){  the  application  money  ahoaU 
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have  been  paid  to>  and  received  by,  the  Company  in  cash>  and  that 
the  allotment  was  irregular  and  voidable^  and  that  the  plaintiff 
was  entitled  to  an  interim  injunction. 

Glasgow  Pavilion,  Ld.,  v.  Motlierwell  (1903),  6  F.  116  distin- 
goished. 

Lord  Kinnaird  t.  Field  [1905],  2  Ch.  361. 

Practice — Counter  claim  for  defamalion'^Trial  by  jury. 

Under  Rule  U,  Order  XXXVI^  a  defendant  who  counter-claims 
is  not  a  plaintiff^  and  is  not  entitled  as  of  right  to  have  the  issues 
of  fact  raised  in  the  counter-claim  tried  by  a  jury,  though,  the 
Court  will  generally  be  disposed  to  accede  to  an  application  to 
have  them  so  tried. 


Brown  v.  Eiig  [1905],  2  Ch.  379. 

Practice — Security  for  costs  after  judgment  directing  accounts. 

The  Court  has  jurisdiction  to  order  security  for  costs  even, 
after  a  judgment  directing  further  proceedings  to  be  taken  before 
the  Judge  in  chambers  or  an  official  referree.  But  the  application 
must  be  by  summons,  and  not  by  notice  under  the  summons  for 
directions,  the  latter  being  limited  to  interlocutory  applications 
before  judgment. 

Tmmicliffe  and  Hampton,  Limited  v.  West  Leigh  Colliery 
Oompaay,  Limited  [1905],  2  Ch.  390. 

Damages — Subsidence — Risk  of  future  subsidence. 

Where,  owing  to  past  mining  there  is  damage  to  sur&ce 
property  by  subsidence,  the  owners  of  the  surface  are  entitled 
to  cost  of  repairs  and  for  actual  structural  depreciation,  but  not 
for  depreciation  caused  by  risk  of  future  subsidence,  as  that  sub- 
sidence is  not  actionable  till  it  occurs. 

Darley  Main  Colliery  Co.  v.  Mitchell,  11  A.  C,  127  applied. 
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Allen  in  r6---HargreaTes  v.  Taylor  [1903],  2  Cli.  400. 

Where  a  testator  bequeathed  money  to  trustees  ^  upon  trust  for 
such  charitable^  educational^  or  other  institutions  of  the  town  of 
K  and  also  for  such  other  general  purposes  for  the  benefit  of  K 
as  my  trustees  shall  in  their  discretion  think  fit/  and  specified  four 
institutions  as  those  which  should  be  carefully  considered. 

•a 

Held,  that  the  ))urposes  were  all  limited  to  general  or  public 
purposes  for  the  benefit  of  K  and  therefore  it  was  a  good  charitable 
bequest. 

Though  a  trust  for  public  purposes  generally  is  void,  yet  a  trust 
for  public  works  or  objects  of  public  utility  at  a  particular  place  is 
sufficiently  certain,  definite,  and  limited  to  be  valid. 


In  re  Scholefield— Scholefield  v.  St.  John  Toung  In  re— Smith 
V.  St.  John  [1905],  2  Ch.  408. 

Wills  Act,  S.  27 — Power  of  appointment — ConHict  of  laws. 

The  rule  in  S.  27,  WiHs  Act,  that  a  genersl  testamentary  power 
of  appointment  may  be  exercised  by  a  general  bequest  not  referring 
either  to  the  property  or  to  the  power,  does  not  apply  to  a  foreign 
will  not  executed  in  accordance  with  the  Wills  Act,  though  valid 
according  to  the  law  of  the  testator's  domicil  and  admitted  to  pro* 
bate  in  England,  unless  there  is  an  indication  on  the  face  of  jkhe 
will  that  it  is  to  be  construed  according  to  English  rules  of  con- 
struction. 

In  re  VEsle's  Settlement  Trusts  [1903],  1  Ch.  198,  followed. 


Hunts  Settled  Estates  In  re— -Bulteol  v.  Lawdeshayne 

[1906],  2  Ch.  418, 

Settled  Land  Act-^5  &  48  Vic.  C.  88,  Ss.  21,  22,  58— Tenant  for 
life  directing  improper  investment. 

A  tenant    for  life    directing  the  investment  of  capital  money 
under  the  Settled  Land  Act  ia  in  the  same  position  as  an  ordinary 
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trustee  with  a  discretionary  power  of  investmeDt.  The  Court  will 
restrain  a  tenant  for  life  from  directing  an  investment  not  suitable 
for  the  investment  of  trust  funds. 


Bishop  of  Orediton  v.  Bishop  of  Exeter  [1905],  2  Ch.  455. 

Deed — Alteration  after  execution — Filling  up   blanks-^Change   of 
date. 

All  parties  other  than  the  Bishop  executed  on  21st  October 
1899  a  deed  which  had  to  be  executed  by  the  Bishop  of  Exeter 
to  make  it  valid.  At  this  time  the  date  and  the  month  were  left 
blankj  but  the  year  1899  was  put  down.  The  Bishop  executed  on 
4 — 1 — 1900.  The  blanks  were  filled  in,  and  the  year  changed  to 
1900.  Held  that  the  alterations  had  no  effect  on  the  validity  of  the 
deed.  The  rule  in  PigoVs  case,  11  Rep.  266  that  any  alteration  by  the 
obligee  after  execution  invalidates  a  deed^  must,  since  the  deci- 
sion in  L.  B.  3  Q.  6.  573,  be  taken  to  apply  ouly  to  material  alter- 
ations. 


Mathews  In  re— Oates  v.  Moonay  [1905],  2  Ch,  460. 

Practice — Compromise — Stay  of  proceedings  striking  out  the  name 
of  co-plaintiff.  ^ 

If  the  matter  in  difference  has  been  compromised  between  the 
defendants  and  a  plaintiff,  they  cannot  apply  to  stay  proceedings 
as  between  him  and  them,  or  have  his  name  removed  from  the  re- 
cord ;  nor  can  he  withdraw  absolutely  and  have  his  name  struck 
out.  The  proper  course,  in  case  of  a  difference  between  co-plaintiffs 
k  to  order  that  the  name  of  one  of  them  should  be  struck  out  as 
plaintiff  and  made  a  defendant.  But  such  an  order  can  only  be 
made  on  security  being  given  for  the  defendant's  costs. 
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Kelsey  In  re—WoHej  v.  Kelsey  ;  Kelsey  v.  Kelsqr 

[1905],  2  Ch.  465, 

Will-^Legacy  which  directs  legatee  to  bring  into  hotchpot  an  amount 
due  to  testator — Erroneous  recital. 

(1).  Where  a  will  wrongly  recites  that  a  legatee  owes  a  sum  io 
the  testator  and  directs  him  to  bring  it  into  hotchpoti 
it  must  be  brought  into  hotchpot. 

(2).  But  if  it  merely  directs  the  allied  advance  or'^somach 
thereof  as  shall  remain  unpaid'^  at  the  testator's  death 
or  at  the  time  of  distribution  to  be  brought  into  hotch- 
pot, the  testator  prima  facie  intends  the  amoant 
actually  due,  and  not  the  alleged  advance  less  repay- 
ments^ to  be  brought  into  hotchpot. 


Western  Suburban  and  Netting  Hill  Permanent  Benefit 
Building  Society  v.  Bucklidge  [1905],  2  Ch.  472* 

Practice — Writ  for  service  out  of  jurisdiction — Substituted  servics 
within  jurisdiction. 

Where  a  concurrent  writ  has  been  issued  for  service  out  of  juris- 
diction, it  is  legal  to  make  an  order  for  substituted  service  by  post 
to  several  addresses,  some  within  and  some  without  the  jurisdiction. 


Marvin  In  re— Orawter  v.  Marvin  [1905],  2  Ch.  490. 

Executor — Retainer,  right  of-^^udgment  against  eaeeutor  withoftt 
plea  of  retainer'^Subseqt^nt  administration  decree. 

Where,  prior  to  the  decree  for  administration  of  an  insolvent 
estate,  a  simple  contract  creditor  got  a  common  law  judgment  de 
bonis  testatoris  for  her  debt  against  the  executrix  and  the  latter  did 
not  ^lead  plene  administravit  or  set  up  her  right  of  retainer  in  the 
common  law  action.  Held  that  the  judgment  was  conclusive  that  she 
had  assets  to  satisfy  it  and  should  not  retain  against  the  judgment 
creditor  in  the  administration  action. 
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Freneh  i^.  Hourie  [1905],  2  K.  B.  580. 

Bwfband  and  toife — Judgmeni  against  wife  for  part  of  the  price  of 
goods  supplied — Election  not  to  site  husband  for  the  balance. 

Where  A  sued  a  husband  and  wife  living  together  for  the  price 
of  goods  supplied  on  the  order  of  the  wife>  and  the  wife  admitted 
her  liability  to  the  extent  of  £i,  and  thereupon  A  got  a  judgment 
against  her  for  the  £4,  held  that  this^  though  it  was  part  of  one 
claim,  did  not  amount  to  election  not  to  proceed  against  the  hus* 
band  for  the  balance. 


De  Beers  Oonsolidated  Mines,  Limited  r.  Howe 
[1905],  2  K.  B.  612. 

Foreign  Corporation — Income  tax. 

A  foreign  corporation  may  be  resident  in  this  country  for  the 
purposes  of  income  tax. 


Orunnell  v.  Welch  [1905],  2  K.  B.  650. 

Landlord  and  Tenant-^Trespass  ab  initio'-^Second  distress  for  the 
same  rent  valid. 

Where  a  bailiff,  employed  to  levy  a  distress  for  rent  in  arrear, 
illegally  broke  in  the  front  door  and  seized  furniture,  but  before 
selling  left  the  house  and  did  not  try  to  get  possession  again  on 
being  refused  admittance  on  return,  held  that  such  a  distress 
was  a  trespass  ab  initio  and  was  void  as  a  distress,  and  that  the 
landlord  could  lawfully  distrain  under  a  second  warrant  for  the 
same  rent. 
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Oeisse  v.  Taylor  [1905]»  2  E.  B.  :658. 

Garnishee  order^^Oarnishee  issuing   debe7iture--^Bespe€tive  righU 
of  garnishor  and  debenture  holder. 

Whereafter  a  garnishee  order,  the  garnishee  which  was  a  limit* 
ed  company,  borrowed  bonafide  a  sam  of  money  from  W.  and 
issued  a  debenture  to  him,  covering  all  their  assets  and  property 
to  secure  repayment  of  the  loan,  held  that  a  receiver  appointed 
by  W  was  entitled  to  the  goods  in  preference  to  the  sheriff.  The 
garnishee  order  did  not  give  the  garnishor  any  legal  or  equitable 
right  to  the  goods  in  priority  to  the  debenture-holder- 


Ktet  In  re  [1905],  2  If.  B,  666. 

Banhruptcy^^Adjudication   not  annulled  unless  there  is  cash  pay- 
ment. 

A  person  adjudicated  a  bankrupt  cannot  have  an  annnlroentof 
the  adjudication  by  merely  getting  an  unconditional  release  from 
his  creditors.  To  satisfy  S.  85  of  the  Bankruptcy  Act,  1883,  the 
*  debts' — including  at  least  all  the  debts  which  have  been  actaally 
and  properly  proved  in  the  bankruptcy — must  have  been  fully 
paid  up  in  cash. 

Dunkley  and  son  In  re— Waller,  Exparte  [1905],  2  K.  B.  683. 

Bankruptcy— Chose  in  action — Mortgage    after  commencement  of 
bankruptcy,  validity  of 

Where  the  debtors,  after  the  presentation  of  a  bankruptcy 
petition  but  before  the  receiving  order,  assigned  a  sum  of  money 
payable  to  them  to  one  of  their  creditors  to  secure  a  debt  due  by 
them  to  him,  and  he  took  the  assignment  bonafide  and  without 
notice  of  any  act  of  bankruptcy  committed  by  the  debtors,  Held 
that  the  assignment  was  protected  by  S.  49  of  the  Bankrapt<;y  id 
and  was  good  as  against  the  trustee  in  bankruptcy. 


Digitized  by 


Google 


FAST  XI.]  THK  KADBAS   LAW   JOUBNAL.  359 

JOTTINGS  AND  CUTTINGS. 


Some  gems  of  forensic  eloquence: — The  following  gems  of  foren- 
sic eloquence  in  France  are  from  the  Journal  des  Tribunaux:  *^  The 
defendant  passed  the  night  in  this  house  every  day  of  his  life,  gentle* 
men  of  the  jury'^  cries  in  the  lawyer.  Another  in  the  heat  of  his 
eloquence,  exclaims :  "You  ask  our  reason  for  this  question  ?  What  ? 
Tou  have  killed  us,  and  we  are  not  to  have  the  right  to  ask  you 
why  V*  But  the  neatest  of  all  is  the  suggestion  of  a  contractor's 
advocate  to  the  plaintiff,  a  mason,who  has  fallen  off  a  scaffolding  and 
claims  damages  :  You  were  no  doubt  heedless  of  where  you  went, 
because  in  the  depths  of  your  mind  you  were  keeping  time  to  the 
tune  played  by  the  passing  military  band.^*  (The  Law  Student's 
Helper.) 

The  acquisition  and  retention  of  a  Chentage. — When  your 
Dean  invited  me  to  address  you  upon  the  topic  of  '*The  Acqui- 
sition and  Retention  of  a  Clientage/'  I  admitted  to  him  in 
writing  that  I  knew  nothing  concerning  the  acquisition  of  clients, 
as  those  I  have  had  during  the  past  thirty-three  years  simply 
came  to  me,  or  were  sent  by  friends  or  by  other  clients.  I  do  not 
now  recall,  that  I  ever  acquired  one  myself;  but  I  do  remember  that 
one  gentleman  rode  with  me  on  an  Illinois  Central  train  several 
times  each  week  for  about  five  years,  and  finally  inquired  in  what 
business  I  was  engaged ! 

A  matter  admitted  does  not  usually  require  proof,  but  another 
instance  may  be  mentioned.  My  better  half,  who  has  lived  with 
me  over  thirty  years,  and  in  Chicago^ was  stopped  upon  the  street,  on 
her  way  to  my  office,  by  a  woman  who  inquired  whether  she  knew 
a  reliable  lawyer  in  Chicago,  and  she  promptly  replied  that  she 
knew  several,  and  immediately  glanced  at  signs  on  opposite  office 
windows,  and  said:  '^here  is  Mr.  Blank's  office.  I  am  acquainted 
with  him,  and  he  is  a  reliable  lawyer."  When  she  entered  my  office 
the  familiar  cases  of  books  recalled  to  her  the  fact  that  her  hus* 
band  was  engaged  in  the  practice  of  law.  It  was  not  deemed  advi- 
sable to  inquire  whether  she  deemed  him  reliable. 

The  subject  as  framed  might  include  a  consideration   of  the 
means  sometimes  employed  in  Chicago  for  the  acquisition  of  clients, 
4 
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by  advertising  in  newspaper^  by  employing  agents  to  hover  aboat 
police  stations  to  learn  promptly  of  accidents  by  which  personal 
injuries  are  sustained,  to  follow  the  injared  to  hospitals — called 
ambulancee  chasing— and  to  secure  the  execution  of  contracts 
for  the  institution  and  prosecution  of  suits  for  the  recovery 
of  damages  upon  contingent  fees— -by  contracts  made  with 
physicians  and  surgeons  whereby  they  become  agents  for  attorneys 
in  such  cases  as  well  as  valuable  witnesses  in  relation  to  the  nature 
and  extent  of  the  injuries  sustained  by  the  patient  and  client,  and 
also  the  practice  of  investigating  suits  brought  each  day,  obtaining 
the  names  and  addresses  of  defendants,  writing  to  them  and  tender- 
ing services.  Many  clients  are  obtained  in  the  manner  indicated, 
but  all  such  m&in»  are  regarded  as  grossly  unprofessional,  and  are 
mentioned  only  to.be  avoided. 

What  the  subject  really  involves  is  consideration  of  the  proper 
and  professional  means  by  which  clients  may  be  acquired,  and 
then  how  may  be  retained;  and  it  may  be  safely  predicted  that  the 
proper  course  pursued  to  acquire  clients  will,  at  the  same  time, 
greatly  aid  in  retaining  them. 

Clients  are  all  hum-ui  beings.  Some  manage  what  are  some- 
times called  soulless  corporation.  But  we  deal  with  men  and  wo- 
men, and  therefore  the  first  essential  is  acquaintance,  and  that 
should  be  constantly  extended.  This  acquaintance  with  people  may 
properly  be  acquired  by  membership  in  clubs,  college  fraternities, 
churches,  bar  associations,  political  organizations,  local  orzanizations 
for  civic  improvement,  and  by  taking  an  active  part  in  all  effective 
movements  for  better  local  government  and  administration— in  brief 
by  becoming  an  earnest  and  active  American  citizen  in  the  Inxmd- 
est  sense,  a  champion  of  good  government  and  honest  administra- 
tion, and  not  a  selfish  hunter  for  clients  and  fees.  One  must  first 
become  a  good  citizen  before  he  becomes  a  good  lawyer  worthy  of 
clientage  -,  for  upon  the  bar  must  the  people  rely  for  good  and  oon- 
stitution:tI  legislation,  and  for  proper  adminstration  of  the  law. 

By  correspondence  or  otherwise,  keep  up  your  acquaintance 
with  your  early  school  and  college  mates  whether  or  not  tliey  were 
your  personal  friends,  and  inform  them  of  your  location  and  voca- 
tion. 
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CuUivate  anaiduously  a  retentive  memory  of  ftces  and  names, 
so  that,  when  yon  again  meet  a  person  to  whom  you  have  once 
been  introduced,  yon  will  promptly  recognize  him  and  address  him 
by  name.  The  acquisition  of  this  power  is  of  supreme  importance. 
and  it  is  so  rare  that  it  will  give  you  an  inestimable  adraatage. 
The  one  so  addressed  regards  it  as  a  personal  compliment,  and  also 
as  evidence  of  your  strength  of  mind,  and  your  personal  interest 
in  hire  as  an  individual  man  among  multitudes.  It  will  also  create 
in  him  an  interest  in  you.  No  one  accomplishment  in  my  opinion, 
will  contribute  so  largely  to  your  success  in  extending  acquaint- 
ance, and  in  acquisition  of  clients. 

Perhaps  you  may  be  beet  aided  by  some  suggestions  as  to  the 
scope  and  range  of  the  profession  in  the  affairs  of  life  and 
your  duties  toward  cUents.  The  law  has  ever  been  classed  as  one 
of  the  learned  professions  and  in  that  connection  the  mind  at  once 
includes  scientists,  physicians,  linguists,  and  clergymen,  and  we 
readily  mark  the  ordinary  boundaries  of  the  life  of  each  class,but  one 
is  bold  who  will  attempt  to  define,  or  even  conceive  of  the  range  a 
conscientious  lawyer  must  take  during  his  professional  life.  Asto- 
nishing, but,  I  believe  Irue,  is  the  proposition  that  there  is  nothing 
in  the  arts,  trades  and  sciences,  or  that  relates  to  human  character » 
rction  or  affairs  that  a  lawyer  can  afford  not  to  know.  It  may  be 
stated  that  there  is  nothiog  of  good  or  of  evil  that  he  can 
afford  not  to  know,  as,  knowing  the  evil,  he  is  better 
prepared  for  combat.  In  the  ordinary  course  of  a  long 
practice,  a  lawyer  is  practically  sure  of  being  able  to  use,  in 
some  way,  all  the  knowledge  he  has  ever  acquired,  and  above  all 
others  the  profession  and  practice  of  law  calls  for  universal  know, 
ledge.  The  minister  prepares  his  sermon  in  the  quiet  and  seclusion 
of  his  study,  delivers  it  to  a  congr^ation  of  those  who  listen  only 
and  cannot  question  any  theories  or  propositions  advanced;  the 
physician  passes  his  life  in  chambers  and  hospitals,  ministering  to 
tiie  «iok  and  dying,  as  best  he  may ;  and  the  scientist  usually  con* 
fines  his  effortsin  narrow,though  important,  fields  of  human  activity. 
Who  would  have  the  temerity  to  fix  the  bounds  of  the  work  of  a 
lawyer  ?  He  is  frequently  required  to  avail  himself  of  the  know- 
ledge of  the  physician,  the  surgeon  and  the  scientist,  and  apply 
thai  knowledge  to  the  affairs  of  his  clients.    In  one  case  he  mnst 
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have  an  extensive  knowledge  of  the  human  anatomy  and  the  nerve 
system,  in  another  of  the  effects  of  certain  medicines,  in  another  of 
the  operation  of  machinery,  in  others  of  architecture,  the  construc- 
tive steps  in  building  construction,  of  the  customs  of  trade,  of 
means  of  transportation  and  sources  of  supply.  As  the  representa- 
tive of  a  manufacturing  company,  he  should  become  as  familiar 
with  irs  resources,  its  methods  and  course  of  business,  as  the  man- 
ager— become,  in  fact,  as  assistant  manager. 

A  lawyer's  vocation  is  not  one  in  which  kid  gloves,  a  monocle 
and  twirling  cane  are  appropriate  indicia,  but  is  rather  one  in  which 
he  has  acquired  or  should  acquire,  as  much  as  possible  of  the  prac- 
tical knowledge  each  particular  client  basin  relation  to  the  business 
in  which  he  is  engaged.  Expel  the  idea  that  to  be  professional 
you  must  indicate  ignorance  of  mechanics,  or  of  matters  generally 
known  by  mechanical  workers;  instead,  endeavor  to  learn  all 
each  client  knows  about  his  own  business;  and  then  learn 
more  than  he  knows,  and  aid  him  by  your  superior  knowledge.  A 
Yankee  lawyer  who  cannot  successfully  use  mechanical  tools  has 
lost  an  important  part  of  his  birthright.  When  you  are  retained 
in  a  case  for  a  mechanic's  lien,  become  familiar  with  the  plans, 
spucitications  and  contract,  with  the  meaning  of  all  the  technical 
terms  used,  the  orderly  course  of  construction,  the  ti  Jies  for  the  ne- 
cessary delivery  of  materials — in  brief,  become  a  builder,  and  in 
every  case,  as  nearly  as  possible,  acquire  a  thorough,  practical 
knowledge  of  the  mattters  involved ;  and  always  remember  that 
the  evidence  is  the  most  important  part  of  a  record.  The  proper 
drawing  out  and  presentation  of  the  evidence  require  this  practi- 
cal knowledge. 

An  illustrative  instance  may  be  given.  Upon  my  arrival  in 
Chicaga  in  the  fall  of  1869,  I  became  a  clerk  of  a  firm  of  wealthy 
lawyers,  one  of  whom  was  building  several  houses.  A  painting 
contractor  brought  in  a  bill  for  about  $1^500  for  extra  work  and 
material  involved  in  a  change  of  specifications  from  graining  to 
white  polish  finish  of  certain  rooms.  I  heard  discussions,  and  later, 
the  unwilling  decision  to  pay  the  bill,  and  I*  then  informed  my 
employer  that  I  had  some  practical  knowledge  of  the  matter,  and 
obtained  the  contract^  specifications  and  bill,  and  made  an  estimate 
of  work  and  material  required  by  the  contract,  step  by  st^i  snd 
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and  then  in  like  manner  for  the  work  actually  done  and  materials 
ased.  A  few  days  afterward  the  contractor  again  called  and  was 
sent  into  my  room,  when  I  went  over  the  work  again,  obtaining 
his  assent  at  each  step,  ab  both  arrived  at  the  inevitable  conclusion 
that  the  work  done  was  worth  about  §250  less  than  the  work  spe* 
dfied  in  the  contract,  and  that  he  had  been  overpaid  that  amount. 
In  the  event  of  a  suit,  a  successful  cross-examination  would  have 
required  the  practical  knowledge  used  in  making  that  settlement. 
You  may  safely  follow  the  example  of  the  venerable,  white-haired 
judge  who  now  ranks  all  others  in  this  state  in  length  of  service, 
in  his  wide  practical^  as  well  as  technical  knowledge,  and  his  habits, 
of  observation.  Whenever  he  sees  a  machine  or  an  article  new 
to  him  he  will  stop,  investigate  and  learn  all  about  its  use  and 
construction,  and  it  has  rarely  happened  that  he  has  been  obliged 
to  ask  explanations  by  a  mechanical  or  other  expert  witness. 

Your  clients  are  entitled  to  demand  of  you  through  prepara- 
tion. For  the  trial  of  a  cause  this  involves  a  most  careful  exami- 
nation into  the  facts  as  they  will  probably  be  established  by  evi- 
dence, then  the  statute,  if  any,  applying  to  the  particular  facts, 
and,  lastly,  of  the  common  law  and  decisions  of  the  courts  in 
similar  cases.  This  order  of  procedure  in  making  preliminary  ia- 
vestigations  is  deliberately  stated.  The  ascertainment  of  facts 
and  the  legal  means  of  establishing  those  facts  is  of  primary 
and  controlling  importance,  as  only  to  ascertained  facts  is  the 
law  applied.  Here  the  interests  of  the  client  and  the  attor- 
ney's duty  toward  the  court  require  most  careful  and  extensive 
investigation  and  briefing  of  authorities,  that  all  the  law  upon  the 
particular  point  involved  may  be  presented  to  the  court. 

Tour  clients  are  entitled  to  the  application  of  all  your  time,  your 
best  thought,  and  the  exercise  of  all  your  powers.  The  law  is  a  jea- 
lous mistress,  and  clients  are  jealous  masters,  and  rightfully.  By 
this  statement  a  large  field  of  action  is  covered.  It  involves  the 
fact  that  you  cannot  succesfuUy  carry  on  the  practice  of  law  and 
at  the  same  time  have  your  mind  employed  in  business  or  specu- 
lative schemes  for  making  money.  When  the  mind  is  held  to  the 
affairs  of  clients  entrusted  to  you,  new  points  and  views  unfold  to 
you  in  a  starting  manner,  in  all  your  wakeful  hours,  and  under 
unaoconntable^  circumstances*    Flashes  of  light  seem  to  break  in 
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upon  sensitized  films  of  the  mind^  to  clearly  ro  record  and  fix  your 
newest  thought^  and  to  print  them  for  filing  in  the  cabinet  of 
memory.  When  you  drop  the  client's  burdens  which  you  have 
assumed^  enter  the  field  of  money-making,  and  invest  your  savings 
in  speculative  enterprises  you  rob  your  clients  of  your  thought  and 
time  which  belong  to  them^  and  may  continue  on  that  course  nntil 
you  rob  them  of  their  money.  Flight  from  the  country  and  the  sai- 
cide's  grave  are  the  natural  results  of  departure  from  your  clear 
duties.  Over  the  door  of  every  temple  of  justice  should  be  carved 
the  motto  :  *^  Abandon  hope  of  wealth,  all  ye  who  enter  here.*' 

To  the  statement  that  clients  are  entitled  to  the  exercise  of  all 
your  powers;  it  may  be  added  that  they  are  entitled  to  have  those 
powers  maintained  at  their  highest  point  of  efficiency.  The  practice 
of  law  in  many  respects  resembles  the  life  of  a  commanding  soldier. 
It  is  a  life  of  continual  contest  and  preparation  for  contest  It 
demands  that  the  body  be  kept  in  the  most  vigorous  condition  to 
endure  the  nervous  strain  of  work  through  many  days,  and  late 
into  successive  nights.  The  boundaries  between  days  and  nights, 
week- days  and  Sunday  must  at  times  be  lost  in  the  all-absorbing 
contests  There  are  many  battles  of  Liaoy&ng  in  the  practice 
of  law  in  which  endurance  is  tested  to  its  limits.  In  these  con- 
tests, dissipated  weaklings  drop  by  the  wayside,  and  the  tireless 
succeed  in  command.  To  perform  his  full  duty  loward  his 
clients,  the  lawyer  must  ke^  his  body  in  perfect  condition  by 
proper  physical  exercise  and  good  personal  habits.  An  addled 
brain  and  a  weak  stomach,  resulting  from  a  night  of  debauch; 
brand  him  as  a  traitor  to  his  clients,  as  surely  as  a  self-inflicted  dis- 
abling wound  by  the  soldier  during  battle  marks  him  a  traitor  to 
his  country.  To  maintain  the  best  physical  and  mental  condition 
it  is  necessary  to  avoid  other  bars  and  to  confine  yourself  to  ap- 
pearance before  the  bars  of  the  courts.  At  the  present  time  there 
is  no  difficulty  in  Chicago  in  distinguishing  one  from  the  other— 
though  up  to  a  few  years  ago,  when  masses  congregated  before  the 
bars  of  our  courts  with  hats  in  hand  and  lighted  cigars  between 
their  fingerSi  a  mistake  might  easily  have  been  made. 

That  your  dients  may  have  your  best  service  you  must  so 
manage  your  private  affairs  as  to  be  free  from  any  anssiety  <uu2 
care.    This  requires  that  you  avoid  indebtodnessy  live  within  your 
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inoome^  and  save  something  each  year.  They  are  also  entitled  to 
frompt  service  performed  in  a  business  like  vjay.  Upon  the  receipt 
of  money  for  them,  immediately  terminate  the  trust  arising  from 
that  situation  by  making  delivery  to  the  owner,  together  with  your 
bill. 

With  every  client  have  a  definite  agreement  as  to  your  rate 
of  compensaiion  for  services  and  render  frequent  statements.  Frequent 
settlements  make  long  friends.  An  ideal  course  of  practice  would 
eliminate  the  subject  of  compensation ;  yet  few  men  of  wealth  have 
the  energy  required  to  carry  on  a  successful  practice.  The  work  is 
done  by  those  who  must  require  compensation^and  alequate  compen- 
sation is  the  danger  point — a  rock  on  which  there  are  many  wrecks. 
More  than  fifty  per  cent  of  the  complaints  made  to  a  committee  of 
the  Chicago  Bar  Association^  charging  unprofessional  conduct^ 
have  their  base  in  conbentions  relating  to  the  value  of  the  services 
rendered.  By  definite  agreement  you  will  avoid  thiS'  danger^  and 
will  be  free  to  devote  all  your  thought  to  the  work  of  your  clients, 
and  to  consider  only  their  interest. 

When  possible,  it  is  important  to  have  frequent  consultations 
with  your  clients,  and  to  keep  them  fully  informed  of  the  work  are 
doing,  of  what  you  regard  as  the  pivotal  point  in  a  case,and  of  the 
results  of  your  investigation  of  the  law.  In  that  way  they  will 
learn  the  nature  of  the  service  you  perform,  the  care  and  thought 
you  bestow,  the  preparation  you  must  make  before  the  first  gun  is 
fired  in  the  opening  battle.  Clients  so  informed  are  not  likely  to 
contest  charges.  They  remain  your  friends,  and  advertise  your 
merits.  Ninety-five  out  of  every  hundred  disputes  as  to  adequate 
compensation  arise  out  of  an  inadequate  conception  of  the  labour 
performed  and  the  time  necessarily  consumed.  In  some  cases  it  is 
necessary  to  insist  that  your  client  shall  join  in  your  daily  work 
and  share  in  the  responsibility.  I  recall  one  of  that  kind  in  which 
an  officer  of  a  corporation  was  my  attendant  in  the  taking  of  a 
large  number  of  depositions,  in  every  preliminary  proceeding  in 
Court,  and  during  the  entire  hearing  in  Court.  He  also  studied 
with  intelligent  care  the  lengthy  brief  and  argument  prepared,  and 
knew  the  necessity  for,  and  the  nature  of  the  work  done  each  day. 
Through  him  my  final  bill  was  promptly  paid,  and  I  was  then  pre- 
sented with  a  oheok  for  a  handsome  bonus. 
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Another  saggestion  is  that  you  rely  upon  hard  andcontinuovs 
work,  and  not  on  oratory.  The  intelligence  of  American  citizens 
has  reached  a  stage  of  development  where  they  can  calmly  consider 
the  facts  and  the  law  applicable  to  those  facts^  and  cannot  be 
swayed  by  finely  rounded  periods.  They  take  such  displays  as 
Fourth  of  July  pyrotechnicsi  and  are  simply  entertained.  The 
legal  career  of  this  oratorical  display -lawyer  is  not  unlike  that  of 
the  rocket.  He  rises  rapidly  with  great  noise  and  display,  then 
explodes  and  disappears.  There  is  no  calling  in  life  in  which 
^'good  horse  sense ''  is  in  better  demand  and  in  which  modesty  is 
more  appropriate. 

If  the  law  can  be  regarded  as  an  exact  science^  the  practice 
and  application  of  law  cannot  be  regarded  as  productive  ot  certain 
result.  We  know  definitely  the  law  applicable  to  *m  particular  state 
of  facts  when  the  highest  Court  of  appeal  has  affirmed  a  judgment 
or  decree^  and  has  denied  a  petition  for  rehearing. 

Duties  to  your  clients  and  to  the  Court  require  that  you  be 
diligent  and  e^i^c^— diligent  in  your  search  for  authorities  and  exact 
in  your  statement  to  the  Court  of  what  they  contain;  and  here  we 
meet  the  most  severe  test  to  which  a  lawer  is  subjected.  The  jndge 
is  presumed  to  know  the  law.  As  a  fact,  we  know  that  he  cannot 
know  all  the  law  applicable  to  all  of  the  cases  heard  by  him,  and  a 
most  important  part  of  our  duty  to  our  clients  and  the  court  is  to 
gather  and  present  to  the  court  the  authoriries  on  which  we  relj. 
There  are  times  when  these  duties  seem  to  conflict,  you  have  examin- 
ed the  decisions  apparently  both  for  and  agaiust  the  legal  theory 
for  which  you  contend,  and  it  develops  upon  argument  that  your 
adversary  has  ben  negligent  and  is  ill-prepared.  To  your  know- 
ledge there  are  decisions  which  he  should  presont,  but  of  which 
he  is  not  informed.  You  may  argue,  in  your  own  mind,  that  you 
were  employed  to  ascertain  the  law  on  your  side  of  the  case,  and 
that  it  was  the  duty  of  your  adversary  to  learn  and  present  the 
conflicting  authorities,  and  that  by  doing  what  he  should  have 
done  you  are  helping  your  adversary  to  the  injury  of  your  own 
client.  You  then,  on  the  contrary,  reflect  on  your  duty  to  the 
court  to  aid  the  court  in  ascertaining  the  law.  Yet  it  is  but  a 
seeming  conflict  of  duties.  Your  clear  duty,  both  to  your  client 
and  the  court,  is  to  present  to  the  court  the  apparently  confliotiDg 
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decisions,  that  all  may  be  considered  and  a  correct  decision  reached* 
A  litigant  is  entitled  only  to  what  the  law  allows,  and  your  high* 
est  duty  is  to  earnestly  aid  in  the  administration  of  the  law  as  it 
exists.  Another  test  comes  when  you  have  found  a  section  in  a 
clerk-made  text-book  which  states  the  law  exactly  as  you  want  it 
to  be,  and  states  it  with  all  the  confidence  of  inexperience  and 
ignorance.  Caution  has  led  you  to  examine  with  care  the  cases 
cited,  and  you  have  ascertained  that  they  do  not  sustain  the 
text.  Can  you  properly  present  that  section  to  the  court  as 
established  law,  and  leave  it  to  your  adversary  to  demonstrate 
that  it  is  not  sustained?  There  can  be  but  one  answer  to  this 
question.  Your  clear  doty  is  to  call  the  attention  of  the  court 
to  the  section,  state  that  you  have  carefully  examined  the  cita- 
tions, and  that,  in  your  opinion,  they  do  not  sustain  the  section  in 
the  broad  and  comprehensive  language  used*  This  recalls  a  per- 
sonal experience  of  ancient  date,  when  the  present  law  of  corpora- 
tions was  in  comparative  infancy.  The  bill  was  based  upon  a 
judgment  against  a  corporation  and  it  was  sought  to  charge  stock- 
holders with  unpaid  subscriptions  for  stock,  and  to  charge  pur- 
chasers with  amounts  unpaid  upon  their  stock.  A  large  number  of 
solicitors  represented  the  various  defendants,  many  of  them,  proba- 
bly, without  adequate  compensation.  As  usual ,one  took  the  lead  upon 
argument  before  the  master,  and  presented  a  section  from  a  text- 
book then  recently  constructed  according  to  plans  and  specifica- 
tions,  which  so  sta  ted  the  law  as  to  make  a  complete  defense.  In 
reply,  an  analysis  of  each  of  the  dozen  or  more  cases  cited  was 
made,  and  it  appeared  that  no  one  of  them  sustained  the  te:ct  and 
many  of  them  announced  an  opposite  conclusion.  Eternal  dili- 
gence is  the  price  of  success. 

It  is  equally  important  that  in  your  statements  to  the  court. 
as  well  as  in  all  other  matters,  you  be  exact,  and  that  you  state  all 
that  is  necessary  to  he  known.  Judges  soon  learn  upon  whom  they 
can  safely  rely  for  comprehensive  and  accurate  statement  of  the 
facts  involved  in  decided  cases,  and  of  the  language  used  in  opi* 
nions.  Never  argue  a  view,  construction  or  application  of  law, 
which  you  do  not  believe  to  be  sound.  You  are  before  the  bar  not 
only  as  the  representative  of  your  client,  but  also  to  aid  the  court 
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ih  arriving  at  a  jast  cobcliieioii  in  pursuance  of  I^w,  and  the  judge 
appreciates  far  better  than  yonr  client  the  results  of  year  indastry. 
Repeated  demonstrations  of  such  service  will  lead  him  to  mentton 
you  in  favorable  terms,  and  you  may  look  in  vain  for  better  in- 
fluences. After  a  few  years  of  practice  before  a  particular  judgCi 
he  can  take  your  measare  in  diligence^  accuracy  of  statement, 
honesty  and  fairness  better  than  all  your  clients  and  friends;  and 
if  yon  have  not  acquired  bis  good  opinion  it  should  be  a  matter  for 
profound  introspection. 

Remember  at  all  times  that  interests  of  clients^  and  not  year 
own^  at'e  the  matters  to  be  considered,  and  when  your  investigation 
has  resulted  in  grave  doubts  of  the  merits  of  a  case  or  defense, 
advise,  and  even  ui^e,  a  compromise  on  a  reasonable  basis. 

The  limitless  range  of  your  work  will  involve  the  considera- 
tion of  Qupleasant  domestic  relations,  and  place  you  in  a  position 
where  the  happiness  or  misery  of  many  lives  will  depend  upon 
your  wise  and  unselfish  action.  Years  of  observation  of  court  pro- 
ceedings will  tend  to  lead  you  to  the  conclusion  that  there  is  nar- 
row application  for  the  injunction:  ''Whom  God  hath  joined 
together,  let  no  man  put  asunder.^'  As  only  the  unhappy  ones 
consult  you,  the  tendency  of  your  study  of  domestic  life  is  more 
likely  to  lead  you  to  the  conclusion  that  marriage  is  a  purely  civil 
contract,  to  be  continued  so  long  as  it  seems  desirable,  and  for 
which  the  contracting  parties  only  are  responsible.  Here  your  legal 
acquirements  are  of  little  avail.  Your  client  first  needs  you  in 
your  capacity  as  his,  or  her,  best  friend.  The  first  and  controlling 
thought  must  be  how  you  can  bring  about  harmony  between  them, 
and  enable  them  to  live  out  a  happy  married  life.  All  your  know- 
ledge of  human  nature,  of  the  trying  times  in  married  lif  Cj  and  of 
the  unhappiness  arising  from  the  destruction  of  homes^  should  be 
applied  with  your  utmost  skill.  No  good  lawyer  ever  derived  sat- 
isfaction in  reflecting  upon  divorces  he  has  secured — nor  a  greater 
joy  than  in  thinking  of  families  continuing  to  live  happily  by  means 
of  his  interposition. 

You  have  also  some  affirmative  duties  devolving  upon  yon. 
A^ter  a  few  years  of  prabtice  you  will  have  learned  much  of  hiunan 
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naturoy  oi  oovetoosness,  of  clever  schemes  to  defraad^  of  which 
ordinirj  clients  have  no  conception.  The  position  of  the  trae 
lawyer  makes  him>  in  a  large  sense,  the  guardian  of  the  estates  of 
his  c'ients,  and  makes  it  his  duty  to  warn  them  of  danger  of  loss 
which  they  do  not  snspect  but  he  can  clearly  foresee.  In  fact, 
many  need  to  be  protected  against  themselves  in  their  desire 
to  add  rapidly  to  thdr  possessions  by  purchasing  mining,  oil 
and  other  stocks  promising  large  dividends.  A.  practicing  attor* 
ney  in  a  laige  city  learns  more  in  a  few  months  of  the  precon* 
ceived  frandnlent  character  of  corpoiations  organized  for  the 
purpose  of  selHng  stocks  than  the  average  client  learns  in  a 
lifetime.  In  fact,  the  organizers  frequently  seek  the  profesion- 
al  aid  of  attorneys  of  good  standing  to  give  »n  appearance 
of  respectability  to  their  business,  and  in  the  course  of  time  you 
will  have  opportunity  to  decline  to  serve  in  rendering  such  aid. 

A  most  important  feature  of  your  professional  lives  will  be 
your  relations  to  f  eliow  members  of  the  bar.  In  those  relations 
modesty  is  appropriate,  perfect  confidence  is  generally  merited, 
and  hearty  good  will  and  brotherhood  should  be,  and  generally 
is,  the  rule  of  conduct.  Let  your  conduct  be  such  that  your 
word  is  as  good  as  your  bond  with  unquestioned  security.  Make 
stipulations  in  writing,  to  avoid  misunderstandiug.  When  made 
by  parol,  take  care  that  they  are  understood;  and  then  faith* 
f ally  perform.  It  is  believed  there  is  no  other  class  of  people 
in  the  world  in  which  such  implicit  confidence  is  mutually  bestow- 
ed by  parol  agreements.  It  is  hardly  necssary  to  observe  that 
a  lawyer  should  at  all  times  and  places  be  a  gentleman  in  the  best 
sense  of  the  world.  Clients  are  best  served  by  gentle,  manly  con- 
duct, even  in  heated  contests,  and  courts  are  best  aided.  Let  the 
general  verdict  upon  you  be  ''A  gentleman  and   a  good  lawyer.'' 

It  is  practically  certain  that  in  any  particular  instance  a  good 
lawyer  will  gradually  develop  a  special  aptitude  for,  and  interest 
in  some  particular  line  of  practice  as  the  trial  of  jury  cases,  or  the 
presentation  or  defense  of  chancery  cases,  between  which  there  is  a 
difference  so  wide  as  to  frequently  produce  a  perceptible  effect 
upon  moral  character.  It  is  one  of  the  mmy  glorious  features  of 
a  lawyer's  Ufe  that  he  may  not  only  puirsue.a  branch  of  practice  in 
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which  he  finds  special  delight,  but  that  snch  practice  naturally 
omes  to  him  as  an  indirect  result  of  special  efiEoits.  To  the  people 
it  may  well  be  said  of  lawyers  :  By  their  works  shall  ye  know 
them.  To  yon  who  are  about  to  start  in  practice  it  may  be  said  ^ 
By  your  work  shall  you  become  known. 

The  subject  assigned  for  this  evening  was :  The  Acquidtion 
and  Retention  of  Clientage. 

The  practice  of  law  is  a  vocation  which  demands  the  highest 
possible  degree  of  confidence  on  the  partof  clients  in  the  diligence, 
skilly  leamiBg,  vigilance,  devotion,  honesty  and  unselfishness  of 
their  attorneys.It  is  a  vocation  in  which  that  confidence  is  worthil; 
bestowed.  I  would,  therefore,  say :  Acquire  clients  by  meriting 
and  gaining  that  confidence  from  each  one  with  whom  you  have 
dealings.  Retain  them  by  so  conducting  yourselves  as  to  con- 
tinue to  merit  that  cofidence.—(  TAeLat/?  Students*  Helper). 

A  Tilt  of  Wits  :— In  connection  with  lawyers  trying  to  confuse 
experts  in  the  witness  boz  in  murder  trials,  a  case  is  recalled  where 
the  lawyer  looked  quiizically  at  the  doctor  and  said. 

''  Doctors  sometimes  make  mistakes,  don't  they  ?" 

**  The  same  as  lawyers,*'  was  the  reply. 

''  But  doctors'  mistakes  are  buried  six  feet  under  ground,"  said 
the  lawyer, 

^^Yes,"  said  the  doctor,  ^'and  lawyer's  mistakes  sometimes 
swing  six  feet  in  the  air." 

The  Organization  of  an  imperial  Council  : — ^This  was  the 
subject  of  an  address  by  Sir  Frederick  Pollock  before  the  Coun* 
ty  of  York  Law  Association  at  Osgoode  Hall  on  the  2nd 
October.  The  speaker,  who  just  two  years  ago  addressed  a  similar 
audience  in  the  same  place,  on  ''The  Common  Law  and  the  found- 
ation of  Justice"  (see  23  C.  L.  T.,  p.  892)  was  introduced  by  Mr- 
Hamilton  Cassels,  K.C.,  president  of  the  association. 

The  following  excellent  report  of  the  lecture  is  from  thecolumni 
of  the  Toronto  '-Mail  and  Empire:" — 

For  the  past  three  or  more  y  ears,  said  Sir  Frederick,  in  openings 
a  number  of  public  men  in  London  had  been  discussing  from  the 
commercial,  legal,  |)oliticaI,  and  other  veiw  points,  some  praotiablo 
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line  on  which  the  working  business  of  the  Empire  might  be 
improved.  Sir  Frederick  compared  the  Empire  to  a  lai^e  company 
which  was  paying  a  good  dividends  and  doing  an  extensive  busi- 
ness^ but  whose  directors  should  keep  abreast  of  the  times  and 
seize  new  ideas.  In  the  management  of  a  world-wide  business, 
there  must  be  some  central  office.  No  one  knew  where  the  centre 
of  the  Empire  would  be  50  years  hence^  but  at  present  it  was  the 
British  Isles,  around  which  clustered  the  unique  partnership  of 
mother  Countrj,  sovereign  States,  and  Crcywn  coIoiiieB^  whidi  made 
up  the  Empire. 

Until  recent  years,  Sir  Frederick  pointed  out,  British  States- 
men of  both  parties  believed  that  the  manif e&t  destiny  of  the  colo- 
nies was  to 'drop  like  ripe  fruit  from  the  parent  tree  and  become 
separate  nations.  3d  is  taken  as  this  idea  was,  it  was  no  more  at 
fault  than  public  opinion  on  the  unification  of  Germany  and  of 
Italy,  and  the  reunion  of  the  Nortbern  and  Southern  States,  all  of 
which  were  declared  impossible  before  their  accomplishment,  just 
as  tlie  views  of  extreme  Socialists  were  to-day  regarded  as  outside 
the  range  of  practical  politics. 

Only  a  very  small  school  still  existed  whose  members  held  the 
opinion  that  the  colonies  might  become  independent  and  still  avoid 
the  problems  which  confront  independent  powers.  If  Canada  or 
Australia  decided  on  independence  the  Mother  Country  would  not 
try  to  prevent  it  by  force  of  arms  or  even  shew  much  anger,  public 
opinion  in  Great  Britain  being  agreed  that  the  self-governing 
States  must  be  left  to  decide  on  their  own  destiny.  But  Canada 
or  any  other  colony,  on  becoming  independent  would  have  to  de- 
cide whether  an  army  and  navy  were  to  be  maintained  for  defensive 
purposes.  If  Canada  was  not  prepared  to  pay  for  defence,  it 
would  be  in  the  position  of  relying  upon  the  Monroe  Doctrine, 
which  would  not  be  an  attitude  conducive  to  the  self-respect  of 
Canadians.  Neither  could  the  new  independent  States  depend  upon 
a  defensive  alliance  with  Great  Britain  for  the  British  taxpayer 
would  not  be  disposed  to  come  to  the  assistance  of  States  which 
had  deliberately  severed  their  relations  with  the  Mother  Country 
There  were  also  signs  that  the  citizens  of  certain  sections  of  Cana- 
da would  not  view  with  favour  any  proposal  to  expend  large  sums 
for  defensive  purposes. 
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One  propx)sal  for  the  consolidation  of  the  Empire  was  that  of 
personal  anion  between  its  various  members.  The  objection  to 
this  was  that  the  King  would  have  to  assume  a  great  deal  of  per- 
sonal power,  a  condition  which  would  not  be  welcomed.  Personal 
union  of  the  countries  had  never  been  successful,  cases  in  point  be- 
ing the  personal  unions  between  England  and  Scotland,  England 
and  Hanover,  England  and  Ireland;  and  to-day  Sweden  and  Nor- 
way. Personal  union  between  nations  divided  by  thousands  of 
miles  of  sea  was  an  absurdity,  and  it  would  be  better  to  advocate 
total  sepai*ation  and  unqualified  independence. 

Sir  Frederick  did  not  think  that  a  new  Imperial  Constitution 
would  be  welcomed  by  either  the  Mother  Country,  or  the  colonies^ 
the  latter  perf  erring  to  retain  complete  autonomy  in  internal  affairs 
1  he  inception  of  an  imperial  Parliament  oould  only  be  broaght 
about  by  great  national  calamity.  The  creation  of  life  peers  from 
among  colonial  statesmen  would  not  give  adequate  representation 
in  the  House  of  Lords,for  such  men  would  seen  lose  touch  with  their 
own  people. 

There  remained  as  the  mjst  practical  solution  of  the  problem 
the  organization  of  a  Council  of  the  Empire.  It  should  be  adeve* 
lopment  of  the  conferences  of  Prime  Ministers  held  in  Loodoni  and 
which  have  largely  failed  becaase  of  insufficient  preparation  before 
hand,  lack  of  knowledge  as  to  the  subjects  to  be  discussed,  and  the 
fact  that  no  definite  action  could  be  taken  between  the  oonferenoes. 
Tho  Prime  Ministers  of  the  self-governing  colonies  would  be  ex- 
officio  members  of  the  Council.  In  their  absence,  the  colonial 
Goverments  could  delegate  iheir  High  Commissioners  or  other  offi- 
cials to  represent  them.  The  exact  composition  of  the  Counsil 
could  be  left  to  the  King's  advisers  and  the  respective  (Jovemments 
interested- 

The  existence  of  such  a  Council  would  give  a  meanjs  of  free  and 
continuous  consideration  of  matters  which  at  present  cannot  be  pro- 
perly discussed.  While  a  full  meeting  at  frequent  intervals  would 
be  impossible,  the  cable  and  the  post  could  be  utilized  for  the  ex- 
change of  views.  The  right  hand  of  the  Empire  would  then  know 
what  its  left  hand  was  doing. 

A  permanent  secretary  would  have  to  be  maintained,bnt  other- 
wise the  clerical  expenses  would  be  small.     An  Imperial  Intelli* 
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genoe  Department  shoald  also  be  established  for  the  purpose  of 
oolleoting  and  sapplying  all  needed  information. 

Among  the  many  important  matters  with  which  an  Imperial 
Cooncil  could  deal^  said  Sir  Frederick,  were  the  copy-right  lawsj 
now  in  a  scandalous  state^  the  uniformity  of  laVs  within  the 
Empire,  merchant  shipping,  cables  and  postage.  In  conclusion. 
Sir  Frederick  quoted>  from  a  speech  by  Premier  Deakin,  of 
Australia,  in  which  the  latter  supported  in  toto  the  scheme  which 
Sir  Frederickhad  outlined. — {The  Canadian  Law  Times). 

Officials  and  Burmese  proverb -^We  love  Mr.  Rubinstein's 
Burmese  proverb,  that  officials  areone  of  the  live  great  enemies  of 
mankind. — {Law  Notes). 

*\ 

Peace  with  Japan  : — Benjamin  Franklin  once  said  that  there 
never  was  a  good  war  or  a  bad  peace.  Certainly  such  of  the  nations 
of  men  as  stand  outside  the  immediate  influences  of  the  Rnsso* 
Japanese  war  cannot  find  anything  bad  in  the  Peace  of  Portsmouthj 
which  has  just  been  concluded.  True  the  press  of  the  two  countries 
directly  involved  are  busily  demonstrating  the  injustice,  one  way 
or  the  other,  of  the  terms  agreed  upon;  but  that  is  to  be  ex- 
pected; even  the  stoicism  and  reticence  of  the  Japanese  char- 
acter not  being  proof  against  the  tendency  to  become  petulant 
under  the  nervous  strain  of  ending  a  great  war.  That  Japan 
has  won  in  the  Conference  as  well  as  on  field  and  flood  is  clear 
to  the  thoughtful  observer.  Russia  has  conceded  Japan's 
preponderant  influence  in  Korea.  Manchuria  is  to  be  governed 
by  China  according  to  the  pledges  m.%de  by  Russia  in  1902.  and 
the  "open  door"  policy  for  the  country  is  to  be  maintained. 
Bussia  transfers  to  Japan  Port  Arthur,  Dalny,  and  the  Blonde 
and  Elliott  islands  contiguous  to  the  Liao  Tung  peninsula.  The 
southern  branch  of  the  Manchurian  railway  from  Port  Arthur 
to  within  ten  miles  from  Harbin  is  to  be  under  the  control  of 
the  Japanese ;  and  fishermen  of  that  nation  are  to  have  the  right 
to  fish  in  the  waters  of  the  Russian  littoral  from  Vladivostok  to 
Behring  Strait,  Japan  is  to  have  a  moiety  of  Saghalien  island.  In 
view  of  these  facts,  how  can  it  be  said  that  Russian  diplomacy 
has  undone  the  effect  of  the  reverses  of  the  war  f    The  railway 
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and  fishery  concessions  are  clearly  in  the  nature  of  iudemnitj; 
and  in  view  of  the  Russian  vaporing  about  national  dignity 
being  involved. in  the  cession  of  territory^  what  aboat  Saghalien  ? 
— Canada  Law  Journal, 
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INTERMEDIA.TE  LANDHOLDERS  AND  THE  MADRAS 
RENT  KEOOVERY  ACT. 

We  propose  to  consider  the  applicability  of  the  provisions  of 
the  Madras  Rent  Recovery  Act  to  persons  who  are  a  sort  of  middle- 
men between  Zemindars,  Shrotriemdars,  Jaghiredars,  &c.,  and  the 
cultivating  tenants.  If  a  Zemindar,  Shrotriemdar  or  Jaghiredar 
creates  an  andertenure,  the  undertenure-holder,  whether  styled 
Inamdar  or  Mokhasadar,  is  a  landholder  within  the  meaning  of  the 
first  class  of  landholders  in  S.  1.  Is  he  also  a  tenant  within  the 
meaning  of  S.  1  of  the  same  Act  ?  The  Innmdar  or  Mokhasadar  or 
other  person  in  a  similar  position,  by  whatever  name  he  may  be  called, 
may  be  regarded  as  a  subordinate  holder.  Is  he  a  '  tenant'  of  the 
superior  holder  within  the  meaning  of  the  Act  ?  According  to  the  Act 
"  the  term  '  tenant'  shall,  for  the  purpose  of  this  Act,  include  all 
persons  who  are  bound  to  pay  rent  to  a  landholder."  If  a  Zamin- 
dar  or  Jaghiredar  assigns  some  portion  of  his  estate  to  a  junior 
member  in  satisfaction  of  the  latter's  claim  for  maintenance,  and 
no  rent  is  reserved,  the  junior  member  is  not  a  '  tenant'  of  the 
Zemindar  &c.,  within  the  meaning  of  the  Rent  Act,  whether  the 
estate  given  as  a  maintenance  grant  ia  held  absolutely  by  the 
junior  member,  or  for  his  life.  Where  a  portion  of  the  Zemindary  or 
Jaghire  is  given  absolutely  for  the  maintenance  of  a  junior  member 
and  the  latter  undertakes  to  pay  to  the  Zemindar  &c.,  the  propor- 
tionate peishcnsh  due  upon  the  estate  so  granted,  the  junior 
member  is  still  not  a  ^  tenant '  within  the  meaning  of  the  Act,  as  the 
amount  paid  by  him  is  not  rent  due  to  the  Zemindar  but  the  peish- 
cnsh due  by  the  Zemindar. 

Greater  difficulty  arises  in  the  case  of  Inamdars  and  Mokha- 
aadars,  who  are  not  cultivating  tenants  but  who  are  intermediate 
landlords  subject  to  the  payment  of  a  fixed  Kattubadi  or  quit-rent 
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to  a  superior  holder^  the  Zemindar,  Jaghiredar  or  Shrotriemdar  or 
Inamdar.  If  the  inamdar  liable  to  pay  Kattubadi  &c,,  to  a  superior 
holder  holds  the  inam  under  a  right  derived  from  the  superior 
holder,  the  Zemindar  &Co  the  former  if  under  a  liability  to  pay 
Kattubadi  or  quit^rent  may  properly  be  regarded  as  a  tenant  of  the 
Zemindar,  &c.  If,  however,  the  inam  is  older  than  the  Zemindary 
and  the  inamdar  does  not  claim  to  hold  by  any  right  derived  from 
the  Zemindar,  it  is  difficult  to  say  that  he  is  a  tenant  of  the  Zemin* 
dar  especially  in  view  of  the  fact  that  the  better  and  true  theory  is 
that  the  Zemindar  was  only  a  farmer  and  not  a  proprietor  of  land 
and  that  his  position  was  misunderstood  by  the  authorities  at  the 
time  of  the  passing  of  Madras  Regulation  XXVII  of  1802.  The 
payment  of  the  Kattubadi  or  quit-rent  should  then  be  regarded  as 
payment  of  the  proportionate  peishcush  due  upon  the  inam.  Of 
course  in  one  sense  every  person  holding  property  is  only  a  tenant. 
The  absolute  ownership  of  a  private  person  in  land  is  not  admitted 
even  in  England  according  to  Foa.  If  this  be  true  in  England 
how  much  nearer  the  truth  that  view  would  be  when  the 
theory  now  ad vn need  by  the  Government  is  that  all  property 
belongs  to  (lovernment  and  persons  can  claim  to  hold  it  only 
from  such  Government.  But  it  is  not  in  this  sense  that  the 
term  <  tenant'  is  here  used.  According  to  Foa*,  ''when- 
ever a  person,  whether  the  owner  of  the  freehold  or  not,  being 
possessed  of  an  interest  in  real  property,  grants  to  another,  for 
an  annual  or  other  periodical  consideration,  an  estate  or  interest 
less  than  freehold  and  less  than  he  himself  possesses  therein,  the 
relationship  which  is  created  is  (as  the  terms  are  usually  understood) 
that  of  landlord  and  tenant/'  Again,  according  to  Stroud's 
Judicial  Dictionary,  ''a  tenant  is  a  person  who  holds  of  another; 
he  does  not  necessarily  occupy.'*  Whether  the  Inamdar  is  a 
tenant  within  the  meaning  of  the  above  passages  is  also  besides  our 
present  question.  That  question  is  whether  he  is  a  "  tenant"  within 
the  meaning  of  the  Madras  Rent  Recovery  Act.  According  to  the 
Act  as  already  said  **  the  term  '  tenant'  shall  for  the  purpose  of  this 
Act  include  all  persons  who  are  bound  to  pay  rent  to  a  landholder." 
Now  ^^rent^'  according  to  Stroud's  Judicial  Dictionary  is  •'the 
sum  certain,  in  gross,  which  a  tenant  pays  his  landlord  for  the 
right  of  occupying  the  demised  premises.*'    However  rent  is  not 

L    Foa's  Landlord  and  Tenant  p.  1. 
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necessarily  paid  in  money ;  it  may  be  paid  in  kind.  The  definition 
as  given  in  Wharton's  Law  Lexicon  is,  therefore,  more  accarate. 
'^Sent  is  a  certain  profit  issuing  yearly  out  of  lands  and  tenements 
corporeals ;  it  may  be  regarded  as  of  a  two-fold  nature ;  first,  as 
something  issuing  out  of  the  land,  as  a  compensation  for  the 
possession  during  the  term ;  And  secondly,  as  an  acknowledgment 
made  by  the  tenant  to  the  lord  of  his  fealty  or  tenure.''  This 
is  also  similar  to  the  definition  given  in  Blackstone. 

The  definition  of  the  term  tenant  in  the  Act  has  beeu  the 
subject  of  judicial  interpretation  before  their  Lordships  of  the 
Judicial  Committee  in  Bamasami  v.  The  Collector  of  Madura^. 
According  to  this  decision  a  distinction  has  to  be  drawn  between 
tenants  who  are  cultivating  the  land  and  other  tenants,  and  there 
is  a  dictum  to  the  effect  that  the  Act  includes  both  classes  of 
tenants.  "  The  whole  Act  may  not  be  confined  to  that  class  (t.  e., 
tenants  wIiq  are  cultivating  the  land)^''  So.  far  as  it  is  said  that 
the  whole  Act  may  not  be  confined  to  the  class  of  agricultural 
tenants^  the  remarks  of  the  Judicial  Committee  may  not 
be  necessary  for  the  decision.  We  shall  have  to  discuss  this 
question  later  on,  but  assuming  for  the  present  that  the  Act  may 
be  applicable  to  both  classes  of  tenants,  the  question  arises,  what 
^0inedies  are  open  under  the  Act  to  a  superior  landholder  as 
agiainst  intermediate  landholders  who  are  not  cultivating  tenants. 

For  this  purpose  we  may  say  the  Act  speaks  of  seven  classes  of 
proceedings : — 

(1)  Exchange  of  pattas  and  muchilikas  (Ss.  3-12)  ; 

(2)  ejectment  by  a  landlord  on  the  tenant's  defi^nlt  to  execute 
a  muchilika  (S.  10),  or  for  non-payment  of  rent  (S.  41) ; 

(3)  reinstatement  by  tenant  for  wrongful  ejectmoAt  (8. 12)  ; 

(4)  distraint  by  landlord  for  arrears  of  rent  of  tenant's  crop 
or  moveable  property  (S.  14)  ; 

(5)  setting  aside  by  tenant  of  such  distraint  as  illegal  or 
wrongful  (S.  18); 

(6)  sale  by  landholder  of  defaulter's  interest  for  default  by 
tenant  to  pay  arrears  of  rent  (S.  38) ;  and 

1.  (1879),  L.  B.  6  I.  A.  169  :  S.  C.  I.  L.  B.,  2  M.  67,  "~ 

2.  (1879),  L.B.  6  LA.  at  p.  173. 
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(7;  salt  under  S.  40,  to  set  aside  notice  of  sale  issaed  by  land* 
lord  under  S.  39. 

Before  we  proceed  to  consider  the  conditions  under  which 
the  proceedings  above  referred  to  may  be  exercised  it  is  necessary 
to  have  a  short  resume  of  the  history  of  the  earlier  legislation  on 
rent  law. 

The  earliest  legislation  upon  the  subject  is  Madras  Regulation 
XXVIII  of  1802.  This  Regulation  refers  to  ''  Proprietors  of  land  '* 
and  ^'Farmers  of  land  holding  farms  immediately  from  Government." 
At  that  time  the  position  of  affairs  was  this  :  The  Zemindary  sys- 
tem and  the  Permanent  settlement  were  introduced  in  Bengal.  This 
system  was  sought  to  be  introduced  in  Madras.  It  was  regarded  with 
high  favor  by  the  then  Grovernment.  A  list  of  the  districts  in  which 
the  permanent  settlement  was  introduced  together  with  the  dates  of 
such  introduction  is  given  in  the  Fifth  Report  (Volume  II,  p.  122), 
After  giving  this  list  the  report  states  :  *^  It  thus  appears  that 
Zemindary  settlements  in  perpetuity  have  hitherto  been  established 
in  but  a  small  proportion  of  the  Company's  territories  on  the  coast, 
compared  with  the  whole  extent  of  them ;  and  that  the  provinces 
of  Salem,  Kritstnaghery  (including  the  Baramahl)  and  Dindigul  ac- 
quired in  1792  and  the  Southern  and  Western  Polliems  furnish  the 
only  instances  of  that  arrangement  having  been  hitherto  resorted 
to  in  the  modern  possessions/'  This  was  due  to  the  idea  that 
public  assessments  on  lands  should  not  be  irrevocably  fixed  before 
every  practicable  information  should  have  been  acquired  of  their 
real  resources.  In  the  Havelly  lands  in  the  Carnatic  and  the 
Ceded  Districts  the  ryotwari  settlements  were  introduced.  At  the 
same  time^,  however,  there  were  instances  in  many  districts  whore 
the  revenue  of  the  lands  were  farmed  out  to  individuals  on  tempo- 
rary  leases,  or  where  the  revenue  or  rent  of  a  whole  village  or  vilkg^es 
was  collected  from  the  leading  inhabitants  who  were  rasponfliblefer 
the  revenue  of  the  village  or  villages  and  these  leadin|^menhadtD 
adjust  their  rights  wit^  the  other  bolders  of  kuid  in  the  inUage  or 
villages  among  themselves. 

The  collection  of  revenue  not  being  loosei  and  the  ftritisll  Gov- 
ernment insisting  upon  the  punctual  payment  af  tlie  asseanneiit  in 
strict  accordance  with  the  stipulatiouj  and  the  old  dodges  or  tt- 
uses  for  putting  offpaymaut  not  proviag  oi  auy  avail  belara  tkiM» 
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eBsentially  bhrewd  and  busiuessiike  in  whom  the  sovereignty  had 
become  vested^  those  liable  to  pay  had^  in  their  turui  to  be  strict  in 
their  collections  from  the  tenant  or  other  actoal  cultivators  of  the 
land«  Regulation  XX VIII  of  1 802  was,  therefore^  passed  to  enable 
land-holders  to  recover  their  dues  snmmarily.  With  this  object  the 
Reflation  gave  the  landholders  and  birmers  four  remedies  :— (1) 
distraint  of  the  property  of  the  defaulter  and  his  surety  ;  (2)  arrest  of 
de&ulter  and  his  surety  by  application  to  the  Judge  of  the  Zillah 
Court  or  the  native  Comroissioner  under  certain  circumstances  ;  (3) 
attachment  of  ike  farm  or  tenure  and  tnnnagement  until  liquida- 
tion  of  arrears  ;  and  (4)  sale  of  other  tenures  of  the  defaulters  by 
application  to  the  Court  of  Adawlat.  It  must  be  noted  that  the 
K^ulatiou  was  applicable  to  proprietors  of  lands,  farmers  of  land 
revenue  from  Government  and  under-Lirmers  from  proprietors.  The 
remedies  given  by  the  Kegulation  could  be  exercised  by  the  land- 
holders against  their  under-farmers.  The  distraint  could  be  made 
without  previous  notice  to  any  Court  of  Jnstice  or  to  any  public 
officer.  No  adequate  safeguards  were  imposed  by  the  Regulation 
for  the  land-lord  not  abusing  his  right  excepting  a  vague 
provision  that  the  land-lord  should  pay  a  penalty  for  attaching  and 
selling  property  (penalty  equal  to  the  value  of  property  sold)  where 
it  might  he.made  to  appear  upon  trial  that  no  arrear  was  due. 
Even  before  this  Regulation  the  ryots  were  complaining  of  the  illegal 
eicactions  of  the  land-holders  or  farmers  of  revenue  and  of  the 
wrongs  suffered  by  the  tenants  at  the  hands  of  the  landholders. 
These  grievances  were  considerably  multiplied  when  the  farmers  or 
collectors  of  revenue  found  that  they  could  no  longer  delay  or  de- 
fraud the  payment  of  their  dues  after  the  advent  of  the  British 
Sovereignty  and  began  to  be  more  exacting  than  ever  over  the 
cultivators  or  ryots.  Regulation  XXVIII  of  1802  which  armed  the 
landholders  with  enormous  powers  only  added  to  the  list  of  the 
^evances. 

The  first  safeguard  that  was  imposed  for  the  benefit  of  the 
teiu^nt  was  the  enactment  of  Regulation  XXX  of  1802.  This  Jlegu^ 
lation  insisted  that  proprietors  and  farmers  of  land  should  enter 
into  ei]\gagements  (styled  pattas  and  muchilikas)  with  the  inhabit 
Umte  and  cultivatora  of  land.  It  was  open  to  underfarmers  and 
Viitiyators  of  land  to  demand  of  proprietors  or  farmers^  pattas  for 
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land  they  might  occupy.     It  is  essential  to  see  to  what  classes  of 
tenants  this  Regulation  applies. 

S.  2  of  the  K^ulation  which  imposes  a  duty  on  proprietors  and 
farmers  of  land  to  enter  into  agreements  speaks  of  the  ^'inhabitants 
and  cultivators  of  land"  as  the  persons  with  whom  such  engage- 
ments should  be  made.  The  section  apparently  refers  only 
to  cultivating  tenants.  8.  4,  d.  iv,  states  that  the  patta  should 
contain  the  extent  of  land  which  "  the  under-tenant^  under -farmer 
or  ryot"  may  engage  to  cultivate  and  the  rate  of  the  culii- 
valor's  share.  This  section  must  also  be  properly  said  to  be  appli- 
cable only  to  a  cultivating  tenant,  although  the  use  of  the  term 
"  under-farmer*'  may  seem  to  suggest  otherwise.  S.  8  of  the  Begala* 
tiou  refers  to  the  corresponding  right  of  the  tenant  to  demand  a 
patta' and  although  the  section  speaks  of  '^  under-farmers  and 
cultivators  of  land"  as  being  the  persons  entitled  to  demand  pattas, 
the  nature  of  the  right  cannot  be  different  From  "that  of  the  coites- 
ponding  obligation  nnd  as  the  landlord  is  bound  to'  lenSenr  «^tta 
only  to  a  cultivating  tenant,  only  the  latter  can  be  entitled  to  demand 
a  patta.  Besides  the  use  of  the  expression  ''  for  the  description  oi 
land  they  may  respectively  occupy"  in  this  section  will  seem  to 
suggest  that  the  above  construction  is  correct.  S.  10,  however,  seems 
to  suggest  a  contrary  construction.  The  section  says  where  under- 
farmers  or  ryots  may  refuse  to  exchange  mutual  engagements  in 
writing  with  proprietors  or  farmers  of  land  defining  the  terms  on 
which  such  under-farmers  or  ryots  are  to  hold  their  lands  and  may 
persist  in  such  refusal  *  ^f-  *  such  proprietors  or  farmers 
*  *  *  shall  have  power  to  grant  the  lands  *  *  *  to  other  persons. 
But  as  the  engagements  i;eferred  to  are  the  pattas  and  muchilikas 
already  referred  to  and  as  the  section  refers  to  ''patta"  the 
refusal  of  the  tender  of  which  will  entitle  the  landholder  on  default 
of  execution  of  a  muchilika  within  a  month  after  such  r^nsalto 
grant  the  lands  to  others,  the  section  must  be  construed  in  the  same 
way  as  the  previous  sections.  S.  14  refers  to  receipts  to  be  granted 
to  *'  under-tenants,  under-farmers  and  ryots'^  for  all  payments  of 
rent. 

Emulation  V  of  1822  which  is  the  next  Regulation  that  de- 
mands consideration,  further  safeguards  the  rights  of  the  tenants 
S.  3,  Gl,  i  of  this  Regulation  enacts  that  no  property  attached  ooder 
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Uegulation  XXVIII  of  1802  for  arrears  of  rent  can  be  sold  nnless 
pattas  shall  have  been  granted  or  tendered  and  ref  ased  *^  nor  nntil 
previons  notice  shall  have  been  given  to  the  Collector  of  the  District 
and  leave  shall  have  been  obtained  from  him  for  the  sale.''  So 
that  if  pattas  and  machilikas  have  been  exchanged,  no  sanction  from 
the  Collector  of  the  District  for  sale  of  the  attached  property  would 
be  necessary.  Brt  if  pattas  and  machilikas  have  not  been  exchang- 
ed^ sale  may  be  still  made  when  sanction  is  obtained  for  such  sale. 
According  to  S.  4  after  distraint  immediate  notice  of  such  distraint 
mast  be  given  to  the  Collector  by  the  landholder  and  a  penalty  is 
provided  for  not  giving  such  notice.  The  efFect  of  Ss.  3  and  4  i.s 
that  where  pattas  and  cmchilikas  have  been  e!:changed,  notice  to 
the  Collector  of  the  attachment  is  sufficient ;  but  if  such  pattas  and 
muchilikas  have  not  been  exchanged  or  cannot  be  exchanged^  notice 
to  the  Collector  is  not  sufficient.  The  attached  property  cannot  be 
sold  except  upon  sanction  from  the  Collector 

With  respect  to  ejectment  the  Begulation  provides  in  S.  8  that 
the  lands  shall  not  be  granted  to  others  until  the  proprietors  or 
farmers  shall  have  applied  to  the  Collector  and  obtained  his  leave 
for  that  purpose.  If  the  rate  fixed  in  the  putta  is*more  than  the 
faisal  rate  prescribed,  then  the  landholder  will  be  prohibited  from 
ejecting  the  tenant. 

Suits  in  the  Zillah'Court  for  arrears  of  rent  or  revenue  will  be 
dismissed  under  S.  9^  if  no  patta  has  been  granted  unless 
the  patta  is  tendered  but  refused,  or  unless  the  parties 
have  agreed  to  dispense  with  pattas  and  muchilikas. 
Regulation  I  of  1826  enabled  farmers  of  revenue  from 
Government  to  proceed  against  their  sub-renters  for  the  recovery 
of  arrears  of  rent  in  the  same  manner  in  which  landlords  have 
power  to  proceed  for  the  recovery  of  arrears  due  to  them  from  nnder- 
farmers  or  ryots,  and  provided  that  the  regulations  in  force  for  the 
protection  of  ryots  against  illegal  demand,  undue  exactions,  unlawful 
distraint  or  sale,  &c.,  shall  equally  be  applicable  to  the  protection  of 
sub- renters. 

We  may  here  briefly  state  the  result  of  the  previous  dis- 
cussion with  relation  to  the  earlier  legislation. 
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(1)  That  Madras  Regnlation  XXVIII  of  1802  applied  to 
proprietors  of  lands,  farmers  of  land-revenue  from  Govemment  tud 
undev'/armers  from  pr&pri$U>r». 

(2)  That  landholders  might  exercise  against  thsir  trnder-far- 
mers  the  remedies  given  by  the  said  Regulation  and  similar  rights 
were  given  by  Madras  Regulation  I  of  1826  to  farmers  of  revenue 
from  Govemment  as  against  their  sub-renters. 

(8)  'Iliat  the  remedies  open  to  a  landholder  under  the  said 
Regulation  XXVIII  of  1802  were.— 

(a)  distraint  of  the  property  of   the   defaulter   and   his 

surety ; 

(b)  arrest  of  the  defaulter  and  his  surety  ; 

(r)     attachment  of  the  farm  or   undertenure  and  manage- 
ment of  the  same  until  liquidation  of  arrears ; 

(d)    sale  by  application  to  the  Court  of  Adalat  of  other 
tenure  of  the  defaulter. 

(4)  Thair  the  provision  in  Madras  Regulation  XXX  of  1802 
by  which  the  landholders  were  required  to  exchange  pattas  and 
muchilikas  apparent  applied  only  to  landholders  and  the  inhabi- 
tants and  cultivators  of  land  and  would  not^  therefore,  entitle 
landholderff  to  exchange  pattas  and  muckiMlas  with  their  tenaots 
who  were  not  inhabitants  and  cultivators  (if  land,  i.f.,  vriiowfire 
only  under-farmers  not  being  agricultural  tenants. 

(5)  That  no  sale  of  property  attached  under  R^uIatioD 
XXVIII  of  1 802  could  take  place  unless  pattas  and  maohilikas 
were  exchanged  and  unless  notice  were  given  to  the  Collector 
and  his  sanction  obtained  for  such  sale.  If  no  pattas  and  mnchi- 
Hkas  were  or  could  be  exchanged,  sale  might  take  place  with  the 
sanction  of  the  Collector  (Regulation  V  of  1822,  Ss.  3  and  4). 

Such  having  been  the  state  of  the  law,  Act  VIII  of  1866  was 
passed  apparently  for  the  protection  both  of  the  ryot  and  of  the 
landlord.  We  shall  here  revert  to  the  consideration  of  the  remedies 
which  the  Act  gives  to  a  landholder  and  the  conditions  under 
which  they  may  be  exercised. 
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1.  The  first  remedy  that  we  have  already  referred  to  is  that  of 
exchange  of  patta  and  muchilikcu  S.  3  of  the  Act  refers  to  Zemin- 
darsy  Jaghiredars^  Shrotriemdars^  Inamdars  and  persons  farming 
lands  from  the  above  persons,  or  farming  the  land  revenue  under 
Government.  These  are  the  landholders  referred  to  in  the  first  part 
of  S.  1  of  the  Madras  Bent  Recovery  Act.  Under  S.  3  these  land- 
holders are  required  to  enter  into  written  engagements  with  their 
tenants.  In  Bamasawmi  v.  The  Collector  of  Madura^ ^  the  Privy 
Council  observed  that  S.  3  was  not  intended  to  apply  to  all  cases 
of  persons  holding  under  others  but  only  to  a  particular  class  of 
landlords  and  tenants,  and  was  confined  to  the  relation  of  tenants 
cultivating  the  land  and  their  immediate  landlords*  This 
decision  was  passed  in  1879,  and  it  took  eighteen  years  before 
this  decision  could  be  regularly  followed  and  before  the  law  could 
settle  down.  After  some  conflict  of  decisions  it  was  held  by  a  Full 
Bench  in  Lakshminarayana  Pantulu  v.  Venkatarayanam^  that 
Mokhasa  Inamdars  who  held  lands  in  a  Zemindari  and  paid  Kattu- 
badi  annually  to  the  Zemindar  and  who  were  not  cultivating  ten- 
ants were  not  bound  to  accept  a  patiafrom  the  Zemindar.  The  exact 
point  decided  by  the  Pull  Bench  in  this  case  is  directly  covered  by 
the  decision  in  Rama  v.  Venkatachalam^.  There  the  renter  of  the 
Merangi  Zemindari  to  whom  the  right  to  collect  the  Eattubadi  on 
Inam  lands  and  road-cess  payable  to  Government  was  delegated, 
sued  to  compel  the  Inamdars  to  accept  pattas  and  execute  muchi- 
likas  for  the  amount  due.  The  contention  of  the  Inamdars  was  that 
they  were  not  liable  to  accept  pattas  from  and  exchange  muchilika8 
with  the  renter  as  they  were  not  cultivating  tenants,  and  that  the 
special  delegation  to  collect  Kattubadi,  &c.,  did  not  constitute  the 
relationship  of  landlord  and  tenant  under  S.  3  between  the  renter 
and  the  Inamdars.  Referring  to  the  Privy  Council  case  in  JRamo* 
sami  V.  The  Collector  of  Madura^  the  High  Court  observed'  :  *'In 
that  case  the  contention  was  that  a  favourable  lease  granted  by  a 
former  Zemindar  of  Ramnad  to  his  creditor  for  a  period  of  40 
years  was  a  patta  as  defined  by  S.  3  of  Act  VIII  of  1865,  and, 
therefore,  not  a  subject  of  compulsory  registration  under  Act  XX 
of  1866.     In    overruling  this    contention  the  Judicial  Committee 

1.  (1879)  L.  E.  6  I.  A.  171  at  pp.  178, 176 ,  S.  C.  I.  L.  B.,  2  M.  67. 

2.  (1897)1.  L.B.,  21  M.  116. 
8.    (1886)  I.  L.  R.,  8  M.  676. 
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observed  tbat  S.  3  contaioed  a  description  and  not  a  definition,  that 
it  seemed  to  be  confined  to  the  relation  of  tenants  who  are  culti- 
vating the  lund  and  their  immediate  landlords,  and  thatSs.  3,4 
and  9  were  framed  npon  the  assumption  that  there  was  an  existing 
relation  which  would  warrant  the  application  by  either  party  for  a 
written  patta."  With  reference  to  a  contention  that  the  remarks  of 
the  Privy  Council  were  mere  obiter  dicta,  the  High  Court  observed : 
*^  A  reference  to  the  facts  of  the  case  in  which  those  remarks  were 
made  shows  that  they  were  necessary  for  the  disposal  of  the  con- 
tention before  the  Judicial  Committee/*  This  was  apparently  not 
regarded  to  settle  the  law  and  hence  the  reference  to  the  Fall 
Bench  in  1897  in  Lakshminarayana  Pantuluy.  Venkatrayanam^.ln 
tliis  case  a  distinction  is  drawn  between  exchange  of  pattas  and 
muchilikas  and  other  remedies  open  to  the  landlord.  Exchange 
of  pattas  and  muchilikas  is  only  admissible  in  the  case  of  cultivat- 
ing tenants  and  their  immediate  landlords.  But  other  remedies 
according  to  this  case  may  stand  npon  a  different  footing.  No 
such  distinction  was  apparently  perceived  at  or  about  the  time  of  the 
decision  in  Rama  v.  Venkatachelavi'^  If  it  was,  there  was  no  neces- 
sity in  the  later  case  either  to  dissent  from  the  above  decision  or  to 
explain  it  away  in  any  other  manner.  In  Suryanayan  v.  Appa  Bou^, 
where  the  question  w^  whether  a  Zemindar  was  entitled  to  distrain 
the  property  of  an  Inamdar  for  arrears  of  Kattubadi,  the  case  of 
Rama  v.  Venkatachalam"^  was  distinguished  npon  the  ground  that 
there  the  renter  claimed  to  collect  what  was  payable  to  Govern- 
naent  (and  not  what  was  payable  to  himself).  Anyhow,  it  is  now 
well  settled  that  S.  3  of  the  Bent  Recovery  Act  does  not  apply  to 
the  case  of  Inamdars  and  others  who  are  not  cultivating  tenants. 

II.  As  r^ards  the  second  proceeding  above  referred  to,  a  land- 
lord may  eject  his  tenant  under  the  Act  for  default  in  not  execnt- 
ing  a  muchilka  (S,  10)  or  for  non-payment  of  rent  (S.  41).  It  will 
follow  from  the  foreseeing  remarks  that  a  tenant  who  is  not 
an  agricultural  tenant  cannot  be  ejected  under  8.  10.  There  is  no 
obligation  upon  such  a  tenant  to  execute  a  muohilika,  and  there- 
fore he  cannot  be  ejected  for  not  doing  an  act  which  he  is  not 


1.     (1897)  I.  L.  B.,  21  M.  116.  8.     (1892)  I.  L.  R.,  16  M.  40at  p.  42. 

S.     (1886)  I.  L.  R.,  8  M.  576.  4.    (1892)  I.  L.  B«,  8  M.  676. 
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bonnd  to  do  under  the  law.  There  can  be  no  exchange  of  pattas 
and  muchilikas  as  between  tenants  who  are  not  agricultaral  tenants 
and  their  immediate  landlords.  As  there  can  be  no  default  for  not 
doing  a  thing  which  the  tenant  is  not  compellable  to  do,  the  land- 
lord will  not  be  entitled  to  eject  the  tenant  from  his  tenancy*  S.  10 
only  applies  to  the  case  of  tenants  who  are  agricultural  tenants  {i.e,, 
ryots  as  they  are  more  popularly  called)  and  their  immediate  land- 
lords. 

As  regards  the  right  of  a  landlord  to  eject  a  tenant  under  S.  41 
of  the  Rent  Recovery  Act  for  non-payment  of  rent,  greater  difficulty 
arises.  But  the  language  of  the  section  shews  that  it  applies  only 
to  persons  who  are  cultivating  tenants  or  ryots  in  occupation  of 
the  land,  "  The  expression  taking  possession  of  the  premises'' 
apparently  does  not  apply  to  a  person  who  is  occupying  the  position 
of  Melwaramdar.  Persons  who  farm  the  revenue  from  Zemindars, 
Jaghiredars  and  Shortriemdars  or  Inamdnrs  subject  to  the  obliga- 
tion of  paying  quit  rent  to  the  Zemindars,  Ac,  are  ordinarily  only 
entitled  to  the  Melv:aram  just  as  much  as  the  Zamindar  and  Jag- 
hiredar  and  are  liable  at  the  most  to  pay  to  the  latter  a  portion  out 
of  such  melwaram.  Of  course,  if  the  Inamdar  is  a  person  who  is 
also  the  owner  of  the  Kudiwaram,  he  is  then  a  cultivating  tenant  and 
in  occupation  of  the  land  and  then  S.  41  may  apply.  Further,  the 
interest  of  Inamdars  and  other  subordinate  tenure-holders  is  ordi- 
narily saleable  and  hence  S.  41  will  not  generally  apply  to  their 
cases. 

III.  But  if  a  landlord  specified  in  S.  3  wrongfully  ejects  a 
tenant  who  is  not  a  cultivating  tenant,  the  latter  may  well  seek  for 
restoration  under  the  summary  procedure  recognised  by  the  Act.  This 
brings  us  to  the  third  proceeding  referred  to  above.  S.  12  of  the 
Rent  Recovery  Act  says  that  a  landholder  specified  in  S.  3  is  not 
entitled  to  eject  tenants  from  their  lands  except  by  a  decree  of  a 
Civil  Court  or  under  the  provisions  of  S.  10  or  S.  41.  If  a  tenant 
to  whom  the  provisions  of  S.  10  or  S.  41  do  not  apply  is  wrong- 
fully ejected  by  a  proceeding  taken  by  the  landlord  under  the  Act, 
as  the  landlord  has  ejected  wrongfully  under  color  of  the  Act,  he 
cannot  be  heard  to  say  that  the  tenant  cannot  invoke  that  protec- 
tion which  the  Act  afFords  for  rectifying  the  illegal  procedure  of 
the  landlord.  As  the  landlord  himself  invoked  the  Act  and  obtain- 
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ed  an  order  against  the  tenant^  the  latter  will  be  entitled  to  the  bene* 
fit  of  the  Act  and  may  seek  to  set  aside  the  order  by  adopting  the 
oouTHeBopen    to  a  tenant    nnder  the    Act.    S.  12  provides  that 
tenants  wrongfully  ejected  under  Ss.    10  and  41  may    bring  sam- 
mary  suits  before  the  Collector  for    reinstatement    with    damages. 
This  is  in  addition    to  the    remedy  open  to    the  tenant  by  way  of 
appeal  to  the  District  Court   under  S.    75  from   the  judgment 
directing  ejectment  under  S.  10  and  by  way  of  appeal  to  the  Collector 
under  8.  43  from  a  warrant  issued  under  S.  41.     Where  a  landlord 
sets  in  motion  the  procedure  laid  down  by  the  Act  and  gets  an 
order  in  his   favor  and    the  tenant  seeks   to  set  aside  such  order 
by  adopting  the  remedies  laid  down  in  the  Act  for    that  purpose, 
the  landlord  cannot  be  heard  to  say  that  as  he  is  not  a  landlord  with- 
in the  meaning  of  the  Act  and  the  order  obtained  by  him  ought  net 
to  have  been  granted  under  the  Act,  the  tenant  cannot  adopt  the  pro* 
cedure  laid  down  in  the  Act  for  setting  aside  the  order  but  must  bring 
a  suit  under  the  ordinnry  law  for  setting  things  right.  This  principle 
is  nothing  new.     It  has  been  acted  upon   in  other   cases.    For 
instance^  it  has  been  held''  that  where  a  District  Judge  purporting 
to  act  under  the  Civil  Procedure  Code  in  a  proceeding  under  the 
Guardian  and  Wards  Act  appoints  a  Beceiver  although  no  receiver 
can  be  appointed  under  the  said  Act,  and  an  order  appointing  a 
Receiver  is  not,  therefore,  one  of  the  orders  made  appealable  under 
the  said   Act,  still  an    appeal  will    lie  under   S   588,  C.  P.  C, 
from  an  order  appointing  a  receiver  under  S.  503,  which  is  the 
section  applied  by    the  Judge  though  erroneously.     lu  fact,  the 
ground  of  complaint  in  such  a  case  is  that  the  Judge  has  erred  io 
erroneously  acting  upon  the  section.  A  similar  principle  must  apply 
to   a    case  whore  the    Rent    Act    is  wrongly    applied  ngainst  a 
person  who  does   not  come  under  it.    Greater  difficulty  arises 
if  the  teu^int  seeks  to   recover  under   the    Act  damages  for  the 
wrong    done    to    him    under    color    of    the  Act.    According  to 
S.   49,  any  person   who   deems  himself  aggrieved  by  any  proceed- 
ings taken  under  color  of  the  Act  may  seek  redress  by  a  summary 
suit   before    the   Collector  for   damages.     If  a  person  who  is  a 
landholder  under  the  Act  takes  proceedings  under  the  Act  without 
oonf  orming  to  the  requisites  laid  down  therein,  the  person  aggrie?ed 
thereby   will    be    entitled   to  bring   a  summary  suit  before  the 
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Collector  for  dnmagas.  The  words  used  in  this  section  are  very  gene- 
ral, viz.,  '*  any  person  deeming  himself  aggrieved."  No  reference  is 
made  in  this  section  to  a  tenant  so  that  if  a  person  against  whom 
no  proceedings  can  be  taken  under  certain  sections  of  the  Act  as 
not  being  a  tenant  within  the  meaning  of  such  sections^  is  neverthe- 
less proceeded  against  by  the  landlord^  such  person  although  not  a 
tenant  within  the  meaning  of  such  sections  mny  be  a  "  person 
aggrieved"  within  the  meaning  of  S.  49  so  as  to  entitle  such  person 
to  bring  a  suit  for  damages. 

The  case  of  Subbaraya  v.    Srinivnsa^  referred   to  in  the   Full 
Bench    case  of  Zia^Aminara^ana  v.  Fenkatrayanam^    really   falls 
within  the  principle    above  stated  by  us.     In  that    case  a  mittadar 
ousted  a  permanent  lessee  from  possession.     The  permanent  lessee 
brought,  as  stated  in  the  report  of  the  ca^e',  a    suit    against    the 
mittadar  for  reinstatement   under  S.  12  of  the  Rent  Recovery  Act 
and  for  damages  under  S.  49.     It  is  not    clear  why  the  suit  should 
be  under  S.  49  as  S.  12  entitles  a  tenant  ejected  without  due  autho* 
rity  to  bring  a    summary    suit  before  the  Collector  to  obtain  rein* 
statement  with  damages.     The  defendant's  contention  was  that  the 
plaintiff  was  not  a  tenant  within  the  meaning  of  the  Rent  Recovery 
Act.  If  so,  he  could  not  be  entitled  to  eject  the  plaintiff  at  all  except 
by  virtue  of  a  decree  of  the  Civil  Court.  It  does  not  appear  from  the 
report  how  the  deiendanc  managed  to  eject  the  plaintiff  but  appa- 
rently it    wbs  under    color    of    the  Act.     If    so,    it  was   hardly 
open  to  the  defendant  to  say  that  the  plaintiff  was  not    entitled  to 
undo  the  wrong   committed  by  the  defendant  himself.     The  land- 
lord, although  he  was  not  entitled  to  eject  a  person  under  ihe  Act 
(as  the  person  ejected  was  not  a  tenant  within  tho  Act)   wrongfully 
took  the  benefit  of  the  Act  and  got  the  tenant  ejected.  S.  12  enti- 
tles the  persons  so  ejected  to  get  redress  by  seeking  reinstatement 
and  the   landlord    is  not  entitled  to  take   advantage   of    his .  own 
wrong    and  say  that  the  tenant  not  being  within  the  pale  of  the 
Act  is  not  entitled  to  seek  the  protection  of  the  Act*.     There  was 
a  contention  in  earlier  cases  whether  a/arr»er   was   a   tenant.     In 
the  case    under    discussion    the    Court    observing    that    a    far- 

1.  (1884)  I.  L.  R.»  7  M.  680.  3.     T.  L.  R.,  7  M.  at  p.  581. 

2.  (1897)1.  L.R.,  21  M.  116  at  p.  119.         4.    S.  A.  Nos.  736  to  740  of  190«. 
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mer  might  be  a  tenant  within  the  meaning  of  certain  sections,  held 
that  there  w«d  notliing  in  the  context  of  the  section  under  which 
the  suit  Wis  brought  conSiiing  the  term  *'  tenant"  to  agricultu- 
ral tenants.  As  already  stated,  it  would  appear  from  the  state* 
ment  of  facts  hs  contained  in  the  report,  that  the  suit  was  brought 
under  Ss.  12  and  49,  If  so,  it  might  be  thought  unsafe  to  say  whe- 
ther the  Judges  were  referring  to  S.  12  or  to  S.  49.  But  the  term 
'tenant'  is  used  only  in  S.  12  and  not  in  S.49  and  therefore  the  learned 
Judges  apparently  were  referring  only  to  S.  12  of  the  Act.  This 
case  so  far  as  it  ruled  that  a  permanent  lessee  not  being  an  agricul- 
tural tenant  was  a  tenant  within  the  meaning  of  S.  12  was  in  our 
opinion  rightly  overruled  by  the  Full  Beuch  decision  in  Xellayappa 
V.  Pandara  Sannadhi^  though  the  actual  decision  might  be  sup- 
ported on  other  grounds  as  stated  by  us  already. 

IV.  As  regards  the /ouri A  proceediiig  referred  to  above,  rtz., 
distraint,  the  section  governing  the  matter  is  8  14.  I^his  section  says 
that  "  it  shall  be  lawful  for  landholders  to  distrain  upon  their  own 
responsibility  the  crops  and  moveable  property  of  their  tenants  for 
the  recovery  of  arrears  of  rent  due  by  them."  It  must  be  observed 
at  the  outset  that  S.  3  is  not  referred  to  in  the  section.  In  this 
connection  it  is  important  to  bear  in  mind  the  following  passage  in 
the  judgment  of  the  Judicial  Committee  in  Ramaswami  v.  The 
Collector  of  Madura^  :  "  S.  3  seems  to  be  confined  to  the  relation  of 
tenants  who  are  cultivating  the  land  and  their  immediate  landlords. 
The  whole  Act  may  not  be  confined  to  that  class,  but  the  intention 
appears  to  bo  by  S.  3  and  the  sections  which  specifically  refer  to 
it  to  regulate  the  relation  of  landlords  and  tenants  of  that  descrip- 
tion." As  S.  3  is  not  referred  to  in  S.  14,  it  may  be  contended  that 
the  latter  section  may  not  be  confined  to  tenants  w!io  are  cultivat- 
ing the  land  and  their  immediate  landlord-^.  S.  14  is  not  confined 
to  the  landholders  specified  in  S-  3.  S.  1 4  is  subject  to  the  proviso 
contained  in  S.  2.  According  to  S.  2  process  should  be  taken  by 
a  landholder  within  a  year  from  the  time  when  the  rent  became 
due  and  in  the  manner  and  subject  to  the  conditions  laid  down 
hereafter  in  the  Act.  With  regard  to  landholders  referred  to  in 
the  first  class  of  S.  1  of  the  Act,  the  conditions  are  stated  in  Ss.  3  to 

1.  (1908)  I.  L.  E.,  37  M.  470  :  8.  C.  14  M.  I.  L.  J.  R.  81. 

2.  (1876)  L.  B.,  6  I.  A.  171  at  p.  8.  C.  I.  L.  B.,  2  M.  67  (72). 
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7.  There  must  be  exchange  of  pattas  and  muchilikas.  With  regard 
to  the  second  class  of  landholders  specified  in  S.  1  of  the  Act,  the 
conditions  are  stated  in  S.  13.  According  to  S.  13  landholders  refer- 
red to  therein  are  authorized  to  proceed  under  the  Rent  Act  if  they 
have  taken  a  lease  or  agreement  in  writing  from  their  tenants 
specifying  the  rent  to  b3  p  ud  to  them.  So  that,  in  the  case  of 
landholders  referred  to  in  S.  3,  pattas  and  muchilikas  must  be 
exchanged  or  there  must  be  lender  of  a  proper  patta,  but  in  the 
case  of  the  landholders  referred  to  in  S.  13  it  is  enough 
if  there  is  a  writing  specifying  the  rent.  If  these  conditions 
are  not  satisfied,  no  distraint  can  take  place.  According  to  the 
ruling  of  the  Judicial  Committee  in  Ramaswaini  v.  The  Collec* 
tor  of  Madura^  and  of  the  Full  Bench  of  the  Madras  High  Court  in 
Lakshminarayana  v.  VenJcatrayanam^ ,  pattas  and  muchilikas  can 
be  exchanged  only  as  between  cultivating  tenants  and  their 
immediate  landlords  In  the  case  of  intermediate  landholders 
and  their  superior  landlords  no  pattas  and  muchilikas  can  be  ex- 
changed, bat  it  does  not  follow  that  the  latter  are  entitled  to  dis- 
train for  arrears  of  rent  without  anything  further.  If  the  supe- 
rior laudlord  is  *'  in  any  way  subject  to  the  payment  of  land-reve- 
nue direct  to  Government  or  is  *'a  registered  holder  of  land  in  pro- 
prietary  right"-and  a  Zamindar,Shrotriemdar,or  Jaghiredar,  or  per- 
son holding  under  a  Sanad-i-Milkent  Istrimrar  is  such  a  one-then  he 
can  distrain  for  rent  under  S.  14»  the  crops  or  moveable  property  of 
his  tenant  although  not  an  agricultural  tenant  if  there  is  a  writ- 
ing within  the  meaning  of  S.  13  assuming  that  the  latter  section 
applies  to  all  classes  of  tenants.  The  case  of  Bamachandra  v. 
Narayanasami^  is  express  authority  for  this  position  and  the  prin- 
ciple is  consistent  with  the  sections  of  the  Act.  That  is  why  we 
find  this  decision  not  altogether  overt  uled  by  the  recent  Full  Bench 
decision  in  Nellayappa  v.  Pandara  Sannadhi*,  though  as  we  shall 
proceed  to  shew  later  on  that  the  effect  of  the  reasoning  upon 
which  the  Full  Bench  proceeded  is  to  overrule  it. 

It  need  hardly   be  observed  that  the  earlier  decisions    are 
inconsistent     with    this  view  5,     But   we  can    gather    no    consis- 

1.  (1876)  L.  B.,  6  I.  A.  171 :  S.  C.  I.  L.  E.,  2  M.  CtT 

2.  (1897)  I.  L.  R.,  21  M.  116. 

3.  (1887)  I.  L.  R.,  10  M.  229. 

4.  (1908)  I.  L.  R.,  27  M.  470,  S.  C.  14  M.  L.  J.  E.  81. 
6.  (1888)  I.  L.  R.,  7  M.  262. 
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tent  principle  from  them.  Apart  from  the  two  cases 
relating  to  distraint  referred  to  in  tlie  Full  Bench  case  of 
Ntllayappa  v.  Pandara  Sannadhi  and  to  be  discussed 
later  on,  there  is  the  case  of  tSuryanarayana  v.  Appa  Rao* .  But 
in  this  latter  case  the  decision  went  expressly  upon  the  groand 
that  the  person  seeking  to  set  aside  the  distraint  was  an  inter- 
mediate landholder.  The  finding  of  the  District  Judge  was  ex- 
pressly to  the  effect  that  the  plaintiff  seeking  to  set  aside  the 
distraint  was  a  cultivating  tenant.  Farther,  the  learned  Judges 
thought  that  the  remarks  of  the  Privy  Council  in  Bamaaami  v.  The 
Collector  of  Madura^  were  mere  obiter  dicta  and  not  necessary  for 
the  decision  an  opinion  hardly  maintainable  at  the  present  day. 
The  decision  in  Suryanarayana  v.  Appa  22ao«  was  the  subject  of 
reference  to  the  Full  Bench  in  Lakshmi  Narayana  v.  Venkatra- 
yanam^.  It  can  hardly  be  treated  as  of  any  authority  on  the  pre- 
sent question. 

If  the  superior  landlord  is  not  in  any  way  subject  to  the  payment 
of  land-rev enae  direct  to  G-overnment  or  is  not  a  roistered  holder 
of  land  in  proprietary  right,  then  a  difficulty  arises.   The  case  is  nof' 
covered  by  S.  3  or  S.  7.   Pattas  and  muchilikas  can  not  be  exchanged 
and  are  not  necessary.  The  case  is  also  not  covered  by  S.  13,  as  the 
landlord   is    not    one  falling    within  the    class  specified  in  that 
section.     One  of  two  views  only  is  possible.     First,  that  distraint 
may    be    made    without    exchange    of    pattas    and     mnchiUkas 
and  without  any  writing;  in  fact   without  any  safeguards  which 
it  was   the  object   of   the    Act   to    impose.     Or    secondly,   that 
no   distraint  could    be    made.      We  think  the  more  correct  and 
consistent  view  is  to  construe  the  term  ^'  tenant^'  as  defined  in  S.  1 
as  excluding  all  persons  who  are  landholders  within  the  meaning 
of  the  same  section.     In  that  view  intermediate  landholders  are 
not  tenants  at  all  within  the  meaning  of  the  Act  and  the  superior 
landlords^  whether  they  pay  revenue  direct  to  (Government  or  other- 
wise and  whether  they  are  registered  holders  of  land  in  proprietary 
right  (such   as    Zemindars^  Shrotriemdars,   &o.,)   or    otherwise, 
will  not  be  entitled  to  take  proceedings  under  the  Act.    The  Act 
would  then  apply  only  to  agricultural  tenants  or  ryots.     The  Privy 
Council  in  Ramasatni  v.  The  Collector  of  Madura^  no  doubt  threw 

1.  (1908)  I.  L.  E.,  27  M  470  i  S.  C.  14  M.  L.  J.  R.  81. 

2.  (1898)  I.  L.  B.,  16  M.  40. 

8.    (1879)  L.  B.,  6  I.  A..  171  S.  0. 1.  L.  B.,  2  M.  67. 
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out  a  suggestion  that  the  whole  Act  might  not  be  confined  to  the 
class  of  agricnltural   tenants.      But  this  was  not  necessary  for  the 
decision.     The  only  question  necessary  to  decide  was  whether  in 
8.  3,  and  the  sections  specifically  referring  to  it,  the  term  **  tenanf 
was  confined  to  agricultural  tenants.    The  use  of  the  term  *'  crops'' 
inS.  14,  is  consistent  with  the  view  that  the  section  only  refers  to 
agricultural  toDants.  Where  the  tenant  is  not  an  agricultural  tenant 
and  has  let  the  land  for  cultivation  to  another^  the  former  cannot  be 
said  to  have  any  ''  crops  **    But  this  cannot  be  pressed  much  as  the 
section  speaks  of  crops  and  moveable  property,  and  if  a  person  can 
have  no  crops  he  may  have  moveable  property  to  be  distrained.    It 
the  right  view  is  that  the  term  Henant'  should  be  confined   only    to 
agricultural  tenants  throughout  the  Act^  then  the  decision  ini2afiui- 
chandra  v.  Narayanasami^  is  utterly  wrong.  The  report  of  the  case  of 
Appanami  v.  Rafnasubha^  is  meagre.  The  suit  was  by  a  subordinate 
inamdar  to  set  aside  an   attachment  made  by  the   defendant  the 
superior  Inamdar  for  arrears  of  quit-rent  on  the  ground  that  pattas 
and  muchilikas  had  not  been  exchanged.    The  Deputy  Collector  set 
aside  the  attachment  on  the  ground  that  puttas  and  muchilikas  had 
not  been   exchanged.     On    appeal  by  the  defendant^  the  District 
Judge  held  that  the  Act  did  not  apply.     On   second  appeal,  the 
High  Court  held  that  the  defendant  was  authorized  to  take  sum- 
mary remedies  for  the  recovery  of  quit-rent  and  remanded  the  case 
for  disposal  on  the  merits.     The  merits  apparently  were  whether 
pattas  and  mnchilikas  had  been  exchanged.    If  so,  the  case  pro- 
ceeded upon   an  assumption  that  pattas  and  muchilikas  could  be 
exchanged  as  between  i  derivative  landholders  who    were  not  culti- 
vating tenants  and  superior  landholders,  an  assumption  no  longer 
warranted  after  the  decision  in  Lahshminarayana  v.    Venkatray^ 
nam^.  Moreover  the  Privy  Council  decision  in  fiama«amt  v.  TheCoU 
lector  of  Madura^  was  not  referred  to  in  Appasami  v.  Bamasubba^. 
The  decision  in  the  latter  case  is  explained  in  Eamachandra  v. 
Narayanasami^  and  the  explanation  is  that  8. 13 may  apply  in  such 
cases.     So  that  the  two  cases  of  Appasami  v.  Bamasubba^  and 

1.  (1887)  I.  L.  B.,  10  M.  229.  " 

2.  (188S)  I.  L.  R.,  7  M.  262. 
8.    (1897)  I.  L.  B.,  21  M.  116. 

i.    (1879)  L.  B.,  6. 1.  A.  171 :  S.  C.  I.  L.  B.,  2  M.  67. 
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BavMchandra  v.  Narayanasami^  may  be  said  to  rest  upon  one  and 
the  same  basis.  With  reference  to  such  basis^  the  Fall  Heooh  in 
Nellayappa  v.  Pandara  Saiinadi^  observed  :  <^  The  decisions  in 
App<isami  v.  Bamaaubba^  aud  Bamacha^dra  v.  Narayanasomi^ 
.,•  .....  so  far  as  they  proceed  on  the  supposition  that  the  word 
HeBaBt^  as  defined  in  S.  1  of  the  Act  is  applicable  to  an  inlerme- 
duMto  landholder  who  has  to  pay  rent  to  a  superior  landholder  are 
erroneoms.^'  This  is  express  authority  for  the  view  that  the  term 
'^  ieoaut"  as  defined  in  S.  1  of  the  Act  must  be  construed  as  not 
fq^lying  to  intermediate  landholders  liable  to  pay  rent  to  saperior 
ten^ld^rs. 

V,  As  regards  the  fifth  proceeding,  the  section  governing  the 
matter  is  S.  18.  The  principles  stated  by  us  as  regards  the  third 
proceeding  will  apply  to  this  case  also.  If  distraint  is  made 
against  the  property  of  a  person  who  is  not  a  tenant  under  tJie 
Act  and  who  cannot  be  proceeded  against  under  the  Act,  he  may 
well  be  entitled  to  set  aside  the  distraint  in  the  manner  provided 
by  the  Act.  The  ground  for  setting  aside  the  distraint  will  be 
that  the  Act  has  been  wrongly  applied  and  that  the  distraint  by  the 
landlord  under  the  Act  is^  therefore,  illegal. 

VI.  Whatever  diflBculty  of  construction  may  arise  with  refer- 
ence to  S.  14  by  the  use  of  the  words  *'  landholder  "  and  "  tenant" 
without  any  qualifying  words,  no  such  difficulty  ought  to  arise  with 
reference  to  the  next  proceeding  under  the  Act,  viz,,  sale  by  a  land- 
holder of  the  defaulter's  interest  under  8.  33.  This  section  mns 
thus  :  '*  When  arrears  due  to  any  of  the  landholders  specified  in 
8.  8  may  not  be  liquidated  within  the  current  revenue  year,  and 
when  by  express  contract  or  by  the  usage  of  the  country  the 
defaulter  may  have  a  saleable  interest  in  the  land  on  which  the 
arrear  is  due,  it  shall  be  lawful  for  such  landholder  to  sell  snch 
interest  in  satisfaction  of  the  arrears  and  of  interest  thereon  at  the 
prescribed  rate  and  of  costs  of  attachment  when  any  such  has  taken 
place.*^  The  section  speaks  of  attachment  but  no  mode  of  attach- 
ment is  provided  for.  This  section  refers  specifically  to  S.  3. 
In  the  very  beginning  we  have  the  words  '^  arrears  due  to  any 

1.  (1887)  I.  L.  R.,  10  M.  229. 

2.  (1908)  I.  L.  B.,  27  M.  470 :  8.  G.  14,  M.  L.  J.  R.,  81. 
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of  the   landholders  apeoified  in    S.  8/'  and  the  power  td  sell  ii 
given   only  to  **  such  landholder/'  i.  e»,  the  landholder  speeified  in 
S.  3.    This  is  oonolnsiye  to  shew  that  8.  38  applies    only  to  etdti^ 
vaiing  tenants  and   their  immediate   landlofds.    For  tbisj  we  have 
the  high  authority  of  the  Privy  Council  followed  by  two  Full  B^ioh 
decisions  of  the  Madras  High  Court.  As  doubts  have  been  expressed 
npon  this  principle,  it  is  well  to  remember  the  passage  in  the  referred  te 
already  judgment  of  the  Privy  Council  in  Ramascmi  v.  The  ColUlctot 
of  Madura  ^ .    **  The  intention  appears  to  be  by  S.  8,  and  the  Mo^mm 
which  specifically  refer  to  it  to  regulate  the  relation  of  landlords  and 
tenants  of  that  description  (i.  e.,  the  relation  of  tenants  who  are  Culti- 
vating the  land  and  their  immediate  landlords).''  These  "remc^ks" 
did  not  **  amount  to  a  mere  obiter  dictum,"  but  '*  were  necessary  fof 
the  disposal  of  the  contention  before  the    Judicial  Committee*," 
The  same  view  was  taken  of  the  effect  of  these  remarks  in  Laksh* 
minarayana  v.  Venhatrayanam^.     In  Kellayappa  v.  Pandara  San* 
nadhi^y  a  broader  ground  is  taken,  viz.,  that  a  tenant  according  to 
the  Act  does  not  include  an  intermediate  landholder.    There    can 
absolutely  be  no  ground  for  the  contention  that  under  S,  88  the 
superior  landholder  is  entitled  to  sell  the  defaulter's  interest,  «.  «., 
the    interest    of     the    intermediate     landholder.     Besides     the 
wording  of  S.  38,  the  general  scope  and  policy  of  the  law  as   re- 
gards   the    particular    subject-matter   is    in    favor     of    such    a 
construction.      A  power     of   sale   exercisable     without    the   aid 
of  the   Court  ^     is  an    exceptional  one  not   recognised    by   the 
general     law   and  a  power     conferred    under   S.    38    must    be 
construed   strictly.     Even  in   the  case   of  mortgagees  who  have  a 
mortgage  interest  in  the  immoveable  property  mortgaged  to  them, 
such  a  power  even  if  given  by  contract  is  invalid  except  in  the  three 
cases  referred  to  in  8.  69  of  the  Transfer  of  Property  Act.    Under 
the  common  law  a  lien-holder  has  not  ordinarily  the  right  to  sett 
the  property  the  subject  of  the  lien.     Of  course  exceptions  were 
recognised  to  this  rule  as  in  the  case  of  a  vendor's  lien^  and  of  a 
pledgee  of  moveable  property^.    But  the  exceptions  only  prove  the 

1.  (1879)  L.  B.  6  I  A.  J71 :  8.  0. 1.  L.  E.  2  M.  67  (72). 

2.  Rama  v.  Venkatachelum  (1885),  I.  L   E.,  8  M.  676  (57'n. 

3.  (1897)  I.  L.  E^  21  M.  116  (128). 

4     (1908)  I.  L.  E  ,  27  M.  470 :  8.  C.  14  M.  L.  J.  E.  81. 

&    No  doubt  under  8.  40  of  the  Bent  Aet  the  sale  «f   moveable  property  may 
take  place  though  subject  to  the  proviuons  of  8.  18. 

6.  See  S.  107  of  the  Contract  Act. 
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role*  Anyhow  in  the  case  of  immoveable  property  a  power  of  sale 
conferred  upon  a  mortgagee  under  a  morigage-deed  is  invalid,  and 
there  is  no  reason  why  a  superior  holder  who  has  not  even  a  right 
of  lien  for  the  rent  due  to  him  by  a  subordinate  holder  should  have 
this  right.  Of  course  if  the  power  is  conferred  by  statute  it  must 
be  given  effect  to.  8. 38  which  confers  a  power  of  sale  only  gives  this 
right  to  certain  classes  of  landholders^  t.  e.,  landholders  specified  in 
S.  3.  8.  3  has  been  construed  to  apply  only  to  agricultural 
tenants  and  their  immediate  land-lords.  S.  88^  which  refers 
to  8.  8,  musti  as  already  observed^  be  construed  similarly.  The 
landholder  specified  in  S.  3  is  the  immediate  landlord  of  an 
agricultural  tenant  according  to  the  decision  of  the  Privy  Council 
in  Bamasami  v.  The  Collector  of  Madura^  and  it  must  be  used  in  the 
same  sense  in  8.  88. 

It  is^  therefore,  surprising  to  note  that  in  a  recent  case  (Muthu" 
sami  Pillai  v*  Arunachellam  Chettiar^)  a  different  view  has  been 
taken  with  reference  to  S.  38.  The  Full  Bench  decision  in  NaUa' 
yappa  v.  Amhalavana^  was  referred  to^  but  notwithstanding 
that  case  the  learned  judges  held  that  a  proceeding  under  S.  38 
could  be  taken  against  an  intermediate  landholder  by  the  superior 
landlord.  Three  reasons  might  be  gathered  for  this  veiw  from 
the  decision — (I)  That  although  the  Full  Bench  decision  in  Nalia- 
yappa  v.  Ambalavana^  overruled  certain  cases  referred  to  therein 
so  far  as  they  proceeded  on  the  supposition  that  the  word 
"tenant*'  as  defined  in  S.l  of  the  Act  was  applicable  to  an  inter- 
mediate landholder;  yet  the  passage  in  the  judgment  could  not  be 
construed  as  holding  that  he  was  not  a  tenant  within  any  of 
the  other  provisions  of  the  Act  as  otherwise  the  opinion  of 
the  Full  Bench  should  have  been  that  intermediate  land- 
holders were  not  tenants  under  the  lict  for  any  purpoHi 
(2)  that  according  to  the  Full  Bench  decision  in  Lakahmina/rayana 
V.  Venkatrayanam^ ,  intermediate  landholders  were  tenants  for  some 
purposes  of  the  Rent  Recovery  Act  ;  and  (3)  that  the  reference  to  S. 
8  in  8. 38  was  made  only  for  the  purpose  of  excluding  the  landholders 
referred  to  in  the  second  para  of  S.  1  of  the  Rent  Recovery  Act. 

1.  (1879);L.B.  6J,  a.  171:  S.  0. 1.  L.  K.,  2  M.  67. 

2.  (1005)''16.M.YL.  J.  B.,  861. 

3.  (1908)  I.  L.  B.,  27  M.  470 :  S.  C.  14,  M.  L.  J.  B„  81. 
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With  all  respect  to  the  learaed  Judges  who  took  part  in  the 
decision  in  Muthusami  Pillai  v.  Arunachellam  Ghettiar^,  we  think 
that  hardly  any  one  of  these  reasons  is  sustainable  and  most  of 
ihem  are  based  on  obvious  misconceptions. 

We  can  hardly  understand  the  first  reasoning,  for  there  is  a 
palpable  error  in  it.  The  passage  in  the  judgment  of  the  Full  Bench 
in  Nallayappa^s  case  has  been  already  referred  to,  but  it  may  be 
more  convenient  to  again  refer  to  it  here  :  "  We  think  that  the  view 
taken  in  Subbaraya  v.  Srinivasa^  relating  to,  the  reinstatement 
of  an  intermediate  landholder  who  was  ejected  by  a  superior  land- 
holder and  the  decisions  in  Appasami  v.  Bamasubba^  and  Rama- 
chandra  v,  Narayanaaami^  relating  to  distraints  by  a  superior  land- 
holder for  recovery  of  rent  due  by  an  intermediate  landholder, 
and  also  the  decision  in  Basharasami  v.  Sivasami^"  relating  to  a 
sale  by  a  superior  landholder  for  sale  of  the  tenure  of  an  inter- 
mediate landholder  so  far  as  they  proceed  on  the  supposition 
that  the  word '  tenant'  as  defined  in  S.  1  of  the  Act  is 
applicable  to  an  intermediate  landholder  who  has  to  pay  rent  to  a 
tfttperior  landholder  are  erroneous".  The  cases  referred  to  are 
grouped  under  three  distinct  classes.  Hhe  first  class  refers  to  rein- 
statement after  wrongful  ejectment.  The  second  refers  to  distraint, 
and  the  third  refers  to  sale  of  defaulters'  interest.  These  three 
classes  are  obviously  covered  by  Ss.  12,  14  and  38  respectively. 
The  earlier  cases  expressly  referred  to  holding  that  a  tenant  under 
these  sections  includes  an  intermediate  landholder  have  been 
expressly  overruled  by  the  Full  Bench,  and  this  is  admitted  in  the 
recent  case.  "Tenant"  is  defined  in  the  Interpretation  Clause,  and 
with  reference  to  this  definition,  the  Full  Bench  say  that  it  does  not 
include  an  intermediate  landholder.  Does  this  warrant  the  infer- 
ence that  an  intermedinte  landholder  may  be  a  tenant  under  the 
other  provisions  of  the  Rent  Kecovery  Act  ?  The  learned  judges 
who  drew  this  inference  in  the  case  under  discussion  apparently 
missed  the  point  that  S.  I  does  not  refer  to  any  proceeding  to  be 
taken  by  the  landlord  but  is  only  an  Interpretation  clause  which 
gtwerns  the  whole  Act.     By  referring  to  the  definition  of ''  tenant '' 


1.  (1905)  16  M.  L.  J.  B.,  861.  4.     (1S87)  I.  L.  B.  10  M.  229. 

2.  (1884)  I.  L.  B.,  7  M.  580.  5.     (1884)  I.  L.  B.,  8  M.  190. 
8.    (1888)  I.  L.  B.,  7  M.  262. 
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in  S.  1,  they  refer  to  all  the  sections  of  the  Act  in  which  this  term 
appeHrs.  S.  I  says  *'  the  term  '  tenant '  shall,  for  the  pnrpoBS 
of  this  Act,  include  all  persons  who  are  bonnd  to  pay  rent  to  a 
landholder.''  (This  is  the  meaning  with  which  it  is  used  in  all  the 
sections  of  the  Act  in  which  the  term  occurs.  According  to  the 
Pull  Bench  the  definition  of  "  tenant"  as  given  in  the  Act  does 
not  include  an  intermediate  landholder.  That  must  be  the  mean- 
ing wherever  the  word  occurs.  Even  if  by  some  jugglery  of 
language,  which  we  are  not  able  to  understand,  it  is  possible  to 
interpret  the  paBSage  in  the  Full  Bench  as  meaning  that  for  some 
purposes  the  term  ''  tenant*'  does  not  include  an  iutermedi'^te  land- 
holder, and  for  other  purposes  it  includes  such  intermediate  landhold- 
ers, the  Full  Bench  decision  is  express  authority  that  for  purposes 
of  reinstatement,  distraint  and  sale  of  tenant's  interest  in  land  the 
term  'tenant'  does  not  mean  an  intermediate  landholder.  The 
earUer  cases  upon  Ss.  12,  14  and  IJ8  are  expressly  overruled,  so 
that  it  is  only  in  other  sections  we  have  to  see  whether  the  term 
"tenant"  includes  an  intermediate  landholder.  The  casein 
Muthv^ami  Pillai  v.  Arunachellam  Chettiar^  had  to  deal  with 
S.  88  and  as  observed  already  the  Full  Bench  had  already  decided 
that  at  any  rate  with  reference  to  Ss.  12^  14  and  38  the  term 
"  tenant"  would  not  include  an  intermediate  landholder.  Of  course 
it  was  open  to  the  lonrned  judges  to  say  that  they  could  not  agree 
with  the  Full  Bench  decision  and  to  refer  the  question  again  to 
another  Full  Bench,  It  may  also  be  observed  that  the  learned 
judges  do  not  say  that  the  remarks  of  the  Full  Bench  already  refer- 
red to  were  merely  obiter  dicta  and  not  necessary  for  the  decision. 
The  reference  to  the  Full  Banch  was  whether  an  intermediate  land- 
holder could  relinquish  under  S.  12  an  I  for  tha^  purpose  it  would 
be  necessary  to  consider  whether  he  was  a  tenant  within  the 
meaning  of  the  definition  in  the  Rent  Act.  That  is  why  the  learn- 
ed judges  ii  the  case  under  discussion  do  not  say  that  the  remarks 
of  the  Full  Bench  were  not  necessary  for  their  decision. 

With  regard  to  the  second  ground  of  reasoning  it  must  be 
admitted  that  in  the  prior  Full  Bench  decision  in  Lahshmimra- 
yana  v.  Venhatrayanam^ ,  the  leading  Judgment  of  Mr.  Jnstice 
Suhrahmania  Aiyar  who  is  also  a  party  to  the  decision  in  Muthu' 
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jamt  Pillai  v.  Jrimachellam  Ghvttiar^  does  contain  some  observa- 
tions to  the  effect  that  an  intermediate  landholder  is  not  a  tenant 
within  certain  sections  of  the  Act,  though  for  other  purposes  he 
may  be  a  tenant.  Such  other  purposes  are  also  stated  in  the 
judgment  but  before  we  advert  to  these  we  muet  in  the  first  place 
observe  that  the  reference  to  the  above  Full  Bench  Case'^  proceeds 
upon  the  assumption  that  he  is  a  tenant  within  the  definition  of  the 
Act.  In  fact  the  Court  ruled^  that  the  counsel  for  the  intermediate 
landholder  in  that  case  could  not  argue  the  broader  question  whether 
an  intermediate  landholder  was  at  all  a  tenant  within  the  mean- 
ing of  the  Act,  and  the  only  question  allowed  to  be  argued 
was  whether  he  was  a  tenant  within  certain  sections  of  the  Act. 
There  being  no  argument  upon  the  question  or  rather  the  argument 
being  shut  out  by  a  ruling  of  the  Court  one  would  have  thought 
that  the  question  would  not  be  adverted  to  again.  But  strangely 
enongh  Mr.  Justice  Subrahmania  Aiyar  thought  fit  to  make  some 
observations  upon  the  question  and  thebe  observations  could  only 
be  mere  obiter  dicta.  Further,  the  cases  relied  on  by  Mr.  Justice 
Subrahmania  Aiyar  upon  this  part  of  the  case  are,  as  we  shall  pre- 
ly  shew,  inconsistent  with  his  actual  ruling  in  the  case  concurred  in 
as  it  is  by  the  other  judges,  and  if  the  actual  ruling  in  the  case  is 
correct  his  other  remarks  appear  to  the  actual  ruling  cannot  bo 
treated  as  having  much  weight.  The  nctual  ruling  is  that  *Hhe 
provisions  contained  in  S.  3  and  the  sections  which  specially 
refer  to  it  were  not  intended  to  apply  to  inamdars  in  the  posi- 
tion of  defendants,  (t.  e.,  inteimediate  landholders)."  The  sec- 
tions which  specially  refer  to  S.  3  are  Ss.  7  to  12  and  S.  38. 
According  to  the  actual  ruling  in  the  Full  Kench  these  sections  do 
not  apply  to  inamdars  occupying  the  posi'aon  of  intermediate  land- 
holders. It  may  be  here  stated  that  the  judges  in  the  Full  Bench 
were  not  laying  down  any  new  proposition.  They  were  only 
adopting  the  remarks  of  the  Judicial  Committee  in  Ramasami 
V.  The  Collector  of  Madura^,  where  also  exactly  the  same 
language  has  been  used.  This  being  the  only  question  before 
the  Full  Bench  and  allowed  to  be  argued,  the  dedsion  upon  it 
would  be  the  only  actual  and  necessary  decision.  To  hold,  there- 
fore, that  the   decision  in   Subbaraya  v.  Srinivasa^   which    held 

1.  (1905)  16  M.  L.  J.  B.,  361. 

2.  (1897)  I.  L.  R.,  21  M.  116  at  pp.  118, 119. 

3.  (1879)  I.  L.  B.,  6, 1.  A.  171 :  S.  C.  I.  L,  B.,  3  M.  67. 
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Digitized  by 


Google 


J{08  THB   MADRAS   LAW  JOURNAL.  [TOL.  XT. 

that  an  intermedlato  landholder  was  a  tenant  under  S.  12,  was 
rightly  decided  would  be  inconsistent  with  the  principle  which  I 
said  was  the  actual  decision  in  the  case.  The  same  would  be  the 
case  with  reference  to  Baskarasami  v.  Sivasami^  a  case  under 
S.  38  of  the  Act.  With  reference  to  this  case  it  may  be  observed 
that  Mr.  Justice  Hutchins  who  was  a  party  to  the  decision  in  this 
case  was  doubtful  whether  an  intermediate  landholder  was  a  tenant 
within  the  meaning  of  the  Act.  How  these  cases  are  to  be  relied 
upon  and  how  at  the  same  time  it  is  to  be  said  thftt  S.  8  and  the 
sections  which  specifically  refer  to  it  do  not  apply  to  intermediate 
landholders  must  be  left  to  the  Judges  in  Lakshminarayana's  case 
to  solve.  It  may,  however,  be  observed  that  the  other  judges  did 
not  write  separate  judgments  and  two  of  the  Judges  (Col* 
lins,  C.  J.  ami  Benson,  J.,)  merely  said  that  they  agreed  or 
concurred.  This  is  now  a  common-place  method  of  delivering 
judgments  with  many  latter-day  judges  of  our  High  Court. 
Mr.  Justice  Daviea  said  he  concurred  throughout.  So  that 
one  can  at  the  most  say  that  these  somewhat  inconsistent 
views  appearing  in  the  Judgment  of  Mr.  Justice  SubrahmaniaAiyar 
are  supported  by  himself  and  by  Mr.  Justice  Davies.  They  are  not 
the  views  of  the  Full  Court.  The  result  can  hardly  be  otherwise. 
No  argument  was  allowed  to  be  addressed  on  the  question,  and 
apparently  the  learned  Judge  as  is  usual  with  him  took 
the  trouble  of  himself  finding  the  cases,  but  as  he  had  not 
the  advantage  of  an  argument  or  of  hearing  the  Counsel 
with  reference  to  these  cases,  he  fell  into  the  inconsist- 
ency already  referred  to.  We  think  it  would  have  been  far 
better  lo  ask  Counsel  to  re-argue  the  question  in  such  cases. 
There  may  be  no  such  inconsistency  as  regards  the  other  two  cases, 
viz.,  Appasami  v.  Rama  Suhha''  and  8uryanarayana  v.  Appa  Bow^ 
as  these  relate  to  cases  of  distraint  under  S.  14  where  S.  8  is  not 
referred  to. 

As  regards  the  third  ground  of  reasoning,  vtz.,  that  th9  refer- 
ence to  8.  3  in  S.  38  has  been  made  with  the  purpose  of  excluding 
the  landholders  falling  within  the  second  class  of  landholders  in 
S.  1  of  the  Act,  we  must  say  that  it  is  erroneous  having  regard  to 

1.  (1884)1.  L.E.,  7  M.  580. 

2.  (1888)  I.  L.  B.,  7  M.  282. 

3.  (1892)1.L.B.,  16M.40. 
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the  decision  of  the  Judicial  Committee  in  Bamtisami  v.  The  Collect 
tor  of  Madura^  and  theactaal  decision  in  Lakahminarayana  t« 
Venhatrayanam*.  In  these  cases  it  has  been  held,  as  has  been  more 
than  once  pointed  out  by  us^  that  S.  3  and  the  sections  which 
specially  refer  to  that  section,  are  applicable  only  to  cultivating 
tenants  and  their  immedvde  landlords.  S.  3  is  applicable  only  to 
such  classes  of  cases  and  the  reference  to  this  section  in  the  other 
section  is  to  show  that  the  same  construction  must  be  placed  upon 
those  sections. 

The  result  of  the  foregoing  discussion  as  to  the  provisions  of 
Madras  Act  Vlll  of  1865  on  this  matter  is  as  follows:— 

(1.)  That  the  only  consistent  and  correct  view  is  that  the  terra 
'tenant'  as  defiiied  in  S.  1  of  the  Act  does  not  include  a  Mand* 
holder'  as  defined  in  the  same  section. 

(2.)  That,  accordingly,  throughout  the  Act  the  term  'tenant' 
must  be  taken  as  applying  only  to  agricultural  tenants. 

(3.)  That  if,  as  Lord  Halsbury  has  said,  law  is  not  always  logical 
and  a  construction  which  leads  to  an  illogical  result  is  the  necessary 
view  to  be  adopted  with  reference  to  the  sections  of  the  Madras  Rent 
Recovery  Act,  upon  this  matter  it  must  at  any  rate  be  taken  to  be  con- 
clusively  settled  that  S.  3  and  the  sections  which  specifically  refer 
to  that  section  have  application  only  to  agricultural  tenants  or 
tenants  in  actual  cultivation  of  land  and  their  immediate  landlords 
who  are  landholders  within  the  meaning  of  S.  1  of  the  Rent 
Recovery  Act. 

(4.)  That  the  necessity  for  exchange  of  pattas  and  muchilikas 
and  the  provisions  relating  to  the  same  contained  in  Ss.  8  to  11 
do  not  apply  to  intermediate  landholders. 

(5.)  That  the  sections  which  do  not  specifically  refer  to  S.  3, 
as  f  ir  as  we  are  concerned,  are  Ss.  14  and  41. 

(6.)  That  a  landholder  specified  in  S.  3,  i.  6.,  the  immediate 
landlord  of  a  cultivating  tenant,  may  distrain  for  arrears  provided 
he  has  taken  the  necessary  steps  prescribed  by  the  Act  (including 
exchange  of  pattas  and  muchilikas.) 

1.  (1879)  L.  E.,  6  I.  A.,  171 :  S.  C.  I.  L.  B.,  2  M.  87. 

2.  (1897)  I.  L.  a,  21  M.  116. 
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(7.)  That  if  the  term '  tenant'  is  to  be  taken  according  to  tlie 
restricted  oonstraction  snggested  above^  intermediate  landholders 
cannot  be  proceeded  against  by  the  superior  landholders  under 
8.14. 

(8.)  That  if  this  restricted  construction  is  not  adopted  and  ic 
S.  13  which  does  not  refer  to  S.  3,  the  term  "  tenant"  may  include 
an  intermediate  landholder,  a  superior  landholder  falling  under  S. 
13  may  proceed  against  a  derivative  landholder  if  the  former  has 
taken  a  writing  for  the  rent  from  the  latter. 

(9.)  That  if  the  superior  landholder  is  not  a  landholder  fall- 
ing under  S.  13,  and  if  the  restricted  construction  of  the  term 
*  tenant '  suggested  above  be  not  adopted,  such  landholder  may 
proceed  against  the  derivative  landholder  under  S.  14. 

(10.)  That  the  language  of  S.  41  is  only  consistent  with  the 
view  that  it  applies  only  to  tenants  in  actual  occupation  of  land. 

(11.)  That  besides  Ss.  4  to  11  the  sections  which  specifically 
refer  to  S.  3  are  Ss.  12  and  88. 

(12.)  That,  therefore,  intermediate  landholders  are  not  liable 
to  be  ejected  except  under  a  decree  of  the  Civil  Court  (which  can 
only  be  made  upon  grounds  recognised  by  the  ordinary  law.) 

(13.)  That  the  interest  of  the  intermediate  landholders  is  no* 
liable  to  be  sold  under  S.  38  at  the  instance  of  the  superior  land- 
holders. 

(14.)  That  in  S.  38  reference  is  made  to  the  landholder  speci- 
fied in  S.  3  and  such  landholder  is,  according  to  the  decision  in 
Bamasami  v.  The  Collector  of  Madura^,  the  immediate  landlord  of 
a  cultivating  tenant. 

(15.)  That  although  the  immediate  landlord  of  cultivating 
tenants  may  be  landholders  falling  within  the  first  class  of  "  lan^' 
holdei^R*'  defined  in  S.  1,  they  are  only  a  portion  of  the  first  class 
and  all  the  landholders  of  the  first  class  do  not  come  under  S.  3. 

(16).  That  the  reference  to  S.  8  in  S.  38  and  the  other  sec- 
tions cannot,  therefore,  be  taken  as  a  reference  to  the  first  class  of 
landholders  as  defined  in  S.  1  of  the  Madras  Rent  Recovery  Act. 

1.    (I879)L.B.6I.A.171S.0.I.  L.E.2M.e7. 
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It  is  regretable  to  find  that  the  Fall  Bench  decision  in 
Nallayappa  v.  Ambalavana^  wa^  so  summarily  dealt  with  by  the 
Division  Bench  which  decided  Muthusamy  Pillay  v.  Aruna' 
chellam  Chelii^.  There  is  some  tendency  of  late  for  some 
Judges  here  to  decide  cases  without  reference  to  the  rulingi  of  other 
Judges.  But  it  is  more  surprising  to  find  this  in  a  Judge  who  ie 
usually  inclined  to  the  other  extreme.  Anyhow,  the  way  in  which 
the  learned  Judges  disposed  of  the  above  case  is  paying  scant 
courtesy  to  the  decision  of  a  Full  Bench  and  is  not  calculated  to 
evoke  one's  feeling  of  lespect  for  decisions  of  the  High  Court* 

VI f.  With  regard  to  the  seventh  proceeding  [viz.,  a  suit , to  set 
aside  (S.  40)  notice  of  sale  issued  under  S.  38]  the  remarks  already 
made  in  connection  with  the  third  and  fifth  proceedings  will 
equally  apply  and  it  is  not  necessary  to  repeat  them  here. 

P.  K.  GANAPATHI  lYBK. 


NOTES  OF  INDIAN  CASES 


Abdalla  Sahib  v.  Doctor  Oosman  Sahib.— I.  L.  U.,  28  M.  225— 
The  decree  in  this  case  directed  the  defendant  to  pay  the  mortgage 
money,  in  default  of  which  the  property  was  to  be  sold.  There  was 
also  a  provision  that  the  balance  if  any  was  to  be  realized  from 
other  properties  of  the  defendant.  Such  a  decree  is  stated  to  be 
in  contravention  of  Ihe  Transfer  of  Property  Act  in  Chandi  Char  an 
Boy  V.  Amhika  Charan^.  But  a  decree  containing  a  direction  for 
sale  in  default  of  payment  by  the  mortgagor  has  been  held  in  this 
case  to  be  a  decree  "  for  payment  of  money  "  within  the  meaning  of 
S.  280,  C.  P.  C,  It  has  been  held  in  Mallikarjuna  Sastri  v.  Naraaimha 
Boto^  that  S.  258)  C.  P.  C,  does^not  apply  to  such  a  decree  although 
thelanguage  there  used  is  far  more  wide,  viz., "  money  payable  under 
a  decree."  It  may  be  that  S.  2*30,  0.  P.  C,  applies  to  that  portion 
of  the  mortgage  decree  which  directs  payment  personally  out  of  the 


1.  (1908)  I.  L.  B.,  27  M.  470.  8.    I.  L.  B.,  31  C.  782. 

2.  (1906)16M.L.J.B.,361.  4.    I.  L.  B.,  4  M.  412. 
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person  and  other  properties  of  the  mortgagor.  See  Chandi  Gharan 
V.  Ambika  Charan^,  supra.  But  until  now  it  has  been  thought  that 
a  decree  for  sale  is  not  a  decree  for  payment  of  money  within  the 
meaning  of  8.  230,  C,  P.  C.  See  Fazil  Bowladar  v.  Krithna  Hun- 
dhoo  Boy '  •  The  decision  in  the  case  under  notice  is  apparently 
Oontra.  It  may  also  be  that  in  this  case  only  the  latter  part  of 
the  decree  {viz,,  as  to  payment  of  balance  personelly)  was  under  dis- 
cussion as  attachment  of  immoveable  property  was  spoken  of  i  but 
this  can  only  be  a  guess.  No  statement  of  facts  is  given  by  the 
reporter.  The  question  had  been  before  a  Full  Bench,  which  settles 
the  matter  at  any  rate  for  Madras^. 

Matori  Subbayya  t?.  Kota  Krishnayya.-I.  L.  R.,  28  M.  227 : 
—It  looks  rather    strange   to  regard  a  suit  for    unpaid   purchase 
money  under  a  contract  for  sale  of  land  as  a  suit  "  for   the  deter- 
mination of  any  right  to   or  interest  in   iukmoveable  property."    If 
the  suit  is  for  enforcement  of  the   vendor's  lien,  then  there  can  be 
no  doubt  that  such  a  suit  is  one  for  the  determination  of  a  right  to 
immoveable  property.     But  a  bare  action  for  money,  though  sach 
money  represents  the  consideration  for  sale  of  immoveable  property, 
can    hardly    be  regarded  as    a    suit  for  the   determination    of  a 
right  to   immoveable  property.     The   learned   judges  in  this  case 
distinguish  an  earlier  case,  John  Young  v.  Mangapilly  Ramaiyu* ,  on 
the  ground  thut  the  language  of  S.  35  of  Act  VIII  of    1859  was 
different  from  the  corresponding   S.  (16j  of  the  Act  of    1882.    No 
doubt  the  expression  in  CI.  (d),  S.  1 6  of  the  present  (^ode  does  not  find 
a  place  in  8.  5  of  the  Act  of  1859  and  many  suits  not  falling  under 
the  latter  section  may  come  under  S.  16,  CI.  (d)  of  the  present  Code. 
Bntfrom  this,  it   does  not  follow  that  a  suit  for  money  being  pur- 
chase money  due  by  the  vendee  is  a  suit  for  the  determination  of 
an  interest  in  immoveable  property.     It  may    be  noticed  that  the 
same   language  occurs  in  Sch.  II,  Art.  11  of  the  Provincial  Small 
Cause  Court  Act.  Under  this  Article,  "  a  suit  for  the  determination 
or  enforcement  of  any  other  right  to  or  interest  in  immoveable  pro- 
perty is  not  cognizable  by  the  the  Small  Cause  Court.  If  the  decision 
in   the  case  under  discussion  is  correct,  a  similar  construction  must 
be  adopted  with  regard  to   the  Small  Cause  Courts   Act.    Apart 

1.  I.  L,  B,  31  C.  792. 

2.  T.  L.  B.»  25  C.  683. 

3.  S.  258  has  been  lield   to  apply   to  mortgage  docreetu     See   Vaidhinatha  v, 
8oma9widrain,  I.  L.  B.,  28  M.  473.    See  also  15  M.  L.  J.  Roc.  cases,  p.  38. 

4^    (1866),  8  M.  H.  C.  126. 
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from  this/ one  can  Imrdly  uiidei*stJ!ud  how  the  vendor  is  entitled 
to  sue  for  purchase  money.  The  vendor  says  that  he  is  ready  und 
willing  to  perfom  his  part  of  the  contract  (as  by  executing  a  sale- 
deed,  putting  the  vendee  in  possesi^ion,  &C;)  and  that  the  vendor 
has  not  performed  his  part  of  the  contract.  If  so,  the  vendor's 
remedy  is  either  a  suit  for  specific  peformance,  or  a  suit  for  a 
breach  of  contract. 

Kulaikada  Pillai  v.  Viswanatha  Pillai.— I.  L.  U.,  28  M.  229:— 

Questions  of  difficulty  often  arise  as  to  tlie  right  adjustment  of  the 
equitable  rights  of  parties  when  the  Appellate  Court  finds  that  the 
decree  appealed  against  is  erroneous  and  ought  to  be  set  aside.  In 
the  case  under  notice  the  vendor  brought  a  suit  for  possession 
and  in  the  alternative  for  return  of  the  purcliase  monej'.  The  suit 
for  possession  was  dismissed,  but  a  decree  for  money  was  given 
against  one  defendant  by  the  first  Court.  'J'his  defendant  appealed 
i^ainst  this  portion  of  the  decree,  but  the  plaintiff  did  not  file  any 
memo  of  objections.  When  it  was  found  that  the  decree  for 
money  was  unsustainable,  it  was  held  that  it  was  not  open  to  the 
Appellate  Court  to  hward  any  decree  for  poss^ession  against  the 
other  respondent.  Where  an  alternative  relief  is  asked  against 
the  same  defendant  and  one  relief  is  awarded  and  the  decree 
awarding  that  relief  is  appealed  against,  if  that  decree  is  wrong 
and  the  right  decree  is  to  award  the  other  relief,  we  think  it  is 
open  to  the  appellate  Court  in  reversing  the  decree  appealed 
against  to  substitute  the  right  decree  that  ought  to  be  passed 
notwithstanding  no  memo  of  objections  is  filed  by  the  respondent. 
But  where  the  alternative  relief  to  be  passed  is  claimed  not  against 
the  same  party  (appellant),  but  against  another,  then  if  that  other 
is  a  party  respondent  no  decree  can  be  passed  against  the  latter 
unless  he  is  served  with  notice  under  S.  561,  C  P.  C.  But  if  he 
is  no  party  how  is  he  to  be  served  with  notice  ?  Mr.  Justice 
Subrahmania  Aiyar  says  that  the  Appellate  Court  must  take  the 
precaution  of  requiring  a  memorandum  of  objections  to  be  presented 
to  it.  In  such  a  case  the  Appellate  Court  must  have  also  directed 
the  party  to  be  made  respondent.  In  the  case  under  notice  the 
Appellate  Court  failed  to  take  the  above  precaution.  But  why 
should  the  party  suffer  and  why  should  not  the  High  Court  in 
second  appeal  do  what  was  omitted  to  be  done  in  the  Lower 
Appellate  Court  ? 
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Jagannatha  Oharry  v.  Rama  Royer.— I.  L.  R.,  28  M.  238  :— 
Where  a  landlord  in  possession  tlirough  his  tenant  is  dispossessed, 
the  question  is  whether  he  may  apply  under  S.  9  of  the  Specific 
Relief  Act.  It  has  been  held  in  Madras  in  a  series  of  eases  that 
the  term  *'  immoveable  property"  used  in  S.  9  of  the  said  Act  must, 
in  the  absence  of  any  definition  in  tlie  Act  itself,  or  in  the  Contract 
Act  (which  is  imported  for  this  purpose  by  the  last  para  of  S.  3 
of  the  Act),  be  construed  according  to  the  definition  given  in  the 
General  Clauses  Act.  See  KrUhna  v.  Akilanda^.  The  right  to 
collect  rents  has  been  held -to  l)e  immoveable  property  within  the 
meaning  of  S.  9  in  Innasi  Pillai  v.  Sivangnana  Desikar*.  This 
was  a  decision  of  a  single  Judge  and  it  was  affirmed  on  appeal  in 
L.  P.  A.  No.  44  of  1894.  These  have  been  followed  in  the  case 
under  notice.  The  Calcutta  Court,  no  doubt,  takes  a  different  view. 
See  Fardu  Jhala  v.  Gour  Mohun^  and  Fuzlur  Rahman  v.  Krishna 
Prasad^,  In  Vijivandas  v.  Mahomed  Ali  Khan-\  WeUf  J.,  will  recog- 
nise only  under  certain  circumstances  (such  as  collusion  between  the 
tenant  a»id  the  party  dispossessing)  the  right  of  a  landlord  to  sue 
under  S.  9.  In  Mangeldas  v.  Jewunram^  all  that  was  held  was 
that  a  right  of  way  was  not  '*  immoveable  property"  within  the 
meaning  of  S,  9. 

Prayag  Dosji  Varu  r.  Tirumala  Srirangacharluvara.— L  L. 

R  ,  28  M.  319: — We  think  the  construction  adopted  by  the  learned 
Judges  in  this  case  as  to  S.  539,  C.  P.  C*,  is  correct.  A  sort  of 
supervisor  has  been  appointed  although  the  judgment  speaks  of 
him  as  an  additional  trustee.  But  whether  we  call  the  person  newly 
appointed  as  an  additional  trustee  or  supervisor,  the  object  is  the 
same,  viz.j  to  safeguard  the  trust.  There  is  no  doubt  as  to  the 
power  of  a  Court  of  Chancery  to  appoint  an  additional  trustee.  The 
English  cases  cited  by  the  Judges  (in  re  Burnham  National  Schools'^ 
and  Be  Browne's  Hospital  v.  Stamford^)  are  ample  authorities  for 
this  position.  The  only  question  is  whether  this  power  can  be 
exercised  under  S.  539,  C.  P.  C.  A  difficulty  was  suggested  in  the 
argument   from   the  use   of    the   expression   ^'  under   the   trust" 


1.  (1889)  I.  L.  B.,  13  M.  54.  5.  (1880)  I.  L.  R.,  6  B.  208. 

2.  (1894)  5  M.  L.  J.  B.  95.  6.  (1899)  I.  L.  R.,  23  B.  673. 

3.  ( 1892)  I.  L.  B.,  19  C.  544.  7.  L.  R.  17  Eq.  241  at  p.  246. 

4.  (1902)  1.  L.  R.,  22  C.  164.  8.  60  L.  T.  288. 
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Apart  from  the  ingenioas  reusoning  adopted  bo  far  as  the  parti- 
calar  case  was  coucerned  to  meet  this  argaroent,  we  fail  to  see  any- 
thing inconsistent  in  this  expression  with  the  power  already  re- 
ferred to.  The  provision  that  "  either  of  the  trustees  should  be 
liable  to  summary  removal  by  the  District  Court  on  good  cause 
shown  subject  to  appeal  to  the  High  Court''  is  one  bordering  upon 
legislation.  A  summary  jurisdiction  before  a  particular  Court 
cannot  be  created  by  Judges.  It  is  within  the  province  of  a  legisla- 
ture to  create  one.  So  also  a  power  of  appeal  must  be  conferred  upon 
Courts  by  statute.  How  Courts  can  confer  such  power  it  is  im- 
possible to  see.  Probably  a  removal  subject  to  confirmation  of  a 
higher  authority  may  not  be  anew  power.  Anyhow  we  fail  to  see 
how  the  old  trustee  who  has  rights  and  duties  under  the  ordinary 
law  can  be  removed  summarily.  For  the  provision  in  this  case  as  to 
summary  jurisdiction  is  made  to  apply  even  to  the  old  trustee  and 
not  merely  to  the  trustee  appointed  by  the  Court.  Under  the 
ordinary  law  the  former  cannot  be  removed  summarily.  It  may  be 
different  when  a  new  trustee  is  appointed  subject  to  those  condi- 
tions. But  even  in  his  case  the  question  will  be  whether  the 
conditions  are  not  illegal. 

Greater  diflSculty  arises  as  to  the  mode  in  which  the  Court  has 
dealt  with  the  application  of  the  surplus.  The  Court  has  applied 
the  doctrine  of  cypres,  but  we  doubt  whether  the  doctrine  has  any 
appliciition  to  the  c^e.  But  if  the  doc' rine  applies,  the  scheme 
framed  by  the  High  Court  must  commend  itself  to  all  right-minded 
Hindus  and  there  can  be  no  better  direction  as  to  the  appHcation 
of  the  surplus  funds.  The  High  Court  in  directing  the  application 
as  regards  the  surplus  only  followed  the  example  of  the  Government 
at  the  time  when  the  management  of  religious  institutions  was 
vested  in  them  prior  to  1863,  and  we  may  even  say  at  the  present 
time  in  some  districts.  The  Local  Fund  Boards  are  used  to  utilise 
some  of  the  income  accruing  from  funds  devoted  to  charitable 
objects  as  regards  which  the  Government  have  still  management 
under  the  Charitable  Endowments  Regulations  to  road-making, 
road  repairing,  hospitals,  &c.  Some  of  the  objects  for  which  the 
surplus  funds  are  directed  by  the  High  Court  to  be  applied  in 
this  case  may  be  within  the  original  legitimate  objects  of  the 
institution,  but  we  refrain  from  saying  anything  further  as  we 
learu  that  an  appeal  has  been  made  to  the  Privy  Council. 
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Oopalasami  Ohettiar  v.  Fischer— I.  L.  R.,  28  M.  328:- 
There  can  be  no  doubt  about  the  principle  that  where  a  matter 
has  passed  into  statute  no  custom  to  the  contrary  can  be  proved. 
The  maxim  that  a  cnstom  cannot  abrogate  a  statute  is  only  auother 
mode  of  stating  tho  principle.  Accordingly  it  has  been  held  in 
this  case  that  after  Madras  Act  VIII  of  1855  (S.  11),  the  landlord 
is  precluded  from  enhancing  the  rent  on  account  of  improvements 
made  by  the  tenant  and  that  a  custom  for  such  enhancement  is 
not  valid.  It  is  immaterial  whether  the  custom  is  to  enhance 
improvements  made  before  or  after  Act  VIII  of  1865.  The  learned 
Judges  say  that  there  may  be  a  valid  contract  to  pay  for  such 
improvements  and  that  from  long  payments  and  other  circum- 
stances an  implied  contract  may  be  inferred  and  may  be  enforced. 
We  will  only  add  that,  in  order  that  such  implied  (or  even  express) 
contract  may  be  enforced,  the  contract  must  be  supported  by 
consideration— a  matter  very  often  forgotten  in  cases  of  this  kind. 

Narayanan  Ohetty  v.  Eannammai  Achi.— I.  L.  R,,  28  M. 
338 : — We  wish  we  could  know  wore  of  the  facts  than  are  vouch- 
safed to  us  by  a  reading  of  the  judgment.  One  would  wish  to  know 
the  No.  of  the  suit  in  order  to  see  whether  it  is  different  from 
the  suit  referred  to  as  0.  S.  No.  460  of  1905.  Apparently  it  is 
different  and  it  is  0.  S.  No.  461  of  1905>  but  all  is  left  as  a  matter 
of  inference.  We  would  wish  also  to  know  (he  nature  of  the  suits^ 
and  the  findings  of  the  lower  Courts  at  any  rate  as  regards  0.  S. 
No.  460  of  1905. 

Whether  the  object  of  the  reporter  in  stating  in  the  second 
para  of  the  head  note  that  '*  such  suit  was  dismissed  for  non-join- 
der  on  findings  arrived  at  after  trial  and  not  without  trial*'  was  to  be 
effective  or  otherwise^  we  must  say  that  the  point  decided  in  the  case 
was  that  no  deduction  could  bemide  under  S.  14  of  the  Limitation 
Act,  where  a  previous  suit  was  dismissed  though  for  non-joinder 
but  after  going  into  evidence.  It  is  possible  that  though  a  suit 
may  be  dismissed  for  non- joinder,  there  may  be  findings  on  other 
issues  and  these  issues  may  operate  as  res  judicata.  But  in  order 
that  this  effect  may  be  given,  we  think  the  findings  must  be  in- 
corporated into  the  decree  in  order  that  where  they  are  adverse  to 
the  defendant  the  latter  may    appeal;  otherwise^  the  defendant 
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will  not  be  entitled  to  appeal,  the  decree  being  in  his  favor  and  if 
there  is  no  tea  jvdicata  by  a  judgment  or  decree  from  which  there 
is  no  second  appeal,  there  can  be  no  rea  jvdicata  by  a  Judgment 
or  Decree  from  which  there  is  no  appeal  even. 

Where  a  plaintiff  sues  upon  a  dispossession  the  article  of  the 
Linutation  Act  applicable  is  Art.  142  viz.,  12  years  from  the  origi- 
nal dispossession  and  the  plaintiff  does  not  get  a  fresh  starting 
point  by  reason  of  the  fact  that  he  is  able  temporarily  to  get  posses- 
sion by  virtue  of  a  decree  which,  however,  is  subsequently  reversed. 

Sokkanadha  Vannimnndar  v.  Sokkanadha.— I.  L.  R.,  28  M. 
344  : — Whatever  may  be  the  nature  of  a  family  business  and  what- 
ever may  be  the  rights  of  members  of  a  family  inter  ie,  there  can 
be  no  question  that  where  A  enters  into  a  partnership  with  6  as 
manager  of  a  family  and  B  dies  the  partnership  is  dissolved  and 
A  the  stranger  is  entitled  from  that  moment  to  sue  for  accounts  of 
a  dissolved  partnership.  There  may  be  a  fresh  contract  between 
A  and  the  other  members  of  B's  family  to  continue  the  partnership 
but  then  that  is  a  new  partnership. 

We  have  a  curious  decision  here  and  that  is  that  although  A 
may  be  barred  by  Ar\  106  of  the  Limitation  Act  from  suing  for 
accounts  and  his  share  of  profits,  A  may  not  be  barred  from  suing 
for  a  share  of  any  particular  asset  in  the  partnership.  We  are 
afraid  that  this  is  misapprehending  the  remedies  which  a  partner 
has  under  the  law.  As  Lindley  says^  :  '^  A  partner  has  no  right 
to  partition  in  apecie,  but  is  entitled,  on  a  dissolution,  to  have 
the  partnership  property,  whether  land  or  not,  sold,  and  the  proceeds 
divided."  The  form  of  the  decree  proper  to  be  passed  in  a  parcner- 
ship  suit  as  pointed  out  in  Thirukumaresan  Chetti  v.  Subba^aya 
Chetii^  also  shows  this.  It  may  be  that  some  of  the  observations  of 
some  of  the  Law  Lords  in  Knoa  v.  Gye^,  support  the  position  of  the 
learned  Judges  in  this  case.  The  two  cases  in  Bombay  are  to  the 
same  effect.  [Dayal  Jairaj  v.  Khatav  Ladha^,Merwanj%  Hermuaji  v, 
Ruatomji  Burjorji^].  But  the  observations  of  the  House  of  Lords 
could  only  be  obiter  dicta.  The  point  was  not  necessary  to  decide 
and  did  not   arise  for  decision.     No  English  text-writer  says  that 

1.  P.  P.  62,  517,  (6th  Edition).  4.    (1876)  12  B.  H.  0.  97  at  pp.  107-110. 

2.  I.  L.  B.,  20  M.  318.  5.    (1882)  I.  L.  6,  B.  628  at  p.  689. 
8.    (1872)  L.  E.  5,  H.  L.  656. 
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a  partner  although  barred  from  saing  for  a  general  aeconmt  is 
entitled  to  sae  for  a  share^  nor  is  reliance  placed  npon  Knox  v.  Oye 
upon  this  point.  The  remarks  of  Candy,  J.  in  Bivett  Comae  v. 
Goculdaa^  are  worthy  of  pernsaL 

Narayanasami  Pillai  v.  Esa  Abbayi  Sait.~I.  L.  K.,  28  M. 

351  : — If  the  rule  of  English  Law  that  where  there  i8  a  personal 

representative^  no  stranger  can  be  liable  as  an  executor  de  son  tori 

has  no  application  to  India,  we  fail  to  see  why  the  English  role 

that  an  executor  de  aofi  tort  cannot  plead  plene  administravU  if  he 

retains  the  assets  for  his  own  use  or  pays  his  own  debt  should  any 

more  apply.    In  England  the  rule  as  to  pari  paseu  distribution  of 

the  assets  of  the  deceased  among  the  creditors  of  the  estate  applies 

and  it  is  consistent  with  this  rule  to  say  that  an  executor  de  eon  tori 

cannot   plead   plene  administravit   if    he  pays  his  own  debt.    Bat 

in  India  the  heir  or   other  legal   personal  representative    is    not 

bound  to  apply  rateably.    See  Veerasokkaraju  v.    Papiah*.    Any 

creditor  is  entitled    to  sue  and  seek  satisfaction.    Apparently  tlit) 

principle  applied  is  "  first  come  first  served.'*  Venhatarangayan  Chetti 

V.  Kriehnasami  Ayyangar^, 

If  the  view  is  that  the  creditor's  action  should  be  taken  as  an 
administration  action  and  a  decree-holder  should  be  restrained  from 
executing  his  decree  so  as  not  to  prejudice  the  rights  of  the  other 
creditors  (See  Bai  Meherbai  v.  Maganchand)^  then  it  may  be  right 
to  adopt  the  English  rule. 

Para  v.  Variangattil  Raman  Menon.— I.  L.  lEU,  28  M.  859  :— 
The  learned  Judge  held  in  this  case  that  where  a  single  appeal  was 
preferred  by  two  majors  and  by  two  minors  through  his  guardian 
and  no  steps  were  taken  by  the  major  appellants  or  by  the  guardian 
for  bringing  in  the  legal  representatives  of  the  deceased  respondent, 
and  an  order  for  abatement  was  passed  in  consequence  the  minors 
upon  attaining  age  would  not  be  entitled  to  set  the  order  aside  and 
apply  under  S.  368,  C.  P.  C.  claiming  the  benefit  of  S,  7  of  the 
Limitation  Act.  The  right  to  appeal  is  a  right  conferred  under 
the  prooessuil  law.  It  is  a  right  conferred  by  statute.  Each 
defendant  is  entitled  to   appeal  separately.      If  the   minors  had 

1.  (1896)  I.  L.B.,  20  fi.  15.  3.    (1898)  I.  L«  B.,  32 IL  IM. 

2.  (1902)  I.  L.  B.,  26  M.  792.  4.    (ItOi)  I.  L.  B.,  29  B.  96. 
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separately  appealed,  no  order  for  abatement  could  have  been 
passed  and  the  minors  would  have  six  months  from  the  date  of 
attaining  age  for  applying  under  S.  363,  C.  P.  G.  We  fail  to  see 
why  the  fact  that  they  had  joined  the  other  defendants  in 
appealing  could  make  their  position  worse.  Although  in  form  the 
appeal  is  one,  in  law  it  must  be  treated  as  distinct  appeals  by  the 
several  appellants. 

Sambaaiva  Ohetti  v.  Veera  Perumal  Mudali.— I.  L.  R.,  28 
M.  361 : — S.  234,  C.  P.  C,  only  says  that  when  a  judgment-debtor 
dies,  the  decree-holder  may  execute  the  decree  against  the  legal 
representatives  of  the  judgment-debtor.  There  is  no  provision 
that  after  decree  and  in  execution  the  legal  representatives  have  to 
be  brought  on  to  record.  We,  therefore,  fail  to  see  the  point  made 
by  the  learned  Judges  in  this  case  that  S.  234,  G.  P.  G.,  only  entitles 
the  flaiiitiff  to  make  an  application  to  bring  the  legal  represen* 
tatives  of  Ihe  deceased  judgment- debtor  and  not  the  legal 
repreRentatives  themselves.  Proceeding  upon  this  assumption,  the 
learned  Judges  in  the  case  under  notice  hold  that  until  the  re- 
presentatives have  been  brought  on  to  the  record  under  S.  234, 
G.  P.  G.,  no  application  can  be  made  to  set  aside  an  exparte  decree. 
Taidng  the  last  two  paragraphs  of  the  judgment  we  take  it  that 
the  learned  Judges  do  not  hold  that  it  is  only  the  defendant 
that  is  entitled  to  apply  under  S.  108,  G.  P.  G.,  for  setting  aside  an 
expwrte  decree  made  against  him.  Otherwise  the  legal  represent- 
atives may  not  be  entitled  to  apply  at  all.  S.  108,  G.  P.  C.,  no 
doubt  refers  to  the  *'  defendant.''  It  is  not  said  why  this  term 
does  not  include  the  defendant's  representative.  If  the  decree- 
holder  takes  proceedings  in  execution,  the  legal  representative 
has  under  Art.  164  of  the  Limitation  Act,  30  days  from  the  first 
notice  to  him  of  the  proceedings  in  execution.  But  this  cannot 
be  construed  as  negativing  the  representative's  right  to  apply 
«ven  prior  to  such  notice  or  to  the  taking  of  proceedings  by  the 
decreo^holder.  If  S.  108,  G.  P.  G.,  does  not  include  the  legal 
represeutattve  of  defendant  we  fail  to  see  any  other  provision  in 
&e  Code  entitling  such  representative  to  apply. 
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SUMMARY  OF  RECENT  CASES. 


In  the  Estate  of  Sarah  Bggar  Trogley  [1905],  P.  137. 

Will — Constrtiction^Qift  to  children — Illtgitiinale  children,  right 
of,  to  take — Gift  by  mother. 

A,  a  spinster,  made  a  will  in  1876  leaving  her  property  in 
trust  for  all  children  who  might  belong  to  her  at  the  date  of  her 
death.  In  1878  she  gave  birth  to  an  illegitimate  child,  who  sur- 
vived her  : — 

Held  that  it  was  entitled  under  the  will.  There  is  a  distinc- 
tion between  benefits  conferred  by  deed  or  will  on  future  ill^ti- 
mate  children,  according  to  whether  the  person  conferring  fcbe 
benefit  is  the  mother  or  the  father.  In  the  former  case  the  grantee 
could  take  the  benefit. 


In  the  Estate  of  Predriek  George  Frost  [1905],  P.  140. 

Administration — Widow  guilty  of  marital  miscotiduct^^Grant  to  son. 

Where  the  widow  was  guilty  of  marital  misconduct,  whicli 
had  been  established  in  a  suit  by  the  intestate,  the  Court  gave  a 
grant  of  administration  to  the  son  without  requiring  the  widow  to 
be  cited. 

In  the  goods  of  Middleton  14  P.  D.  23  distinguished. 


Roche  V.  Roche  [1905],  P.  142. 

Divorce— Wife  not    disclosing    adultery— Husband's    duress  and 


coerc%on. 


If  a  wife,  who  applies  for  divorce  withholds  from  the- Court 
the  fact  that  she  was  guilty  of  adultery,  the  Court  would  refuse 
to  make  the  decree  absolute,  though  the  adultery  might  be  found 
to  be  such  that,  if  it  had  been  disclosed  in  the  beginning,  the  Court 
would  have  granted  relief  in  the  exercise  of  its  discretion. 
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TheTo»cana{1905],  P.  148. 
Costs-^^alvage — Reduction  of  award. 

On  appeal  in  a  salvage  suit,  the  defendants  succeeded  in  re- 
ducing the  award  substantially  from  £  5100  to  £  8000  Held  that 
the  rule  that  a  successful  appellant  should  gat  the  costs  of  the 
appeal  will  prevail^  notwithstanding  The  Gipsy  Qusen  (1895) 
P.  176. 


The  London  [1905J,  P.  152. 

Costs — Collision — Both  vessels  to  blame. 

In  the  Admiralty  Court  A's  vessel  was  found  to  blame  for  a 
collision  with  B's«  A  appealed^  admitting  that  their  vessel  was  to 
blame,  on  the  ground  that  B*s  vessel  was  also  to  blame.  The  Court 
of  Appeal  found  that  B's  vessel  also  was  to  blame. 

Held  A  was  entitled  to  the  costs  of  the  appeal. 

.  The  Ceto  14  A.  C.  670  followed. 

The  MiUwall  [1905],  P.  155, 

Appeal  by    person  not   a  party — Indemnity — Liability   oj  person 
indemnifying  for — Costs. 

A  brought  a  suit  against  B  and  C.  A's  suit  against  B  was 
dismissed,  but  C  was  made  liable  to  A/  C  set  up  a  contract  of  in- 
demnity by  which  B  was  to  indemnify  C.  On  this  B  was  held 
responsible  for  the  damages  for  which  C  had  been  held  liable  with 
two  sets  of  costs :  B  and  C  served  notices  of  appeal :  but  C  with- 
drew his  appeal  ; — 

Held,  (1)  that  B  could    not    appeal    against  the    decision  in 
favour  of  A  against  C  ;  and 

(2)  that  B  was  liable  for  the  damages  recoveredi  by  A 
against  C»  together  with  the  costs  reasonably  in- 
curred by  C,  including  the  costs  which  A  had  been 
adjudged  to  pay  to  B,  and  which  C  had  been  ordered 
to  pay  to  A. 
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Shephard  v  Shej^ard  [1905],  P.  155. 

Divorce — Practice  ^Wife's  costs — Security — Previous     orders  for 
separation,  effect  of. 

The  Divorce  Court  can  order  a  husband,  whose  wife  has  ob« 
tained  a  separation  order  agtanst  hinif  to  find  security  for  sach 
costs  of  the  wife  as  may  be  considered  necessary  to  enable  her  to 
bring  a  suit  for  dissolution  of  marriage. 

1904  2  Gh.  065  considered. 


Stone  V  Hoskins  [1905J,  P.  194. 

Wills — Mutual  wills — Fresh  uill  by  party  who  predeceases — Notice 
on  fieaih — No  relief  to  Aurvivoi\ 

Where  A  and  B  make  mutual  wills  in  pursuance  of  an 
arrangement  as  to  the  disposal  of  their  property,  and  if  one  dies, 
the  other,  after  taking  a  benefit  under  the  arrangement,  cannot  alter 
his  will ;  but  if  the  predeceasing  party  has  himself  departed  from 
the  arrangement  by  executing  a  fresh  will,  the  survivor,  who  has 
on  his  death  notice  of  the  alteration,  cannot  claim  u>  have  the  later 
will  set  aside. 


Hunter  v.  Hunter  [1905],  P.  217. 

Divorce— 'Material  facts'  withheld. 

The  mere  concealment  of  material  facts  is  not  the  same  as  col* 
lusion  which  results  in  the  concealment  of  material  facts,  and  if  the 
Court  thinks  that  a  marriage  should  be  dissolved  if  all  the  facts  had 
been  before  it  when  the  petition  was  heard,  the  mere  non-disclosure 
then  is  no  gpround  for  rescinding  the  decree  nisi. 

Alexandre  v*  Alexandrei-,  approved. 

Butter  V.  Butter^,  discussed. 

Roche  V.  Boche^y  questioned  and  not  followed. 


1.    L.  R.2  P.  &  H.  16i.  S.    15P.  D.  66.  ?.    1906  P.  I**- 
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Hodgson  o.  Hodgson  [1905],  P.  283. 

Divaree  ^Desertion  by  petitioner  conducting  to  adultery  of  respon' 
dent. 

In  considering  to  what  extent  desertion  is  a  bar  to  relief,  the 
Conrt  will  consider  whether  it  has  conducted  to  the  misconduct  of 
the  other  spoase.  Where  the  Court  found  that  desertion  by  the 
petitioner  had  conducted  to  the  adultery  of  the  respondent : — 

Held  J  that  the  petitioner  was  not  entitled  to  a  decree  of  judi- 
cial separation. 


Oonstantinidiv.Oonstantinidi  and  Lance  [1005].  P.  253. 

Dissolution  of  marriage — Adultery  of  both — Variation  of  netthments 
-^Discretion  of  Court, 

In  exercising  the  discretionary  jurisdiction  conferred  upon  the 
Court  of  varying  settlements  after  a  dissolution  of  marriage,  regard 
must  be  had  to  the  conduct  of  both  the  husband  and  the  wife, 
and  not  of  one  party  only,  and  also  to  the  interests  of  public  mora- 
lity and  decency. 


Oomiskey  v*  Bowring— Banbury  [1905],    a.  C  7. 

Will-^Precatory  trunt. 

Where  A  left  his  properties  to  his  wife  *'  absohitely  in  full 
confidence  that  she  will  devise  to  such  of  my  nieces  as  she  may 
think  fit/'  and  in  default  of  disposition  by  her  devised  them  to 
such  of  his  nieces  as  might  be  alive  at  her  death  : — 

flaZd,  that  there  was  an  absolute  gift  to  A's  wife/ subject  to 
an  executory  gift  to  such  of  A*8  nieces  as  might  survive  her, 
equally  if  there  were  more  than  one,  so  far  as  his  wife  should 
not  dispose  of  by  will  of  the  estate  m  favour  of  such  surviving 
nieces,  or  any  one  or  more  of  them. 
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Chapman  r,  Perkins  [1905],  A.  0. 106. 

Will — Forfeiture — LimitcUion  to  events  after  Testaior'if  death. 

A  left  his  property  in  trast  for  his  children^  and  declared  that 
if  any  son  or  daughter  should  alienate  his  or  her  share^  or  become 
bankrupt,  or  marry  any  one  unless  more  remote  than  a  third  cousiiii 
or  without  the  previous  written  consent  of  the  trustees,  his  or  her 
share  should  cease.  One  of  the  daughters  married  a  fir^t  cousin 
between  the  date  of  the  will  and  the  testator's  death  : — 

Held  that  the  testator  intended  that  as  to  marriage  the  for- 
feiture clause  should  operate  only  in  the  case  of  a  marriage  after  his 
death,  and  that  the  daughter  had  not  forfeited  her  interest. 


Orimond  (or  Macinityre)  v.  Orimoud  [1905],  A.  0. 124. 

Will — Uncertainty. 

A  devise  to  trustees  to  divideia  part  of  the  residue  of  his 
estate  to  and  among  'such  charitable  or  religious  institutioiks  and 
societies  as  they  might  select '  is  void  for  uncertainty. 


Oox  V.  English,  Scottish  and  Australian  Bank 
[19U5].  A.  C.  16S. 

Malicious  Prosecution,  Action  for — New  Trial, 

(1).  The  Court  can  discharge  the  verdict  of  a  jury  only  if  the 
verdict  is  unreasonable  and  perverse. 

(2).  The  question  of  reasonable  and  probable  cause  shoald 
not  be  left  to  the  jury,  but  determmed  by  the  Judge  on 
facts  found  by  the  jury. 


South  Wales  Miners  Federation  v.  Olamorgan  Ooal  Company, 
[1905],  A.  U.  239. 

Contract — Procuring  Breach  of  Contract. 

Upon  a  direction  or  order  given  to  a  federation  of  miners 
given  by  their  executive  council,  the  miners  employed  in  collieries 
without  giving  notice  to  their  "employers  and  in  breach  of  their 
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cootrads  abfiM^od  from  working  on  certain  days*  The  federation 
and  oonnoil  acted  honeetly  witkout  notice  towards  the  emplojersi 
and  with  the  object*  only  of  keeping  up  the  pnce  of  coal  by  which 
the  wages  were  regulated : —  ' 

EsU,  that  procurii^  a  breach  of  contract  by  itself  was  ao 
actionable  wroi^  unless  there  was  jostificatioB.  for  iatorfering  with 
the  legal  rights  and  that  the  federation  was  liable  for  damages. 


Oharifli  SilTeMA  and  Oo.,  v.  Sederi  iktithpiigrt  Iteidgtjsrman 

[1«05],  A.€L3(»a, 

Principal  afid  agent — False  statenieMt  by  Ufmi^BamuLges. 

Where  an  agent  falsely  repoeaeists  be  has  coocladeda  contract 
for  his  princdpal,  the  measure  of  damages  is  iiie  loss  sustaiaed  by 
the  misrepresentation  aod  not  also  the  profits  wbicb  the  principal 
may  have  made  if  the  representation  were  true. 


W«tt  V.  Asi0to  fha^pmy^  Bsim  v.  Aradw  iJtnpaay^ 

[1905],  A,  a  817. 

> 
Company — Discharge   of  contributory  on   coiwyoflitioa-  ■  Lapse  of 

lime. 

Where  a  €ompaay  is  woujod  up  and  ceovbribntoiries  ^re«dis- 
charged  from  further  liability  on  a  compoaitieD  sod  a  period  of 
twenty  yeirs  supervenes,  every  intendment  must  be  made  in  favour 
of  what  was  done  twenty  years  before  as  having  been  lawfully 
and  properly  done. 


Sheffield  Corporation  v.  Barclay  [1905],  A.  C.  392. 

Company — Forged    Transfer  of  Stock — Innocent  presentment  for 
Registration — Inde  mnity. 

Ai  a  banker  sent  to  a  corporation  in  good  faith,  certain  stock 
purporting  to  be  executed  by  T  and  H,  its  holders,  asking  the 
corporation  to  register  the  stock  in  A's  name.  It  did  so.  A 
transferred  the  ntock  to  others  and  they  were  registered' 
as  holders*    H,  whose  signature  had  been  forged  by  T,  recovered 
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against  the  corporation  judgment  whereby  they  were  compelled 
to  bay  equivalent  stock  and  register  it  in  H's  name^  and  pay  him 
the  missing  dividends  with  interest : — 

Held,  that  both  parties  having  acted  bonafide  and  without 
negligence,  A  should  indemnify  the  corporation  against  the  liabi- 
lity to  ll,  on  an  implied  contract  that  the  transfer  was  genuine. 


WestmiiiiBter  Corporation  v.  London  and  North-Western 
Eailway  [1905],  A.  C.  426. 

Siatiiioi^  powers,  bonafide  lise  of. 

Where  the  legislature  confers  a  certain  power  on  a  particular 
body,  with  a  discretion  how  it  is  to  be  used^  the  court  cannot  in- 
terfere, if  the  authority  uses  its  statutory  powers  bonafide  and 
reasonably. 


William  Brandt's  Sons  and  Co.  v.  Dimlop  Rubber  Oompanyi 
[1905],  A.  C.  454. 

Debt,  equitable  assignment  of. 

Some  merchants  agreed  with  a  bank  that  goods  sold  should  be 
paid  for  by  a  remittance  by  the  buyers  to  the  bank.  They  gave 
notice  in  writing  to  the  buyers  to  do  so : — 

Held,  that  there  was  evidence  of  an  equitable  assignment  of 
the  debt  to  the  bank  with  notice  to  the  buyers^  and  that  the  bank 
could  recover  the  debt  from  the  purchasers. 


Watson  t^.  M'Ewan.  Watson  v.  Jones  [1905],  A.  C.480. 

Slander — Privilege-statement  in  preparing  proof 

The  privilege  protecting  a  witness  from  an  action  for  slander 
in  respect  of  his  evidence  in  the  box  protects  him  against  the  conse- 
quence of  statements  made  to  the  client  and  solicitor  in  preparing 
the  proof  for  trial. 
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Strrais  Brnks  Aktil  Bolag  v,  John  and  Peter  Hutchison 
[1905],  A.  C.  515. 

Charterparty — Failure  to  carry  shipments — Meanure  of  damages, 

A  agreed  by  a  charterparty  with  B  to  carry  certain  shipmenia 
of  wood  pulp  from  Stocka,  Sweden^  to  Cardiff  in  August — September 
1900.     A  failed  to  do  so  :— 

Held  that  B  was  entitled  to  recover  damages,  and  that  the 
proper  measure  was  the  cost  of  replacing  the  goods  at  their  place 
of  destination  at  the  time  when  they  ought  to  have  arrived,  less 
the  value  of  the  goods  in  Sweden  and  the  amount  of  the  freight  and 
insurance. 


Short  v*  Tarffontein  Estate  Limited  [1905],  A.  C.  584. 

Landlord  and  Tenant — Lease — Forfeiture, 

Where  land  was  leased  for  agricultural  purposes,  the  lessee 
being  allowed  to  erect  buildings  for  residence,  but  not  to  subdivide 
in  order  to  sell  or  lease  the  land  for  building  purposes. — 

Held,  that  the  lessor  would  treat  the  lease  as  void  and  eject 
the  assignees  thereof  if  the  lessees  had  advertised  the  land  for  sale 
in  acre  plots,  and  had  issued  plans  showing  a  proposed  subdivision 
into  acre  plots.  The  condition  was  broken  even  though  there  was 
no  actual  transfer  of  the  plots  to  purchasers* 


JOTTINGS  AND  CUTTINGS. 


The  Lubech  Case  :— This  case  illustrates  the  absurdity  of  jus- 
tice being  administered  by  persons  who  are  neither  prcfesfe^ional 
lawyers  nor  trained  judges.  A  Resident  is  more  like  an  ambassador 
deputed  by  one  State  to  represent  its  interests  in  another  State,  One 
would  have  thought  that  he  belonged  to  the  Political  department 
and  would  hnve  to  do  only  with  political  and  State  affairs.  But  think 
of  his  having  to  do  with  matters  of  civil  and  criminal  justice  !  That  is 
possible  only  in  India  where  the  theory  of  the  Government  seems  to 
be  that  any  oiRcial  can  do  anything  and  a  civilian  is  of  all  beings 
a  jack  of  all  trades.  In  the  Civil}aad  Military  station  of  Bangalore, 
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the  British  Qovernmenty  to  whom  the  Maharajah  of  Mysore  has 
assigned  the  exclusive  management^  has  provided  for  the  exercise  of 
civil  and  criminal  jurisdiction.  The  Resident  has  appellate  ci^l  and 
criminal  powers.  Questions  of  great  difficulty  and  importance  must 
crop  np  before  him,  and  it  is  unfortunate  for  the  litigants  before 
him  that  their  cases  should  be  decided  not  by  r^abir  courts  of 
justice.  In  the  cases,  of  which  the  present  case  might  be  rightly 
regarded  as  off-shoot,  important  points  arose.  At  any  rate 
the  Privy  Council  say  that  as  regards  a  particular  point  if  it 
should  come  for  the  first  time  before  them  for  decision,  it  was  a 
difficult  one  to  decide.  The  absurdity  of  persons  not  connected 
with  law  administering  justice  is  nowhere  more  apUy  illustrated 
them  in  this  case.  An  advocate  practising  before  the  Besident's 
court  was  charged  with  professional  misconduct  for  not  advising 
his  client  properly  in  a  case.  One  has  only  to  state  the  charge  to 
see  the  absurdity  of  it.  The  advocate  may  be  ignorant  of  law  or 
he.  may  have  wrong  notions  of  his  duty  to  his  client.  But  to  say 
that  the  advocate  is  guilty  of  misconduct  in  all  such  cases,  is  not 
to  distinguish  between  an  act  which  is  wrongful  from  that  which 
is  not  so.  Otherwise  the  profession  as  such  cannot  exist.  The 
view  has  only  to  be  applied  to  the  case  of  judges  to  see  how 
absurd  it  is.  A  judge  may  entertain  an  erroneous  opinion  of  law 
a'nd  may  decide  according  to  such  opinion.  But  although  he  may 
be  wrong  in  law,  he  is  not  guilty  of  any  wrong  and  is  not  remove* 
able  from  office.  His  ignorance  of  law  does  not  amount  to 
corruption  which  alone  will  justify  his  removal. 

The  Civil  and  Military  Station  of  Bangalore  is  an  important 
station.  Mysore  State  has  established  Courts  of  justice,  and  Banga- 
lore City  has  the  advantage^of  a  trained  judiciary.  Why  the  Civil 
and  Military  Station  of  Bangalore  should  not  have  the  privilege  of 
a  trained  appellate  tribunal  it  is  impossible  to  see.  Even  now  in 
Madras  the  Governor  has  some  judicial  functions  to  perform  with 
respect  to  certain  backward  tracts.  But  he  ei^eroises  his  appellate 
authority  by  transmitting  appeals  to  the  High  Court.  '1  he  Besidrat 
may  be  made  to  do  the  same  thing.  The  appeals  lodged  befoi« 
him  may  be  transferred  to  the  High  Court  of  Madras,  There  is 
no  use  in  sticking  on  to  the  vestiges  of  an  archaic  practice 
except  upon  false  notion:^  of  political  ezpedienoy. 
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The  Opportunity  in  the  Law. — I  aRsame  that  in  asking  me  to 
talk  to  yon  on  the  ethics  of  the  Legal  Profession,  you  do  not  wish 
me  to  enter  upon  a  discnsRion  of  the  relation  of  law  to  morals^  nor 
to  attempt  to  acquaint  you  with  those  detailed  rules  of  ethics  which 
lawyers  have  occasion  to  apply  from  day  to  day  in  their  practice. 
What  yon  want  is  this  :  Standing  not  far  from  the  threshhold  of  ac- 
tive life^  feeling  the  generous  impulse  for  service  which  the  univer- 
sity fosters^  you  wish  to  know  whether  the  legal  profession  would 
afford  you  special  opportunities  for  usefulness  to  your  fellow«men, 
and  if  so,  what  the  obligations  and  limitations  are  which  it  imposes. 
I  say  special  opportunities,  because  every  legitimate  occupation,  be 
it  profession  or  business  or  trade  furnishes  abundant  opportunities 
for  usefulness,  if  pursued  in  what  Matthew  Arnold  called  ^^  the 
grand  manner.^'  It  is,  as  a  rule,  far  more  important  how  men  pursue 
their  occupation  than  what  the  occupation  is  which  they  select. 

But  the  legal  profession  does  afford  in  America  unusual  oppor- 
tunities for  usefulness.  That  this  has  been  so  in  the  past,  no  one 
acquainted  with  the  history  of  our  institutions  can  for  a  moment 
doubt.  The  great  achievement  of  the  English  speaking  people  is 
the  attainment  of  liberty  through  law.  It  is  natural,  therefore, 
that  those  who  have  been  trained  in  the  law  should  have  borne  an 
important  part  in  that  struggle  for  liberty  and  in  the  Government 
which  resulted.  Accordingly,  we  find  that,  in  America,  the  lawyer 
was  in  the  earlier  period  omnipresent  almost  in  the  State.  Nearly 
every  great  lawyer  was  then  a  statesman  :  and  nearly  every  states- 
man great  or  small  was  a  lawyer.  DeTocqueville  the  first  great  foreign 
observer  of  American  political  institutions,  said  of  the  United 
States  of  seventy-five  years  ago:  "  In  America  there  are  no  nobles  or 
literary  men,  and  the  people  are  apt  to  mistrust  the  wealthy ;  law- 
yers, consequ€aitly,  form  the  highest  political  class.''^**  As  the  law- 
yers  from  the  only  enlightened  class  whom  the  people  do  not  mis- 
trust, they  are  naturally  called  upon  to  occupy  most  of  the  public 
stations^  They  fill  the  legislative  assemblies  and  are  at  the  head 
of  the  administration  ;  they  consequently  exercise  a  powerful  influ- 
ence upon  the    formation  of    the  law  and  upon    its   execution." 

For  centuries  before  the  American  Revolution  the  lawyer  had 
played  an  important  part  in  England.  His  importance  in  the  state 
became  much  greater  in  America.     This  was  partly,  as   indicated 
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by  DoTocqaeville,  because  there  was  here  no  class  like  the  nobles 
which  took  part  in  Government  by  reason  of  privilege,  but  more 
largely  because  with  the  introduction  of  a  written  constitatioD  the 
law  played  with  us  a  far  more  important  part  in  the  ordinary  con- 
duct of  political  life  than  it  did  in  England.  Legal  questions  were 
constantly  arising  and  the  lawyer  was  necessary  to  settle  them. 
But  I  take  it  the  paramount  rea»on  why  the  lawyer  has  played  so 
large  a  part  in  our  political  life  is  this :  his  training  fits  him 
especially  to  grapple  with  the  questions  which  are  presented  in  a 
democracy. 

The  whole  training  of  the  lawyer  leads  to  the  development  of 
judgment.  His  early  training — I  mean  his  work  with  books,  in  the 
study  of  legal  rules, — teaches  him  patient  research  and  develops 
both  the  memory  and  the  re^isoning  faculties.  He  becomes  prac- 
tised in  logic  ;  and  yet  the  use  of  the  reasoning  faculties  in  the 
study  of  law  is  very  different  from  their  use,  say,  in  metaphysics. 
The  lawyer's  processes  of  reasoning,  his  logical  conclusions  4re  be- 
ing constantly  tested  by  experience.  The  facts  are  running  up 
against  him  at  every  point.  Indeed  it  is  a  maxim  of  the  law  :  Out 
of  the  facts  grows  the  law ;  that  is,  propositions  pre  not  considered 
abstractly,  but  always  with  reference  to  facts. 

Again,  in  the  investigation  of  the  facts,  the  lawyer  differs 
very  materially  from  the  scientist  or  the  scholar.  The  law3'er's 
investigations  into  the  facts  have  necessarily  present  in  them  the 
limitations  of  time  and  space. 

His  investigations  have  reference  always  to  some  practical  end. 
Unlike  the  scientist  ho  ordinarily  cnnnot  refuse  to  reach  a  conda- 
sion  on  the  ground  that  he  lacks  the  facts  sufficient  to  enable  one 
to  form  an  opinion.  Generally  be  must  form  an  opinion  from  those 
facts  which  he  has  gatl^ered  ;  he  must  reason  from  the  facts  with- 
in his  grasp. 

If  the  lawyer's  practice  is  a  general  one,  his  field  of  observ- 
ation extends  in  course  of  time  into  almost  every  sphere  of  business 
nnd  of  life.  The  facts  so  gathered  ripen  his  judgment  becaase  his 
memory  is  trnined  to  retentiveness  and  his  mind  practised  in*  dis* 
crimination  as  well  as  in  generalization.  He  is  an  observer  of  ^^^ 
even  more  than  of  things.     Ue  not  only  sees  men  of  all  kinds  but 
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knows  their  deepest    secrets  ;  sees    them  in  situations  which  *^  try 
men's  souls/'     He  is  apt  to  become  a  judge  of  men. 

Then,  contrary  to  what  might  seem  to  be  the  habit  of  the 
lawyer's  mind,  the  practice  of  law  tends  to  make  the  lawyer  judicial 
in  attitude  and  extremely  tolerant.  His  |  rofession  rests  upon  the 
postulate  that  no  contested  question  can  be  properly  decided  until 
both  sides  are  heard.  His  experience  teaches  him  that  nearly  every 
question  has  two  sides  ;  and  very  often  he  finds — after  decision  of 
judge  or  jury — that  both  he  and  his  opponent  were  in  the  wrong. 

The  practice  of  law  creates  thus  a  habit  of  mind,  and  leads  to 
attainments  which  are  distinctly  different  from  those  developed  in 
most  professions  or  outside  of  the  professions.  By  reason  of  that 
fact  the  lawyer  has  acquired  a  position  materially  different  from 
that  of  other  men.     It  is  the  position  of  the  adviser  of  men. 

Your  chairman  said :  ^'People  have  the  impression  to-day  that 
the  lawyer  has  become  mercenary.''  It  is  true  that  the  lawyer  has 
become  largely  a  part  of  the  business  world.  Mr.  Bryce  said 
twenty  years  ago  when  he  compared  the  America  of  3815  with  the 
America  of  DeXocqueville  :  **  Taking  a  general  survey  of  the  facts 
of  to-day,  as  compared  with  the  facts  of  sixty  years  ago,  it  is  clear 
that  the  bar  counts  for  less  as  a  guiding  and  restraining  power, 
tempering  the  crudity  or  haste  of  democracy  by  its  attachment  to 
rule  and  precedent,  than  it  did." 

And  in  reviewing  American  conditions  after  his  recent  visit 
Mr.  Bryce  said :  "  Lawyers  are  now  to  a  greater  extent  than  formerly 
business  men,  a  part  of  the  great  organnced  system  of  industrial  and 
financial  enterprise.  They  are  less  than  formerly  the  students  of 
a  particular  kind  of  learning,  the  practitioners  of  a  particular  art. 
And  they  do  not  seem  to  be  so  much  of  a  distinct  professional  class,'* 

This  is  a  statement  of  a  very  sympathetic  observer  of  American 
institutions  ,  but  it  would  seem  from  this,  that  Mr,  Bryce  coincided 
in  the  view  commonly  expressed,  that  the  bar  had  become  commer- 
cialized in  becoming  a  part  of  business.  I  am  inclined  to  think 
that  this  view  is  not  altogether  correct.  Probably  business  has  be- 
come professionalized  even  more  than  the  bar  has  become  commer- 
cialized. Is  it  not  this  which  has  made  the  lawyer  so  important  a 
part  of  the  business  world  ? 
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The  ordinary  m%n  thinks  of  the  bar  as  a  body  of  men  who  are 
trying  oases,  perhaps  even  trying  criminal  oases. 

Of  course  there  is  an  immense  amonnt  of  litigation  going  on 
and  a  great  deal  of  the  time  of  many  lawyers  is  devoted  to  litigation. 
But  by  far  the  greater  part  of  the  work  done  by  lawyers  is  nd 
done  in  court  at  all,  but  in  advising  men  in  important  ma^tiers  aad 
mainly  in  business  affairs.  In  the  guiding  of  great  affairs  indust- 
rially and  financially,  the  lawyers  have  played  an  ever-increasiBg 
part ;  have  played  it  mainly,  because  the  particular  mental  attribates 
and  attainments  which  the  legal  profession  devel<^  are  demand- 
ed in  the  proper  handling  of  these  great  affairs,  be  they  fiaaoctali 
industrial,  or  commercial.  The  magnitude  and  scope  of  these  ope- 
rations remove  them  almost  wholly  from  the  realm  of  ''petty  traffick- 
ing'^  which  people  formerly  used  to  associate  with  trade.  The 
questions  which  arise  are  more  nearly  questions  of  statesmanship. 
The  relations  created  call  in  many  instances  for  the  exercise  of  the 
highest  diplomacy.  The  magnitude,  difficulty,  and  importance  of 
the  questions  involved  are  often  as  great  as  in  the  matters  of  State 
with  which  lawyers  were  formerly  frequently  associated.  The 
questions  appear  in  a  different  guisoj  but  they  are  similar.  The  re- 
lations between  rival  railroad  systems  are  like  the  relations  between 
neighbouring  kingdoms.  The  relations  of  the  great  trasts 
to  the  consumers  or  to  their  employees,  is  Hke  that  of 
feudal  lords  to  commoners  or  dependents.  The  relations  of  pab- 
lic  service  corporations  to  the  pec^le  raise  qaestioms  not  unlike 
those  presented  by  the  monopolies  of  old. 

^o,  some  of  the  ablest  American  lawyers  of  this  generatioi^ 
after  acting  as  professional  advisers  of  great  corporations,  htkve  be- 
come finally  their  managers.  The  controlling  intellect  of  the  great 
Atchison  Railroad  System,  its  Vice-President,  Mr.  Victor  Morawetz, 
graduated  at  the  Harvard  Law  School  about  twenty*five  years  ago 
and  shortly  afterwards  attained  distinction  by  writing  an  extra- 
ordinarily good  book  on  the  Law  of  Corporations.  The  head  of  the 
great  Bell  Telephone  System  of  the  United  Statee>  Mr.  Frederick 
P.  Fish,  was  at  the  time  of  his  appointment  to  that  officoj  probably 
our  leading  patent  lawyer.  In  the  same  way  and  for  the  same  rea- 
son, lawyers  have  entered  into  the  world  of  finance.  Mr.  James  J. 
Storrow,  who  was  a  law  partner  of  Mr.  Fis^  has  beoom^-a  leadiag 
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member  of  the  old  banking  firm  of  Lee^  Higginson  &  Co.  A  former 
Iftw  partner  of  Mr.  Morawetz^  Mr.  Charles  Steele,  became  a  mem« 
ber  of  the  firm  of  J.  P.  Morgan  &  Co*  Their  legal  training  was 
called  for  in  the  basinees  world,  because  basiness  had  become  largely 
prof esaionaUzed.  And  therefore,  although  the  lawyer  is  not  play- 
ing in  affairs  of  State  the  part  that  he  did,  his  infloence  is,  or  at  all 
events  may  be,  quite  as  important  as  it  ever  was  in  the  United 
States  ;  and  it  is  simply  a  question  how  that  influence  is  to  be 
exerted. 

It  is  true  that  at  the  present  time  the  lawyer  does  not  hold 
that  position  with  the  people  that  he  held  seventy-five  or  indeed 
fifty  years  ago ;  but  the  reason  is  not  lack  of  opportunity.  It  is 
this  :  Instead  of  holding  a  position  of  independence,  between  the 
wealthy  and  the  people,  prepared  to  curb  the  excesses  of  either, 
able  lawyers  have,  to  a  large  extent,  allowed  themselves  to  become 
adjuncts  of  great  corporations  and  have  n^lected  their  obligation 
to  use  their  powers  for  the  protection  of  the  people.  We  hear  much 
of  the  "  corporation  lawyer,"  and  far  too  little  of  the  *'  people's  law- 
yer .*'  The  great  opportunity  of  the  American  bar  is,  and  will  be, 
to  stand  again  as  it  did  in  the  past,  ready  to  protect  also  the  inte- 
rests of  the  people. 

Mr.  Bryce  in  discussing  our  bar  said,  in  his  '^  American 
Commonwealth'^  '^But  I  am  bound  to  add  that  some  judicious 
American  observers  hold  that  the  last  thirty  yeirs  have  witnessed 
a  certain  decadence  in  the  bar  of  the  great  cities.  They  say  that 
the  growth  oE  the  enormously  rich  and  powerful  corporations  willing 
to  pay  vast  sums  for  questionable  services  has  seduced  the  virtue 
of  some  counsel   whose  eminence   makes  their  example  important. '^ 

The  leading  lawyers  of  the  United  States  have  been  engaged 
mainly  in  supporting  the  claims  of  the  corporations ;  often  in  endea- 
vouring to  evade  or  nullify  the  extremely  crude  laws  by  which 
legislators  sought  to  regulate  the  power  or  curb  the  excesses  of 
corporations. 

Such  questions  as  the  regulation  of  trust,  the  fixing  of  railway 
rates,  the  municipalization  of  public  utilities,  the  relation  between 
capital  and  labor,  call  for  the  exercise  of  legal  ability  of  the  high« 
est  oi^er.    Up  to  the  present  time  the  legal  ability  of  a  high  order 
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which  has  been  expended  on  those  questions  has  been  almort 
wholly  in  opposition  to  the  contentions  of  the  people.  The  lea- 
ders of  the  bar,  without  any  preconceived  intent  on  their  part,  and 
rather  as  an  incident  to  their  pi'ofessional  standing,  have^  with  rare 
exceptions,  been  ranged  on  the  side  of  the  corporations,  and  the 
people  have  been  represented  in  the  main  by  n)en  of  very  meagre 
legal  ability. 

If  these  problems  are  to  be  settled  right,  this  condition  can- 
not  continue.  Our  country  is  after  all,  not  a  country  of  dollars,  but 
of  ballots.  The  immense  corporate  wealth  will  necessarily  develop 
a  hostility  from  which  much  trouble  will  come  to  us,  unless  the 
excesses  of  capital  are  curbed  through  the  respect  for  law,  as  the 
excesses  of  democracy  were  curbed  seventy-five  years  ago.  There 
will  come  a  revolt  of  the  people  against  the  capitalists^  unless  the 
aspirations  of  the  people  are  given  some  adequate  legal  expression ; 
and  to  this  end  co-operation  of  the  leaders  of  the  bar  is  essential. 

For  nearly  a  generation  the  leaders  of  the  bar  with  few  excep- 
tions have  not  only  failed  to  take  part  in  any  constructive  l^sla- 
tion  designed  to  solve  in  the  interest  of  the  people  our  great  sodal, 
economic  and  industrial  problems,  they  have  failed  likewise  to 
oppose  legislation  prompted  by  selfish  interests.  They  have  ofteo 
gone  further  in  disregard  of  public  interest.  They  have,  at  times, 
advocated  as  lawyers  legislative  measures  which  as  citizens  they 
could  not  approve,  and  have  endeavoured  to  justify  themselves  by 
a  false  analogy.  They  have  erroneously  assumed  that  the  rale  of 
ethics  to  be  applied  to  a  lawyer^s  advocacy  is  the  same  where  he 
acts  for  private  interests  against  the  public  as  it  is  in  litigation 
between  private  individuals. 

The  ethical  question  which  laymen  most  frequently  ask  about 
the  legal  profession  is  this  :  How  can  a  lawyer  take  a  case  which 
he  does  not  believe  in  ?  The  profession  is  regarded  as  necessarily 
somewhat  immoral,  because  its  members  are  supposed  to  be  habi- 
tually taking  cases  they  do  not  believe  in.  As  a  practical  matter, 
i  think  the  lawyer  is  not  often  harassed  by  this  problem,  partly 
because  he  is  apt  to  believe  at  the  time  in  most  of  the  cases  that  he 
actually  tries,  and  partly  because  ho  either  abandons  or  settles  a 
large  number  of  those  he  does  not  believe  in.    In  sa^y  event,  the 
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lawyer  recognizes  that  in  trying  a  case  his  prime  duty  is  to  present 
his  side  to  the  tribunal  fairly  and  as  well  as  he  can,  relying  upon 
his  adversary  to  present  his  case  fairly  and  as  well  as  he  can.  As 
the  lawyers  on  the  two  sides  are  usually  reasonably  well  matched, 
the  judge  or  jury  may  ordinarily  be  trusted  to  make  such  a  deci- 
sion as  justice  demands. 

But  when  lawyers  act  upon  the  same  principle  in  supporting 
the  attempts  of  their  private  clients  to  secure  or  to  oppose  legisla- 
tion, a  very  different  condition  is  presented.  In  the  first  place,  the 
counsel  selected  to  represent  important  private  interests  possesses 
usually  ability  of  a  high  order,  while  the  public  is  often  inadequa- 
tely represented  or  wholly  unrepresented.  That  presents  a  condi- 
tion of  great  unfairness  to  the  public.  As  a  result  many  bills  pass 
in  our  legislatures  which  would  not  have  become  law  if  the  public 
interest  had  been  fairly  represented ;  and  many  good  bills  are 
defeated  which  if  supported  by  able  lawyers  would  have  boon 
enacted.  Lawyers  have,  as  a  rule,  failed  to  consider  this  distinction 
between  practice  in  the  court  involving  only  private  interests,  and 
practice  before  the  legislature  or  city  council  where  public  interests 
are  involved.  Some  men  of  high  professional  standing  have  even 
endeavoured  to  justify  their  course  in  advocating  professionally 
legislation  which  in  their  character  as  citizens  they  would  have 
voted  against* 

Furthermore  lawyers  of  high  standing  have  often  failed  to 
apply  in  connection  with  professional  work  before  the  legislature 
or  city  council  a  rule  of  ethics  which  they  would  deem  imperative 
in  practice  before  the  court.  Lawyers  who  would  indignantly  retire 
from  a  court  case  in  the  justice  of  which  they  believed,  if  they  had 
reason  to  think  that  a  juror  had  been  bribed  or  a  witness  had  been 
suborned  by  their  client,  are  content  to  serve  their  client  by  honest 
arguments  before  a  legislative  committee,  although  they  have  as 
great  reason  to  think  that  their  client  has  bribed  members  of  the 
legislature  or  corrupted  public  opinion.  It  is  this  confusion  of 
ethical  ideas  which  has  prevented  the  bar  from  taking  at  the  present 
time  the  position  which  it  held  formerly  as  a  brake  upon  demo- 
cracy>  and  which  I  believe  it  must  take  again  before  the  serious 
questions  now  before  us  can  be  solved. 
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Here,  consequently,  is  the  great  opportunity  of  the  bar.    The 
next  generation  must  witness  a  continuing  and   ever  increasing 
contest  between  those  who  have  and  those  who  have  not.    Tke 
industrial  world  is  in  a  state  of  ferment.     The  ferment  is  in  the  main 
peaceful,  and,  to  a  considerable  extent,  silent ;  but  there  is  felt  to- 
day very  widely  the  inconsistency  in  this  condition  of  political 
democracy  and  industrial  absolutism.     The  people  are  beginning  to 
doubt  whether  in  the  long  run  democracy  and  absolutism  can  co- 
exist in  the  same  community  ;  beginning  to  doubt  whether  there  is 
a  justification  for  the  great  inequalities  in  the  distribution  of  wealth 
for  the  rapid  creation  of  fortunes,  more  mysterious  than  the  deeds 
of  Aladdin^s  lamp.     The  people  have  begun  to  think  ;  and  they 
show  evidences  on  all  sides  of  a  tendency  to  act.    Those  of  yoa 
who  have  not  had  an  opportunity  of  talking  much  with  laboring 
men  can  hardly  form  a  conception  of  the  amount  of  thinking  that 
they  are  doing.     With  many  it  is  the  all-absorbing  occupation,  the 
only  thing  that  occupies  their  minds.    Many  of  these  men  otherwise 
uneducated  talk  about  the  relation  of  employer  and  employee  far  more 
intelligently  than  most  of  the  best  educated  men  in  the  community. 
The  labor  question  involves  for  them  the  whole  of  life  and  they  must 
in  the  course  of  a  comparatively  short  time  realize  the  power  which 
lies  in  them.  Many  of  their  leaders  are  men  of  signal  ability,  men  who 
can  hold  their  own   in  discussion  or    action  with  the  ablest  and  best 
educated  men  in  the  commuoity.    The  labor  movement  must  neces- 
sarily progress  ;  the  people's  thought  will  take  shape  in  action,  and 
it  lies  with  us,  with  you  to  whom  in  part  the  future  belongs,  to  say 
on  what  lines  the  action  is  to  be  expressed  ;   whether  it  is  to  be 
expressed   wisely  and  temperately,  or  wildly  and  intemperately  ; 
whether  it  is  to  be  expressed  on  lines  of  evolution  or  on  lines  of 
revolution.    Nothing  can  better  fit  you  for  taking  part  in  the  solu- 
tion of  these  problems,  than  the  study  and  pre-eminently  the  prac- 
tice of  law.    Those  of  you  who  feel  drawn  to  that  profession  may 
rest  assured  that  you  will  find  in  it  an  opportunity  for  usefulness 
which  is  probably  unequalled.    There  is  a  call  upon  the  legal  pro- 
fession to  do  a  great  work  for  this    country. — (The  Law  StiidentU 
Helper). 

Coram  Nobis. — '*  In  EnglazMl  our  lawyers  and  judges,  almost 
without  exception,  are  quite  ignorant  of  the  most  elementary  &cli 
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of  physical  science.  In  a  patent  case  the  court  has  to  be  nlacated  in 
these  mattes  at  a  terrible  expense^  and  at  the  end  of  ten  or  twenty 
days,  one  sees  that  the  jadge  is  nearly  as  ignorant  as  he  was  at  the 
beginnings  He  thinks  he  knows,  but  really  he  has  only  some  fixed 
impression  given  him  by  that  lawyer  who  has  been  most  success- 
ful in  studying  his  idiosyncrasy.  Our  system  of  education  is  alto- 
gether bady  and  1  am  not  sure  that  yours  in  America  is  any  bettor 
than  ours.  It  is  criminal  to  allow  men  to  grow  up  quite  ignorant 
of  the  study  of  nature,  unable  even  to  take  a  lesson  from  Russia 
and  Japan.'* 

It  must  be  admitted  that  much  of  what  Prof.  Perry  states  is 
true.  The  average  judge,  when  he  attempts  to  decide  a  patent  case 
presents  a  rather  grotesque  spectacle.  Unversed  in  the  principles 
of  mechanics  (and  how  can  it  be  expected  that  he  should  be  other- 
wise, since  his  educational  training  along  that  line  may  be  rated  at 
zero?),  he  presents  a  spectacle  painful  to  himself,  but  infinitely 
more  so  to  counsel  and  spectators.  We  were  recently  talking  with 
a  friend  whose  ''  specialty^'  is  patents^  and  the  conversation  drifted 
to  this  subject. 

"  I  have  often,*'  he  said,  '*  at  the  conclusion  of  a  trial  of  even 
moderate  length  and  involving  points  of  no  special  difficulty,  been 
fully  conscious  of  the  fact  (an  opinion  shared  by  my  opponent)  that 
his  Honor  was  hopelessly  befogged,  and  that  the  decision  was  to  be 
practically  hit-and-miss.'' 

The  American  Bar  Association  lias  on  several  occasions  taken 
up  this  question  of  creating  a  special  tribunal  for  the  trial  of  patent 
cases,  and  it  is  to  be  hoped  that  the  committee  having  the  matter 
in  charge  will  in  the  near  future  devote  earnest  effort  to  a  solution 
of  the  problem.  [What  must  be  the  spectacle  presented  when  we 
find  judges  ignorant  sometimes  of  even  the  elementary  principles 
of  law  ?  We  want  some  of  our  judges  to  exert  themselves,  to  read 
the  cases  beforehand  and  to  study  law  :— Ed.]— 2%6  American 
LoMJoyer. 

The  CriminaVs  Favoriie  de/ence.— The  proof  that  an  accused 
person  is  somewhere  else  at  the  time  that  a  crime  is  committed 
has  always  been  a  defence  in  which  advocates  have  taken  special 
delight.  Nothing  can  be  more  satisfactory,  saya^'  Answers/'  pro- 
Tidfid  tbak  ikA  alibi  is  a  good  one. 
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"  If  I  prove  to  you,  gentlemen  V  said  a  young  barrister  ad- 
dressing the  jury  in  a  case  before  Justice  Hawkins,  '*  that  my 
fortunate  and  estimable  client  was  a  hundred  miles  away  from  the 
scene  of  the  burglary  at  the  tinje  that  foul  deed  was  committed, 
then,  I  presume,  that  fact  will  be  sufficient  for  you.'' 

*'  Of  course,  I  cannot  speak  for  the  jury,"  Justice  Hawkins 
broke  in  gentle  tones,  addressing  the  advocate,  "  but  I  can 
assure  you  that  I  myself  shall  not  be  particular  to  a  mile  or  two. 
If  you  can  show  that  the  prisoner  was  even  a  mile,  or  half  a  mile 
away  at  the  time,  I  will  give  him  the  benefit  of  the  doubt." 

The  alibi  has  always  been  a  favorite  defence  with  calculating 
criminals.  It  has,  on  the  other  hand,  in  hundreds  of  cases,  extri- 
cated the  innocent  from  the  meshes  of  a  net  of  circumstantial 
evidence  which  must  otherwise  have  inevitably  dragged  them  to 
unmerited  doom* 

In  the  famous  case  of  Rush,  executed  for  the  murder  of  Mr. 
and  Mrs.  Jeremy  and  their  son  at  Stanfield  hall,  the  assassin  endea- 
voured to  establish  an  alibi  by  means  of  his  housekeeper.  Upon  the 
night  of  the  murder  Rush  slipped  out  of  the  house  in  disguise, 
effected  his  hotfrible  design  and  returned.  His  housekeeper  de- 
clared at  first,  upon  examination,  thiit  Rush  had  come  home  to  tea 
at  6  o'clock  and  had  then  taken  off  his  boots  for  the  night.  About 
9  he  had  left  the  room  in  which  they  had  been  sitting,  and  was 
absent  about  10  minutes.  After  that  he  went  out  no  more.  Under  a 
severe  cross-examination  she  broke  down  and  admitted  that  the 
statement  she  had  made  had  been  dictated  to  her  by  Rush  himself. 
The  alibi  was  false.  She  burst  into  tears  and,  sobbing,  described 
to  the  court  how  Hush  had  been  absent  from  the  farmhouse  just 
at  the  time  of  the  murder. 

Clocks  have  played  an  important  part  in  these  defences.  Lives 
have  depended  on  theur  accuracy  or  inaccuracy.  In  the  case  of 
a  man  named  Hardy,  who  was  accused  of  having  taken  part  in  a 
murder  with  others,  one  of  the  murderers,  after  the  crime  was 
committed,  made  his  way  home  as  fast  as  possible.  It  was  night 
and  there  was  no  one  in  his  house  but  a  servant.  Putting  the  clock 
in  the  hall  back  two  hours,  the  man  went  to  bed,  and  risiDg 
shortly  afterwards,  awokQ  the  servant  and  ordered  her  to  go  dawn- 
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stairs  and  see  what  was  the  titne^  The  girl  did  so^  and  once  more 
retired  to  her  room^  when  the  mofderer,  stealing  softly  downstairs 
in  his  bare  feet^  once  more  pat  the  clock  right.  The  unsuspecting 
girl's  evidence  that  the  prisoner  was  in  bed  at  the  time  when  the 
crime  was  committed  secured  his  acquittal  on  his  trial.  The  truth 
was  made  known  by  a  deathbed  opnfession  some  years  later. 

Witnesses^  who  come  forward  to  prove  alibis  by  the  clock, 
sometimes  prove  very  unsatisfactory.  In  a  murder  case  at  the 
central  Criminal  Court  two  witnesses  swore  most  persistently  to  the 
prisoner  having  been  in  their  company  at  the  hour  when  thepro- 
secation  contended  he  was  engaged  in  the  crime. 

"  Are  you  quite  certain  of  the  exact  time  V  asked  the  counsel 
for  the  prosecution. 

"  Certain,"  replied  the  first  witness. 

•^  How  are  you  so  sure  about  it?''  asked  the  barrister. 

«  We  were  in  the  Bear  public  house,  and  I  saw  the  time  by 
the  clock  in  the  bar,"  replied  the  witness.  '*  It  was  27  minutes 
past  9." 

"  You  saw  the  time  yourself?"  asked  the  counsel. 

«  Yes." 

One  of  the  detectives  engaged  in  the  case  here  whispered 
something  to  the  barrister,  and  the  turned  to  the  witness  once 
more. 

*'  You  see  that  clock,''  he  said,  pointing  to  the  clock  in  the 
Coart.     "  What  is  the  time  by  it  ?" 

The  witness  turned  ghastly  pale,  scratched  his  head,  gasped, 
and  was  silent.  He  could  not  tell  the  time.  The  alibi  bubble  was 
burst.     The  prisoner  was  condemned. 

A  remarkable  case  of  innocence  being  vindicated  occurred  at 
Exeter  some  years  ago,  when  a  young  naval  officer  was  charged 
with  having  presented  at  a  Plymouth  bank  a  forged  order  for  pay- 
ment in  the  name  of  the  Paymaster-general.  The  order  was  cashed 
and  the  presenter  disappeared. 
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From  the  description  of  the  man  given  by  three  of  the  bank 
clerks,  suspicion  attached  itself  to  the  accused,  the  son  of  an  ad- 
miral,  and  the  clerks  identified  him  out  of  other  naval  officers  as 
the  presenter  of  the  forged  check.  Fortunately  for  the  accused  he 
was  able  to  bring  forward  a  small  army  of  his  comrades  to  prove 
most  positively  that  at  the  hour  named  he  was  in  their  society,  and 
that  he  could  by  no  possibility  have  been  at  the  bank  as  the  clerb 
described.  Justice  Crompton  fuund  the  exculpating  evidence  so 
conclusive  that  he  suggested  to  the  counsel  conducting  the  prose- 
cution that  it  was  useless  to  proceed,and  thecharge  was  withdrawn. 
In  this  case  the  really  guilty  presenter  of  the  forged  order  must  by 
some  strange  chance  have  borne  a  striking  resemblance  to  the  un- 
fortunate officer  charged. 

Baron  Piatt  used  to  declare  that  the  worst  false  alibi  to  de- 
molish was  one  in  which  the  vritnesses  for  the  defence  all  spoke 
the  actual  facts,  but  to    facts  that  happened    on  some  day   other 
than  the  one  actually  in  question.     In  the  case  of  two  men  charged 
at  the  central  Criminal  Court  with  housebreaking,  a  remarkable 
alibi  of  this  kind  was  presented.     The  men  were  accused  of  having 
broken  into  a   house  upon   the  night  of  a  certain    Sunday,   and 
they  were  positively   identified   by  three  persons  who  swore  they 
saw  the  prisoners  going  to  and  coming  from  the  house  in  a  trap 
drawn  by  a  brown  pony.    On   the  other  hand,  numerous  witnesses 
were  called  for  the  defence,   to  show   that  they  were  at  home  and 
remained  there  all  night.  All  these  witnesses  agreed  in  their  details 
of  what  happened  during  the  evening,  and  the  fiercest  efforts  of 
the  counsel  for  the  prosecution  failed  to  shake  them  in  any  parti- 
cular.   In  reply  to  a    question  as    to  what    was    the  state  of  the 
weather  on  that  particular  Sunday    night,  the    witnesses   unanim- 
ously declared  that  it  was  dark,  rough   and  wet.     By     an  almanac 
that    was  brought  it  was  shown  that    there  was  a  full    moon,  bat 
none  in  the  court  could  remember    what  the    weather    had  been. 
The  jury  returned  a  verdict  of  '*  Not    guilty,''   and  the  prisoners 
were   released.    Subsequent   inquiry    proved    that   the    night  in 
question,    when  the  housebreaking  had  taken   place,  was  fine  and 
bright,  but  that  the  night  of  the  previous  Sunday  had  hoea  all  that 
the  witnesses    described.     Their  evidence    had  clearly    related  to 
the  wrong  Sunday. 
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A  case  in  wluch  an  innocent  man  was  aUe  to  eateblish  an  aKbi 
and  refnte  a  mass  of  extraordinary  circamstantial  eridence  agaiMst 
him  was  that  of  tiie  Cannon  street  murder.  Sarah  Milsom  was  the 
house-keeper  to  a  large  firm^  with  premises  in  Gannon  street,  in 
which  she  lived.  Upon  the  night  of  the  murder  ^  a  man,  whose 
duty  it  was  to  lock  up  the  boilding  after  the  hands  had  left,  closed 
the  place  and  duly  delivered  the  keys  to  Mrs.  Milsom.  The  house- 
keeper and  a  woman,  who  acted  as  a  cook,  were  now  the  only 
persons  in  the  place.  The  cook,  in  her  evidence,  stated  what  hap- 
pened. Mrs.  Milsom  was  sitting  in  the  dining-room  and  the  cook 
was  in  the  bedroom,  when  about  ten  minutes  past  9  there  came  a 
ring  at  the  door  bell.  The  witness  was  about  to  go  down  to  answer 
it,  when  Mrs.  Milsom  called  out  to  her; 

'<  Elizabeth,  the  bell  is  for  me.    I  will  go.^' 

The  cook  stayed  in  her  room,  but  later  on  went  downstairs 
when  she  was  horrified  to  find  Mrs.  Milsom  lying  dead  in  the  cor- 
ridor, just  inside  the  door.  She  had  been  killed  by  a  terrible  blow 
with  a  crowbar  that  was  lying  close  by  the  body. 

An  arrest  was  made,  and  the  prisoner  was  defended  by  Sergt. 
Ballantyne  and  Mr.  Montague  Williams. 

The  defence  was  able  to  prove,  by  the  evidence  of  witness  after 
witness,  that  the  prisoner  was  at  Eton  and  Windsor  upon  the  night 
of  the  murder  at  times  which  rendered  it  impossible  for  him  to 
have  committed  the  crime.  A  bootmaker  and  the  bootmaker's  son, 
for  whom  the  Recused  man  worked,  had  seen  and  spoken  to  him 
there.  The  accused  was  acquitted.  The  murderer  has  remained 
undiscovered  to  this  day. 

A  young  girl  who  lived  with  her  parents  in  a  lonely  part  of 
Kirkcudbright  was  one  day  left  alone  in  their  cottage  while  her 
father  and  mother  were  harvesting.  On  their  return  the  girl  was 
found  murdered.  A  surgical  examination  revealed  the  fact  that 
the  injuries  inflicted  must  have  been  the  work  of  left-handed  man, 
and  the  police  discovered  in  the  soft  ground  around  the  cottage 
the  imprints  of  the  boots  of  a  running  man.  These  impressions 
corresponded  exactly  with  the  boots  of  a  young  laborer  named 
William  Bichardson,  who  was  acquainted  with  the  dead  girlj  and 
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who  was  also  left-handed.  Richardson^  on  being  asked  where  he 
was  on  the  day  of  the  crime^  declared  that  he  was  employed  the 
whole  day  in  the  work  of  his  master^  a  farmer^  some  distance  away. 
The  fact  was  borne  witness  to  by  the  farmer  and  Richardson's 
fellow-servants^  and  the  police  were  bafiSed. 

The  alibi^  in  spile  of  all  the  other  snspicious  circumstances 
against  the  prisoner,  appeared  so  strong  as  to  be  anassailable.  But 
the  police  persevered,  and  at  last  one  of  the  detectives  discovered 
that  Richardson  and  his  fellow-servants  had  that  day  been  employ* 
ed  in  driving  their  master's  carts.  These  carts  had  been  driven  in 
a  direction  which  took  them  close  to  the  scene  of  crime^  and  while 
they  had  been  passing  through  a  woodi  Richardson  had  requested 
his  comrades  to  stop  a  few  minutes  while  he  ran  to  a  smith's  shop 
and  back.  They  did  so,  and  one  of  the  drivers  remembered  that 
Ridiardson  when  he  returned  had  been  absent  half  an  hour  by  hia 
watch.  This  was  ample  time  for  him  to  run  to  the  cottage,  commit 
the  murder  and  run  back  again.  He  had  not  bem  to  the  smith's 
shop.  The  alibi  thus  broke  down,  Richardson  was  found  guilty 
and|  before  his  execution,  he  confessed  the  justice  of  his  sentence. 

An  ingenious  system  of  proving  an  alibi  was  that  of  a  man 
named  Gorton — at  least,  that  was  one  of  his  twenty  names — con- 
victed of  various  clever  frauds  in  the  north  of  England.  He  had  a 
twin  brother,  and  while  he  was  engaged  in  a  robbery,  the  twin  kept 
himself  in  prominent  evidence  in  another  far  removed  place. 
When  Qorton  was  arrested,  the  persons  who  had  met  the  twin 
trooped  into  the  witness  box  to  relate  how  they  had  met  and  oon- 
versed  with  him  elsewhere  at  the  hour  of  the  crime. 

Their  evidence  was  of  course  given  in  all  honest  belief  that  it 
was  perfectly  correct,  for  they  had  not  the  slightest  suspicion  of 
Gorton  having  a  double.  The  arrangement  broke  down  at  last^ 
however,  through  one  of  those  little  oversights  that  even  the  most 
cunning  rogues  mil  fall  into,  and  the  ingenious  twins  came  to  their 
deserts.  The  Gortons  were  criminals  of  the  kind  that,  as,  iihat,  clever 
detective  Little-child  once  remarked :  *'  make  detectives  gray  be- 
fore they  are  old."— (TAe  Law  Student^ a  Helper), 
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Christianity  and  the  Law  : — There  is  no  more  eloquent  pas- 
sage in  Daniel  Webster's  many  great  orations  than  the  following 
from  his  argument  in  the  Oirad  case  on  the  point  he  was  making 
that  this  is  a  Christian  nation. 

"  There  is  nothing  which  we  look  for  with  more  certainty  than 
this  general  principle^  that  Christianity  is  part  of  the  law  of  the 
land.  Where  there  is  a  religious  sentiment  amongst  men  at  all 
this  sentiment  incorporates  itself  with  the  law.  Everything  declares 
it.  The  massive  cathedral  of  the  Catholic;  the  Episcopalian 
church,  with  its  lofty  spire  pointing  heavenward ;  the  plain  temple 
of  the  Quaker  ;  the  log  church  of  tbe  hardy  pioneer  of  the  wilder- 
ness; the  mementos  and  memorials  around  and  about  us ;  the  con* 
secrated  graveyards,  their  tombstones  and  epitaphs,  their  silent 
vaults,  thdr  mouldering  contents,  all  attest  it.  The  dead  prove 
it  as  well  as  the  living.  The  generation  that  has  gone  before  speak 
to  it,  and  pronounce  it  from  the  tomb.  We  feel  it.  All,  all  pro- 
claim that  Christianity — general,  tolerant  Christianity*— Christia- 
nity independent  of  sects  and  parties,  that  Christianity  to  which 
the  sword  and  fagot  are  unknown — general,  tolerant  Christianity — 
is  the  law  of  the  land.'* — {The  Law  Student's  Helper). 

Stare  Decisis. — ^*  Stare  decisis''  is  an  old  maxim  familiar  to 
lawyers,  but  others  who  read  those  two  Latin  words  may  desire 
some  explanation.  The  full  phrase  is  ''Stare  decisis  et  non  quieta 
movere,"  meaning  ''  to  abide  by  decisions  made,  and  not  to  stir 
up  points  set  at  rest.''  It  is  a  general  legal  aphorism  that  when  a 
point  has  been  settled  by  decision,  it  forms  a  precedent  which  is 
not  afterwards  to  be  departed  from.  The  doctrine  of  ''stare  decisis,'' 
however,  is  not  always  to  be  relied  upon ;  for  the  courts  find  it 
necessary  to  overrule  cases  which  have  been  decided  contrary  to 
principle.  Many  hundreds  of  such  overruled  cases  may  be  found 
in  the  American  and  English  reports.  If  a  precedent  were  to  be 
followed  because  it  is  a  precedent,  even  when  decided  against  an 
established  rule  of  law,  there  could  be  no  possible  correction  of 
abuses,  because  the  fact  of  their  existence  would  render  them 
above  the  law.  Hence  it  is  always  safest  to  rely  upon  princi- 
ples. — {The  Law  Student's  Helper). 
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REVIEWS. 


Kerr  on  Receivers. — 5tli  EditioB,  by  W.  D.  Rawlins,  1905.  Pub- 
lished by  MissBS.  SwBST  &  MizwiLit,  Limited,  3,  Chancery 
Lane,  London. 

Kerr's  book  on  Receivers  is  the  standard  book  on  the  sabject 
and  it  has  been  brought  np  to  date  by  the  present  editor  Mr.  Raw- 
Una.  The  cases  decided  daring  the  period  of  about  5  years 
since  the  appearance  of  the  4th  edition  have  been  worked  into  the 
book  and  a  new  chapter  has  been  written  on  the  subject  of  receirers 
appointed  out  of  Court.  The  practice  of  appointing  receivers  out  of 
court  does  not  obtain  in  this  country  and  there  will  be  little  op- 
portnnity  for  the  application  of  the  principles  contained  in  the  addi* 
tional  chapter.  But  the  rest  of  the  book  deals  with  principles 
which  are  acted  upon  by  the  courts  in  this  country  as  well  as  in 
England  and  a  new  edition  of  the  book  is  sure  to  be  welcomed  by 
practitioners  in  India. 


Lindley  an  Parinership.-^lth  Edition^  by  W.  B.  Likdlit  amd  T.J. 
C.  ToMLiN.  Published  by  Mbssbs.  Swsst  &  Maxwell^  Liititbd, 
3^  Chancery  Lane,  London.    Price  S8sh. 

A  classical  treatise  like  Lord  Lindley's  upon  the  subject  of 
Partnership  needs  no  introduction  to  the  profession.  It  is  several 
years  since  the  6th  edition  appeared  and  a  new  edition  has  long  been 
eagerly  looked  for  though  this  edition  has  not  had  the  advantage 
of  revision  by  the  author.  The  editors  have  spared  no  pains  and  the 
7th  edition  fully  maintains  the  reputation  of  its  predecessors.  Any 
one  having  to  deal  with  any  branch  of  the  law  of  partnership 
will  find  the  7th  edition  of  Lord  Lindley's  book,  a  thoroughly  safe 
and  reliable  guide. 

Uimioell  on  the  Interpretation  of  Statuiee—Uh  Edxu,  by  J.  A.  Thio- 
BALD.  Price  2b8h.  Published  by  Messrs.  Swim  &  Maxwili, 
Ld.^  3,  Chancery  Lane>  London. 

Notwithstanding  the  appearance  of  later  books  upon  the  dob- 
jecti  Maxwell's  treatise  on  the  latorpfrtatton  of   statutes  will  oon- 
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iinae  to  enjoy  the  favour  of  the  profession.  Though  the  prinoi- 
ples  to  be  applied  are  oomparatively  tew,  the  concrete  cases  in 
whieli  they  find  their  appKcation  are  so  varied  and  numerous  that 
the  references  to  them  cannot  fail  to  prove  a  substantial  help  in 
understanding  the  principles.  It  is  needless  to  add  that  all  recent 
decisions  have  been  embodied  in  the  new  edition. 


The  Index  of  Gases  judicially  noticedy  1865 — 1904,  by  A.  N.  Kant. 
Published  by  William  Clowss  &  Sons,  Lihitsd.  Duke  Street, 
Stamford  Street,  S.  E.,  and  Great  Windmill  Street,  W.  London. 
IMce  ZOsh. 

Digests  and  Indexes  are  indispensable  to  lawyers,  but  their 
Talue  depends  upon  their  being  thoroughly  up  to  date.  Dale  and 
Lehmann's  Digest  and  Talbot  and  Foa's  Index  of  Cases  appeared 
sereral  years  ago,  and  the  want  of  an  Index  dealing  with  subse- 
quent cases  also  has  long  been  felt.  Mr.  Kant's  Index  has  supplied 
this  desideratum.  It  deals  with  all  cases  noticed  in  the  judgments 
in  the  English  law  reports  from  1865  to  1904  both  inclusive  and 
shows  also  how  each  case  cited  has  been  dealt  with  whether  it  has 
been  merely  referred  to  or  followed,  commented  upon  or  explained, 
distinguished  or  overruled.  The  book  combines  the  advantages  of 
Dale  and  Lehmann's  Digest  and  Talbot  and  Foa's  Index.  The  refer- 
ences under  each  case  indexed  are  arranged  in  chronological  order. 
The  book  will  be  of  immense  use  to  practitioners  not  only  in 
England  but  also  in  India  and  other  countries  where  English 
cases  are  used  as  authorities. 


Macqueen^s  Husband  and  Wife:—4,th  Edn.,  by  Wtatt  Paine,  1905. 
Published  by  Messrs.  Swebt  &  Maxwell,  Ld.,  8  Chancery 
Lane,  London. 

The  law  of  husband  and  wife  having  undergone  extensive 
alteration  by  the  legislature,  it  was  necessary  to  bring  out  a  tho- 
roughly revised  edition  of  Macqueen's  treatise  to  bring  it  in  conformi- 
ty with  the  law  at  the  present  day.  The  present  editor  Mr.  Paine 
has  done  his  work   in  a   thoroughly  satisfactory  manner  and  the 
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new  edition  can  be  relied  npon  as  an  accarate  statement  on  the 
law  governiog  marriage  relations.  As  an  exhaustive  treatise,  the 
book  will  prove  of  great  use  to  practitioners  who  have  to  advise  or 
argue  upon  any  question  arising  out  of  the  relation  of  husband 
and  wife. 


The  Local  Fund  Manual-^for  Madras  and  Mysore.    Published  by 
Messrs.  Hioqinbotham  &  Co.,  Mount  Boad,  Madras,  1905. 

Persons  who  are  engaged  or  interested  in  the  administration  of 
Local  Boards  will  feel  obliged  to  the  author  of  thisManual  for  bring- 
ing together  in  a  compact  form  all  the  enactments,  rules  and  regula- 
tions in  connection  with  the  various  matters  which  fall  within  the 
province  of  Local  Boards.  The  author's  notes  and  the  Local  Boards 
Act  are  very  useful,  and  in  addition  to  the  case  law  bearing  upcm 
the  sections  contain  useful  information  as  to  practice  and  proce- 
dure. He  has  given  an  interesting  sketch  of  the  history  of  the 
local  boards  and  union  punchayets*  It  is  a  book  which  ought  to 
be  in  the  hands  of  every  member  of  the  Local  Board.  The  want  of 
an  Index  and  the  thinness  of  the  paper  used  are  defects  which  we 
hope  will  be  remedied  in  the  second  edition.  Local  Boards  rules 
and  regulations  in  the  Native  State  of  Mysore  are  also  incorporated 
in  the  book  and  adds  to  its  usefulness. 


We  beg  to  acknowledge  receipt  of  the  following  publications  :— 

Allahabad  Law  Joamal    ...  ...  ...    January. 

American  Lawyer  ...  ...  ...    Novembor, 

Ansfcralian  Law  TimeB      ...  ...  ...    December. 
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AGTS  OP  THE  GOVERNOR  GENERAL  IN  GOUNGIL 


Act  Vo.  X  of  1905. 

An  Act  further  to  ame*id  the  Local  Authoritietf'  Loan  Act,  1879. 
(Beceivwl  the  assent  of  the  Governor-General  on  the  8rd  February  1906.) 

Whereas  it  is  expedient  further  to  amend  the  Local  Authori- 
ties' Loan  Act*  1879;  It  is  hereby  enacted  as  follows  :— 

1.  This  Act   may  be    called    the  Local   Authorities'  Loan 
Short  title.  (Amendment)  Act,  1905. 

2.  In  clause  (a)  of  the  proviso  to  section  8  of  the  Local  Au- 

thorities' Loan  Act,  1879,  after  the  words 

Amendment  of  Act  XI  of     ^^  t>     :       c    »*    i       s»     .i 
1879, sGotionS  "rort  of  Madras"    the   words  ''or    the 

Commissioners  for  the  Port  of  Rangoon" 

shall  be  inserted. 


Act  No.  n  of  1905. 

An  Act  to  oalidate  action  taken  under  the  Indian  Universities 
Act,   1904. 

(Received  the  assent  of  the  Governor-General  on  the  10th  February  1905.) 

Whereas  the  Indian  Umversities  Actt^  1904,  authorises  the 
Chancellor  of  each  of  the  Indian  Universities  to  make  directions^ 
declarations  and  orders  with  a  view  to  the  constitution  of  the  body 
Corporate  and  the  appointmenl^^he  Provisional  Syndicate  there- 

And  whereas  various  directions,  declarations  and  orders  have 
been  made  in  pursuance  of  the  said  autlfority,  and  Bodies  Corpo- 
rate and  Provisional  Syndicates  have  been  constituted  and  appoint* 
od  thereunder ; 

And  whereas  doubts  have  been  raised  as  to  the  construction  of 
the  said  Act  and  as  to  the  validity  of  some  of  the  said  directionSi 
declarations  and  orders  and  as  to  the  validity  of  the  constitution 
and  appointment  of  some  of  the  said  Bodies  Corporate  and  Provi- 
sional Syndicates,  and  it  is  expedient  to  remove  such  doubts; 

*  XT  of  1879.  t  Vni  of  1904. 
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It  is  hereby  enacted  as  follows : — 

1.  This  Act  may  be  called  the  Indian  Universiiiee  (Valida- 
Short  title.  tion)  Act,  1905. 

2.  All  directions,  declarations  and  orders  made  as  aforesaid, 

VaUdaUon  of    diieotbng,    ^^^^^  ^®  deemed  to  have  been  duly  made 
deolftraticms  and  orders.  under  the  Indian  Universities  Act,  1904. 

8*    The  Bodies  Corporate  and  Provisional  Syndicates  consti- 
tuted and  appointed  as  aforesaid  shall  be 
andappointoient^Bodies!^    deemed  to   have  been  duly  constituted 

and  appointed  under  the  said  Act. 


Aet  Ho.  Zn  of  1905. 

THE  INDIAN  PAPER  CURRENCY  ACT,  1905. 

(Beceived  the  assent  of  the  (xoyernor-Cteneral  on  the  22nd  March   10u5.) 

CONTB?^TS. 
SlDCnoNs.  Preliminary, 

1.  Short  title  and  extent. 

The  Department  of  Paper  Currency. 

2.  Department  of  Paper  Currency  for  issue  of  currency  notes. 

8.  Head  Commissioner  and  Commissioners  of  Paper  Cnrreocy. 

4.  Power  to  establish  circles  of  issue^   offices   of  issue  and 

currency  agencies. 

5.  Commissioners  and  Deputy  Commissioners  of  Paper  Cur- 

rency and  Currency  Agents. 

6.  Subordination  of  officers. 

7.  Appointment  of  officers. 

Supply  and  Issue  of  Currency  Notes. 

6.    Head  Commissioner^  Commissioners  and  Deputy  Commis- 
sioners to  provide  and  distribute  currency  notes. 

9.  Signatures  to  currency  notes. 

10.  Issue  of  currency  notes  for  silver  or  gold  coin  by  officers 

in  charge  of  circles. 

11.  Issue  of  currency  notes  for  silver  or  gold  coin  by  Cur* 

rency  Agents. 
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SicnoKs, 

12.    Issue  to  Government  Treasaries  of  carrency  notes  for 
gold  coin  not  legal  tender  or  gold  bullion. 

18.  Issue  of  carrency  notes  for  certain  gold  coin  or  gold  or 

silver  bullion  or  securities  held  by  Secretary  of  State. 

Currency  Notes  where  legal  Under  and  where  payable. 

14.  Currency  notes  where  l^al  tender. 

15.  Currency  notes  where  payable. 

16.  Currency  notes   issued  from   currency  agencies    where 

deemed  to  be  issued. 

Reserve. 

17.  Reserve  eoin^  bullion  and  securities  to  be  equal  to  amount 

of  currency  notes  in  circulation. 

18*     Power  to  dispose  of  coin  and  bullion  in  reserve. 

1 9.  Coin  and  bullion  to  remain  part  of  reserve  during  transit 

between  England  and  India. 

20.  Nature  and  Value  of  securities  which  may  form  reserve* 

21.  Trustees  of  Indian  securities  purchased  under  Act. 

22.  Power  to  sell  and  replace  Indian  securities. 
28.  Account  of  interest  on  securities. 

Private  Bills  payable  to  Bearer  07h  Demand. 

24.  Prohibition  of  issue  of  private  bills  or  notes  payable  to 

bearer  on  demand. 

25.  Penalty  for  issuing  such  bills  or  notes  and  institution  of 

prosecutions. 

Supplementary  provisions. 

26.  Abstracts  of  accounts. 

27.  Power  to  make  rules. 

28.  Repeals. 

Transfer  of  Office  of  Issue  from  Allahabad  to  Cawnpore. 

29.  Special  provision  for  payment  of  currency  notes  iuued 

prior  to  closing  of  Allahabad  office. 

THE  SCHEDULE.— EnactmbntIs  bbpialmd. 
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An  Act  to  consolidate  and  amend  the  law  relating  to  the 
Government  Paper  Currency* 

Whsbeas  it  is  expedient  to  consolidate  and  amend  the  law  relating 
to    the    Government    Paper     Currency ;  It    is    hereby   enacted 

as  follows  :— 

Preliminary, 

1.     (1)   This   Act   may   be  called  the 
Short  title  and  extent.  -,    n»       -n  m  *         ,^rv« 

Indian  Paper  Currency  Act,  1905;  and 

(2)    It  extends  to  the  whole  of  British  India,  inclusive  of 

British  Baluchistan,  the   Sonthal  Parganas  and   the  Pargana  of 

Spiti. 

The  Department  of  Paper  Currency. 

JB.    There  shall  continue  to   be  a  Department  of  the  public 
service,  to  be  called  the  Department  of 
reSTyfor^ue  of'^ne^y    Paper  Currency,  whose  function  shall  be 
»^'**"-  the   issue    of    promissory    notes  of    the 

Grovemment  of  India,  to  be  called  currency  notes,  payable  to  bearer 
on  demand,  and  of  such  denominational  values,  not  being  less  than 
five  rupees,  as  the  Governor  General  in  Council  may  direct. 

3.  At  the  head  of  the  Department 
CcS^sic^^rPa^r  cTr-  there  shall  be  an  officer  to  be  called  the 
^^7'  Head  Commissioner  of  Paper  Currency, 
and  there  shall  be  three  other  officers,  to  be  called,  respectively,— 

(a)  the  Commissioner  of  Paper  Currency  for  Madras, 

(t)  the  Commissioner  of  Paper  Currency  for  Bombay,  and 

(c)  the  Commissioner  of  Paper  Currency  for  Bangoon. 

4.  The  Governor  General  in  Coon- 
•  Power  to  eatabliBh  circles  ,  .  •  i..  n  ^u. 
of  iwrae,  offices  of  issue  cil  may,  by  notification  m  the  Qazettt 
and  cnntmoy  agencies.               ^j^  India^— 

(a)  establish  districts,  to  be  calted  circles  of  issue,  four  of 
which  circles  shall  include  the  towns  of  CalcattS) 
Madras,  Bombay  and  Rang  Don,  respectively  ; 

(6)  appoint  in  each  circle  some  one  town  to  be  the  place  of 
issue  of  oorrency  notes^  as  hereinafter  provided ; 
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(o)  establish  in  each  such  town  an  offico  or  offices  of  issue  ; 

[d)  establish  in  any  town  situate  in  any  circle  an  office^  to  be 

called  a  currency  agency  ;  and 

(e)  declare  that>  for  the  purposes  of  this  Act,  any  town  (other 

than  Calcutta,  Madras,  Bombay  or  any  town  situate  in 
Burma)  in  which  an  office  of  issue  is  established,  shall 
be  deemed  to  be  situate  within  such  Presidency  as 
is  specified  in  the  order 

5.     (1)  The  Head  Commissioner  of  Paper  Currency  shall  be 

CommiBBioDersand  Deputy      ^^^  ^^^'^^  ^^  <^^^^g^  ^  ^^  circ^®  of   issue 

Commiaaioners  of  Paper  Cor-     which  includes  the  Town  of  Calcutta,  and 

rency  and  Currency  Agents:        ,,       ^  .     .  .  ^  -, 

the  Commissioners  of  Paper  Currency  for 
Madras,  Bombay  and  Rangoon  shall  be  the  officers  in  charge  of  the 
circles  of  issue  which  include  the  Towns  of  Madras,  Bombay  and 
Rangoon,  respectively. 

(2)  For  each  other  circle  of  issue  there  shall  be  an  officer  in 
charge  to  be  called  the  Deputy  Commissioner  of  Paper  Currency 
and  for  each  Currency  Agency  an  officer  to  be  called  the  Currency 
Agent. 

Subordination  of  officers.  <S.     Por  the  purposes  of  this  Act,— 

(a)  the  Commissioners  of  Paper  Currency  for  Madras,  Bombay 

and  Rangoon,  and  the  Deputy  Commissioners  of  Paper 
Currency  in  the  Presidency  of  Fort  William  in  Bengali 
shall  be  subordinate  to  the  Head  Commissioner  of 
Paper  Currency ; 

(b)  the  Deputy  Commissioners  of  P^per  Currency  in  the  Pre- 

sidencies of  Fort  St.  George  and  Bombay,  and  in  the 
Province  of  Burma,  shall  be  subordinate  to  the  Commis- 
sioners of  Paper  Currency  for  Madras,  Bombay  and 
Rangoon,  respectively ;  and 

(c)  the  Currency  Agent  at  any  town  shall  be  subordinate  to  the 
Head  Commissioner,  Commissioner  or  Deputy  Commis- 
sioner, as  the  case  may  be,  of  Paper  Currency  for  the 
circle  of  issue  in  which  that  town  is  situate. 
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7.     All  officers  nnder  this  Act  shall 
Appointment  of  officers.         fc^  appointed  by  the  Grovemor-Gen^ral  in 
ConnciL 

Supply  and  Issue  of  Currency  Notes. 

8.     (1)  The  Head  Commissioner  shall  provide  currency  notes 

of  the  denominational  values  prescribed 

J^L^7:^^^  cZ:     under  this  Act,  and  shall  supply  the  Oom- 

ii^iBBioners  to  provide  and  dis-     uuggioners    and    the    Currency     Agents 

tribute  currenoy  notes.  ''  ° 

subordinate  to  him,  and  the  Deputy  Com- 
missioners, with  such  notes  as  they  need  for  the  purposes  of  this  Act. 

(2)  The  Commissioners  and  Deputy  Commissioners  shall 
supply  the  Currency  Agents  subordinate  to  them,  respectively, 
with  such  notes  as  those  Agents  need  for  the  purposes  of  this  Act. 

(3)  Every  such  note,  other  than  a  currency  note  of  the 
denominational  value  of  five  rupees  issued  from  any  town  not 
situated  in  Burma,  shall  bear  upon  it  the  name  of  the  town  from 
which  it  is  issued. 

9*    The  name  of  the  Head  Commissioner,  of  one  of  the  Com- 
missioners, of  a  Deputy  Commissioner  or 

Signatures    to    currency    ^f  qq^q  ot^gp  person  authorized  by  the 
notes. 

Head   Commissioner,   or  by  one   of  the 

Commissioners,  to     sign  currency  notes,  shall  be  subscribed  to 

every  such  note,  and  may  be  impressed  thereon  by  machinwy,  and 

when  so  impressed  shall  be  deemed  to  be  a  valid  signatare, 

10*    The  officers  in  charge  of  circles  of  issue  shall,  in  their 
respective  circles,  on  the  demand  of  any 

in  charge  of  circles.  of  issue  established  iu  their  respectave 

circles,   currency  notes  of   the  denominational   values  prescribed 
under  this  Act,  in  exchange  for  the  amount  thereof— 

(a)  in  rupees  or  half  rupees  or  in  gold  coin  which  is  legal 
tender  under  the  Indian  Coinage  Act*,  1870,  or 


«  XXni  of  1870, 
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{b)  in  rupees  made  and  declared  to  be  a  legal  tender  under 
the  provisions  of  the  Native  Coinage  Act*,  1876. 

H.    Any  Currency  Agent  to  whom  currency  notes  have  been 

l«ue  of  cnrrenoy  note,  for  «"PP^«^  ""^^^  ««*io°  «  "^7'  «  ^^  thinks 
•aver  or  gold  coin  by  Cut-  fit,  on  the  demand  of  any  person,  issue 
renoy  Agents.  ^  i.«  i  .        . 

from  nis  agency  any  such  notes  m  ex- 
change for  the  amount  thereof  in  any  coin  specified  in  section  10. 

12.  The  officers  in  charge  x>f  circles  of  issue  shall,  on  the 

requisition  of  the  Comptroller  General, 

JiTo/'^c^rXX  '^S'^e  to  *«y  Government  Treasary  cur- 
gold  coin  not  legal  tenderer  pency  notes  in  exchange  for  gold  coin 
gold  bullion. 

which    is   not    legal    tender    under   the 

Indian  Coinage  Actt,  1870,  or  for  gold  bullion  at  the  rate  of  one 

rupee  for  7*53344  grains  troy  of  fine  gold. 

13.  If  the  Secretary  of  State  for  India  in  Council  shall  con- 

sent to  hold  in  gold  coin  or  ballion,  or  in 
,J:r,SdTnr°S,rdt  ^l^er  bamon  or  in  securities  of  the  kinds 
Bilver  bullion  or  securities    mentioned  in  section  20,  the  equivalent  in 

held  by  Secretary  of  State.  ,        ,  ^        .  ,    .      t    -i . 

value  to  notes  issued  m  India  as  a  re- 
serve to  secure  the  payment  of  such  notes,  the  Gk)vernor-General 
in  Council  may  from  time  to  time  direct  that  currency  notes  shall  be 
issued  to  an  amount  equal  to  the  value  of  the  coin,  bullion  and 
securities  so  held  by  the  Secretary  of  State  for  India  in  Council. 

Currency  Notes  where  legal  tender  and  where  payable. 

14«    A  currency  note  of  the   denominational  value   of  five 
rupees,  issued  from  any  town  not  situate 

Ciiprency  notes  where  l^ai    {^^  Burma,  shall  be  a  legal  tender  in  any 
tender* 

place  in  British  India  except  Burma, 

a  currency  note  of  the  denominational  value  of  five  rupees, 
issued  from  any  town  in  Burma,  shall  be  a  l^al  tender  at  any  place 
in  Burma,  and 

a  currency  note  of  any  denominational  value  exceeding  five 
rupees  shall  be  a  legal  tender  at  any  place  within  the  circle  from 
which  the  note  was  issued, 


«  rX  of  1876.  t  XXIII  of  1870. 
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for  the  amoont  expressed  in  the  note,  in  payment  or  <ni  ac- 
count of — 

(a)  any  revenue  or  other  claim,  to  the  amount  of  five  rupees 
or  upwards,  due  to  the  Grovemment  of  India,  and 

(6)  any  sum  of  five  rupees  or  upwards,  due  by  the  Grovemment 
of  India  or  by  any  body  corporate  or  person  in  British 
India : 

Provided  that  no  currency  note  shall  be  deemed  to  be  a  legal 
tender  by  the  Government  of  India  at  any  office  of  issue. 

15.     A  currency  note  shall  be  paj- 

^^Currency  notes  where  pay-      ^ble     at    the    following    offices    of    ISSUe 

namely : — 

(a)  a  currency  note  of  the  denominational  value  of  five 
rupees,  issued  from  any  town  not  situate  in  Burma 
at  any  office  of  issue  not  situate  in  Burma  ; 

(6)  a  currency  note  of  the  denominational  value  of  live 
rupees,  issued  from  any  town  in  Burma,  only  at  an 
office  of  issue  in  such  town ; 

(c)  a  currency  note  of  any  denominational  value  exceeding 
five  rupees,  at  an  office  of  issue  in  the  town  from 
which  it  was  issued  and  also,  unless  issued  from  any 
town  in  Burma,  at  an  ofiice  of  issue  in  the  Presidency- 
town  of  the  Presidency  within  which  such  town  is 
situate. 

16.  For  the  purposes  of  sections  14  and  15,  currency  notes 

issued  from  any  currency  agency  shall  be 
Gnrrenoy  notes  issned  from      .  i.,  ,  •  ji.  xt-i. 

currency     agencies    where     aeemed  to  have  been  issuexl  from  the  town 

deemed  to  be  issued.  appointed    under    section  4   to  be  the 

place  of  issue  in  the  circle  of  issue  in  which  that  agency  is  estab- 
lished. 

Reserve. 

17.  The  whole  amount  of  currency  notes  at  any  time  in  ci^ 

culation  shall  not  exceed  the  total 
.eST  •t:"be"''e" Vto  ^niount  represented  by  the  sovereigns, 
amount  of  currency  notes  in    jj^jf  sovereigns,  rupees,  and  half  rupees 

and  gold  bullion,  and  the  sum  expended 
in  the  purchase  of  the  silver  bullion   and  securities,  which  are  for 
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the  time  being  held  by  the  Secretary  of  State  for  India  in  Council 
and  by  the  Governor-General  in  Council  as  a  reserve  to  provide  for 
the  satisfaction  and  discharge  of  the  said  notes,  and  the  said  notes 
shall  be  deemed  to  have  been  issued  on  the  credit  of  the  Govern- 
ment  of  India  as  well  as  on  the  security  of  the  said  coin^  bullion 
and  securities  : 

Provided  that,  for  the  purposes  of  this  section,  currency  notes 
which  have  not  been  presented  for  payment,  in  the  case  of  notes  of 
any  denominational  value  not  exceeding  one  hundred  rupees  within 
forty  years,  and  in  the  case  of  notes  of  any  denominational  value 
exceeding  one  hundred  rupees  within  one  hundred  years,  from  the 
first  day  of  April  following  the  date  of  their  issue,  shall  be  deemed 
not  to  be  in  circulation  : 

Provided  further  that  all  notes  which  are  declared  under  the 
first  proviso  to  this  section  not  to  be  in  circulation  shall  be  deemed 
to  have  been  issued  on  the  credit  of  the  Government  of  India  and 
shall,  if  subsequently  presented  for  payment  be  paid  from  the 
revenues  of  the  Government  of  India. 

18.  Subject  to  the  provisions  of  section  17,  the  Governor- 

General  in  Council  may  at  any  time,  if  he 
jTXo^ifj^^."'  """    tt|»k«  it  expedient,  convert  any  of  the 

coin  or  bullion  for  the  time  being  held 
by  him  as  a  part  of  the  reserve  into  coin  of  any  of  the  kinds 
mentioned  in  section  10  or  into  gold  or  silver  bullion. 

19.  If  any  coin  or  bulUon  held  by  the  Secretary  of  State  for 
^  .       J  u  11-     *^  India   in   Council    or  by   the  Govemor- 

Coin  and  bmhon  to  remain  *^ 

part  of  reserve  during  transit    General  in  Council  as  part  of  the  reserve 

between  England  and  India.       .,  ..ii^.in         ^  -«. 

IS  transmitted  by  the  Secretary  of  State 
for  India  in  Council  to  the  Governor-General  in  Council  or  by  the 
Governor-General  in  Council  to  the  Secretary  of  State  for  India 
in  Council,  it  shall  be  deemed  during  the  period  of  tramsmission 
to  remain  part  of  the  reserve  referred  to  in  section  17. 

20.  The  securities  mentioned  in  section  17  shall  be  securities 

of  the  United  Kingdom  of  Great  Britain 
Ue!fS'^t;tr'4::rve.    and  Irelandorof  theGovemmentoflndia, 

or  securities  issued  by  the  Secretary  of 
State  Sot  India  in  Council  under  the  authority  of  Act  of  Pai^liameijil} 
2 
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10  ACT  HO.  in  OP  1905. 

and  charged  on  the  revenues  of  India,  and  the  value  of  them  at 
the  price  at  which  they  are  purchased  shall  not  exceed  one  hundred 
and  twenty  millions  of  rupees  : 

Provided  that  the  value  at  such  price  as  aforesaid  of  such  of 
the  said  securities  as  are  not  securities  of  the  Government  of  India 
shall  at  no  time  exceed  twenty  millions  of  rupees. 

91.    The  securities   purchased   by    the  Governor-General  in 

Council  shall  be  securities  of  the  Govem- 
Tmsteee  of  Indian  seonri-  i.     r   t   j-  j     t.   n    i_      i    1 1   i     xi 

ties  pnrchaied  nnder  Act.  ment  Of  India,  and  shall   be  held  by  the 

Head  Commissioner  and  the  Master  of 
the  Mint  at  Calcutta,  or  of  such  other  Mint  as  the  Governor- 
General  in  Council  may  direct  in  this  behalf,  in  trust  for  the  Secre- 
tary of  State  for  India  in  Council. 

22.     (1)   The  Head  Commissioner   may,   at   any   time,  when 

ordered  so  to  do  by  the  Governor-General 
Power  to  sell  and  replace      •     r»  'in         j  j.  ^  ^  .% 

Indian  flecnrities.  '"  Oouncil,  sell  and  djspose  of  any  of  the 

securitieo  held  under  section  21. 

(2)  For  the  purpose  of  efEecting  such  sales,  the  Master  of  the 
Mint  at  Calcutta  or  of  such  other  Mint  as  aforesaid  shall,  on  a 
request  in  writing  from  the  Head  Commissioner,  at  all  times  sign 
and  endorse  the  securities,  and  the  Head  Commissioner,  if  so 
directed  by  the  Governor-General  in  Council,  may  purchase  securi- 
ties of  the  Government  of  India  to  replace  such  sales. 

28.     An  account  showing  the  amount  of  the  interest  accruing 

on  the   securities  held    as   part  of  the 

Acoonnt  of  interest  on  Been-     reserve  under  this  Act,  and  the  expenses 

^^  and  charges  incidental  thereto,  shall  be 

rendered  annually  by  the  Head   Commissioner  to  theGovemo^ 

(General  in  Council,  and  published  annually  in  tho  Gazette  of  India, 

Private  Bills  payable  h  Bearer  on  Demand, 

24-     No  person  in  British  India  shall  draw,  accept,  make  or 

issue  any  bill  of  exchange,  hundi>  promis- 
Prohibition  of  issne  of  pri-  i   j.       ^i  l 

vate  bills  or  notes  payable  to    sory  note  or  engagement  for  the  payment 
beam  on  demand.  ^f  ^^^^^  payable  to    bearer  on  dtoand, 

or  borrow,  owe  or  take  up  any  sum  or  sums  of  money  on  the  bilk, 
Jmndis  or  notes  payable  to  bearer  on  demand}  of  aay  such  person : 


Digitized  by 


Google 


ACT   NO.   Ill  ow  1906.  11 

Provided  that  cheques  or  drafts^  payable  to  bearer  on  demand 
or  otherwise^  may  be  drawn  on  bankers^  shroffs  or  agents  by  their 
customers  or  constituents,  in  respect  of  deposits  of  money  in  the 
hands  of  those  bankers,  shroffs  or  agents  and  held  by  them  at 
the  credit  and  disposal  of  the  persons  drawing  such  cheques  or 
drafts. 

26.  (I)   Any  person  contravening  the  provisions  of  section  24 

shall,  on  conviction  by  a  Presidency  Ma- 
Penalty  for  issuiDg  such  .  ■»*-  . 
bills  or  notes  And  institntion  gistrate  or  a  Magistrate  of  the  first  clasS; 
of  prosecutions.  ^  punishable  with  a  fine  equal  to  the 
amount  of  the  bill^  hundi^  note  or  engagement  in  ruspect  whereof 
the  offence  is  committed. 

(2)  Every  prosecution  under  this  section  shall  be  instituted 
by  the  officer  in  charge  of  the  circle  of  issue  in  which  the  bill, 
hundi.  note  or  engagement  is  drawn^  accepted,  made  or  issued. 

8upple7nentary  Provisioiw. 

26.     An  abstract  of  the  accounts  of 
Abstracts  of  uccoautH.  the  Department  of  Paper  Currency,  show- 

ing— 

(a)  the  whole  amount  of  currency  notes  in  circulation, 
(h)  the  amount  of  coin  and  bullion  reserved,  distinguishing 
gold  from  silver,  and  showing  separately  the  amount 
of  coin  or  bullion  held  by  the  Secretary  of  State  for 
India  in  Council,  or  in  transit  from  or  to  India,  or  in 
the  custody  of  the  Mint  Master  durinpf  coinage,  and 

(o)  the  nominal  value  of,  and  the  price  paid  for,  the  securi- 
ties held  as  a  part  of  the  reserve,  showing  separately 
those  held  by  the  Secretary  of  State  for  India  in 
Council  and  those  held  in  India  under  section  21 , 

shall  be  made  up  four  times  in  each  month  by  the  Head 
Commissioner,  and  published,  as  soon  as  may  be,  in  the  Gazette  of 
India. 

27.  (1)  The  Gk)vemor-General  in  Council   may  make  rales 

to  carry  out  the  purposes  and  objects  of 
Power  to  inake  pules.  this  Act. 
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(2)  In  particular  and  without  prejudice  to  the  generality  of 
the  foregoing  power,  such  rules  may — 

(a)  fix  the  denominational  values  (not  being  less  than  five 

rupees)  for  which  currency  notes  shall  be  issued ; 

(b)  provide  for   the  alteration  of  the  limits  of  any  of  the 

circles  of  issue  ;  and 

(c)  declare  the  places  at   which   currency   notes  shall  be 

issued. 

(8)  Every  such  rule  shall  be  published  in  the  Gazette  of 
India,  and  on  such  publication  shall  have  effect  as  if  enacted  in 
this  Act. 

28.  The  enactments  mentioned  in  the  Schedule  are  hereby 

repealed   to  the   extent  specified  in  the 
^^^  ^*  last  column  thereof  : 

Provided  that  all  securities  purchased  and  notes  issued  under 
the  Indian  Paper  Currency  Act*,  1882,  or  any  act  thereby  repealed 
shall,  if  undisposed  of  or  in  circulation  at  the  commencement  of 
this  Act,  be  deemed  to  liave  been  respectively  purchased  and 
issued  under  this  Act. 

2}ran8fer  of  Office  of  Issue  from  Allahabad  to  Cawnpore. 

And  whereas  it  is  proposed  to  close  the  office  of  issue  at  present 
established  in  the  town  of  Allahabad  and  to  establish  in  liea 
thereof  an  office  of  issue  in  the  town  of  Cawnpore ;  It  is  hereby 
farther  enacted  as  follows  ; — 

29.  Por  the  purpose  of  sections  14  and  15,  a  currency  note 

issued  from  the  office  of  issue  in  the  town 
n.»SjrcyoSt!:'J:S  of  Allahabad  prior  to  the  date  of  the 
prior  to  oioBing  of  AUahabad  closing  of  such  office  shall,  notwithstand- 
ing anything  hereinbefore  contained,  be 
deemed,  from  the  date  of  the  establishment  of  an  office  of  issae 
in  the  town  of  Cawnpore,  to  have  been  issued  from  sncb  last* 
mentioned  office. 


•  XX  of  1882. 
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THE  SCHEDULE. 

Enactments  Repealed. 

{See  section  28J. 

Year. 

No. 

Short  title. 

Extent  of  repeal. 

1883 

XX 

The  Indian  Paper  Currencv   Act, 
1882. 

So  much  as  h  unrepealed . 

1893 

VllI 

The  Indian    Coinage  and  Paper 
Currency  Act,  1898. 

So  much  as  relates  to  the 
Indian   Paper  Currency 

Anf.    1HA9 

1886 

XXI 

The  Indian  Paper   Currency  Act 
Amendment  Act,  1896. 

The  whole. 

1899 
1900 

XXII 
VIII 

The  Indian    Coinage  and  Paper 
Currency  Act,  1899. 

The  Indian  Paper  Currency  Act, 
1900. 

So  much  as  relates  to  the 
Indian  Paper  Currency 
Act,  1882. 

So  much  as  is  unrepealed. 

1902 

IX 

The  Indian  Paper  Currency   Act, 
1902. 

The  whole. 

1903 

VI 

The     Indian     Paper     Currency 
(Amendment)  Act,  1903. 

The  whole. 

f 

Act  Ho.  IV  of  1905. 

An  Act  io  provide  for  investing  the  Railway  Board  with 
certain  powers  or  functions  under  the  Indian  Railways 
Act,  1890. 

(Received  the  assent  of  the  Governor- General  on  the  22nd  March  1906.) 

Whereas  a  Railway  Board  has  been  constituted  for  control- 
ling the  administration  of  railways  in  India,  and  it  is  expedient  to 
provide  for  investing  such  Board  with  certain  powers  or  functions 
under  the  Indian  Railways  Act*,  1890;  It  is  hereby  enacted  as 
follows : — 

1.    (1)  This  Act  may   be  called  the 
Short  title  and  construction.    Indian  Railway  Board  Act,  1905 ;  and 

(2)  It  shall  be  read  with,  and  taken  as  part  of,  the  Indian 
RaUways  Act,  1890- 

*  IX  of  1890. 
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2.     The  Governor-General  in  Council 

Investment      of     Bail  way  .  ./•        . 

Board    with    powers    under     ^^Jf   *>7   notification    in     the    Gazette  of 
Indian  Bailways  Act,  1890.         j^i^^    -^^^^^  ^^^  j^^j^^^  ^^^^^^   ^.^^^ 

absolntely  or  subject  to  conditions^ — 

(a)  with  all  or  any  of  the  powers  or  functions  of  the  Governor- 
General  in  Council  under  the  Indian  Kailways  Act, 
1890,  with  respect  to  all  or  any  railways,  and 

(6)  with  the  power  of  the  officer  referred  to  in  section  47  of 
the  said  Act  to  make  general  rules  for  railways  admi- 
nistered by  the  Government. 

3.     Any  notice,   determination,  direction,  requisition,  appoint- 
ment, expression   of  opinion,  approval  or 

Mode  of   signifying    com-  i.-         x     i.         •  -       •/»    i  .-• 

munications  from  the  Rail-  sanction,  to  be  given  or  signified  on  the 
way  Board.  j^rt  of  the  Railway  Board,  for  any  of  the 

purposes  of,  or  in  relation  to.  any  powers  or  functions  with  which  it 
may  be  invested  by  notification  under  section  2,  shall  be  sufficient 
and  binding  if  in  writing  signed  by  the  Secretary  to  the  Railway 
Boards  or  by  any  other  person  authorized  by  the  said  Railway  Board 
to  act  in  its  behalf  in  respect  of  the  matters  to  which  such  authorisa- 
tion may  relate ;  and  the  said  Railway  Board  shall  not  in  any  case 
be  bound  in  respect  of  any  of  the  matters  aforesaid  unless  by 
some  writing  signed  in  manner  aforesaid. 
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ACT  Vd.  ▼  of  1908. 

(Received  the  ftsseut  of  the  Governor  General  on  the  18th  July  1905.)    - 

An  Act  further  to  amend  the  Indian  Articles  of  War, 

Whbbkas  it  is  expedient  further  to  amend  the  Indian  Articles 
of  War*  ;  It  is  hereby  enacted  as  follows  : 

1.    This    may  be    called    the  Indian 
Short  title.  .  "^ 

Articles  of  War  (Amendment)  Act,  1905. 

2.    In  Article  4,  sub-ai  tide  (I),  clause  (6),    and  in  trticlc  161 
,    ,     ,.  ,     ^     of  the     Indian   Articles   of   War,  for  the 

Aiucndmeut   of  articles  4  ...  .       .  '      v     . . 

and  161  of   Indian   Articles     WOrds    "  division    or    district''    th^    WOrdg 

**  division,   district   or  brigade"  fchall     L© 

substituted. 


ACT  Vo.  VI  of  1905. 

(Received  the  assent  of  the  Governor  General  on  the  20th  September  1905.) 

An  Act  further  to  amend  the  Court-feea  Act,  1$70. 

Whereas  it  is  expedient  .further  to  amend  the  Court*f  ees  Act*, 
1870 ;  It  is  hereby  enacted  as  follows  : 

1.    This  Act  may  be  called  the  Court- 
fees  (Amendment)  Act,  1905. 
2.    In  Section  7,  subrhoad  xi,  of  the  Court-fees  Act,  1870,— 

Amendinent  of  Section  7,     f^)     after  clause fc),  the  following  clause 
Act  VII,  1870.  shall  be  in^ei-ted,  namely  : 

"  (cc)  for  the  recovery  of  in^moveable  property  from  a 
tenant,  including  a  tenant  holding  over  after  the  determination  of 
a  tenancy  ;"  and 

(2)  for  the  word  **  land",  in  both  places  in  which  it 
occurs,  the  words  "  immoveable  property*'  shall  be  substituted. 


»  Act  V  of  1869.  •  Act  VJI  of  1870, 
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ACT  na  vzz  or  idos. 

(Beoeirod  the  assent  of  the  Governor-General  on  tlie  29th  September  1905.) 

Ath  Act  to  make  certcUn  provisioiut  regarding  the  application  of  the 
law  in  force  in  the  Province  of  Eastern  Bengal  and  Assam  and 
in  certain  territory  transferred  from  the  Central  Provinces 
to  Bengal. 

Whurbas  by  proclamatioa  No.  2882^  dated  the  1st  September, 
1905j  the  Governor-General,  with  the  sanction  of  HIr  Majesty^  has 
been  pleased  to  constitato  the  Province  of  Assam^  being  the  terri- 
tories mentioned  in  tJcheduIe  A,  to  be,  for  the  purposes  of  the  Indian 
Councils  Act,  1861,  a  Province  to  which  the  provisions  of  that  Act 
touching  the  making  of  laws  and  regulations  for  the  peace  and 
good  order  of  the  Presidencies  of  Fort  St.  George  and  Bombay 
shall  be  applicable,  and  to  direct  that  the  said  Province  shall  be 
called  the  Province  of  Eastern  Bengal  and  Assam,  and  further  to 
appoint  a  Lieutenant-Governor  of  that  Province; 

And  whereas  by  the  said  Proclamation  the  Governor-General 
in  Council^  with  the  like  sanction  has  been  pleased  to  declare  and 
appoint  that  upon  the  constitution  of  the  said  Province  of  Eastern 
Bengal  and  Assam^  the  districts  mentioned  in  Schedule  B  shall  cease 
to  be  subject  to  or  included  within  the  limits  oi^  the  Lieutenant 
Governorship  of  the  Province  of  Eastern  Bengal  and  Assam; 

And  whereas^  by  Proclamation  No.  2838,  dated  the  1st  Sep- 
tember 1905,  the  Governor-General  in  Council  has  been  pleased  to 
declare  and  appoint  that  the  territory  mentioned  in  Schedule  C  shall 
cease  to  form  part  of  the  Central  Provinces  and  shall  be  snbjec- 
to  and  included  within  the  Umits  of  the  Bengal  Division  of  the 
Presidency  of  Port  William ; 

And  whereas  it  is  expedient  to  make  certain  provisions  regard- 
ing the  application  of  the  law  in  force  in  the  territories  affected 
by  the  said  Proclamations ; 

It  is  hereby  enacted  as  follows  :— 

_        ,      ^  -1.    (1)  This  Act  may  be  called  the 

Short  title  and  commence*  , 

ment.  Bengal  and  Assam  Laws  Act,  IG05 ;  ana, 

(2)  It  shall  come  into  force  on  the  sixteenth  day  of  October  1905. 
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2.  The  Proclamations  referred  to  in  the  preamble  shall  not 

be  deemed  to  have  effected  any  change 
«»tion°Jeo^^  *^^*      in    the    territorial    application    of    any 

enactment  notwithstanding  that  snch 
enactment  may  be  expressed  to  apply  or  extend  to  the  territories 
for  the  time  being  under  a  particular  administration. 

3.  All  enactments,  and  all  notifications,  orders,  schemes,  rules, 

forms,  and   by-laws   issued,  made  or  pre- 

CoLStrnotion      of     certain  .._         _  i-i*  ^ 

f^ferences  in  enactments  in    scnoed  under  enactments,  which  immedi* 
S^h^SB^ro:"'"    ately  before  the  commencement  of  this 

Act,  were  in  force  in,  or  prescribed  for, 
any  of  the  territory  mentioned  in  Schedules  A,  B  and  C,  shall,  in 
their  application  to  that  territory,  be  construed  as  if  references 
therein  to  the  authorities,  territories  or  Gazettes  mentioned  in 
column  I  of  Schedule  D,  where  references  to  the  Huth<^irities,  or 
Gazettes,  respectively  mentioned  opposite  thereto  in  column  2  of 
that  Schedule* 

4.  (1)  There  shall  be  a  Board  of  Revenue  for  the  Province  of 

_      .     .         ,  Eastern  Ben^^al  and  Assam,  to  which  the 

CoostitatiOQ  and  powers  of  , 

Board  of  Ke venue  iu  Eastern     provisions     of     the    Ben^^il     Board     of 

engai  an      ssam.  Revenue  Regulation,  1822,  and  the  Bengal 

Board  of  Revenue  Act,  1850,  shall,  so  far  as  may  be,  applv. 

(2)  The  said  Board  of  Revenue  shall  discharge  iu  respect  of 
the  territory  mentioned  in  Schedule  B  all  the  functions  which, 
immediately  before  the  commencement  of  this  Act,  were  vested  in 
or  exerciseable  by  the  Board  of  Revenue  for  the  Lower  Pro- 
vinces of  the  Presidency  of  Fort  Wil  iam  in  Bengal,  and  in  respect 
of  the  whole  or  any  portion  of  the  territory  mentioned  in  Schedule 
A  such  of  the  functions  which  at  the  same  date  were  vested  in  or 
exerciseable  by  the  Chief  Commissioner  of  Assa  ti  as  the  Local 
Government  may,  with  the  previous  sanction  of  the  Governor- 
General  in  Council,  delegate  to  it. 

5.  For  the  purpose  o^'  facilitating  the  application  to  any  of  the 

territory  mentioned  in  Schedule  A,  B  or 
Powers  to  Courts  and  local  '  ,  i    ,        xi 

Goremments  for  facilitating     O  ot  any  enactment  passed  before  the  com* 
application  of  enactments.        ^lencement  of  this  Act,  or  cf  any  notieca- 
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tion/  oider^  scheme,  rule,  t'orm  or  by-law  madd  under  any  such 
ttiactment, — 

(a)  Any  Co^irt  may,  subject  to  the  other  provisions '  of  this 
Act,  construe  the  enactment,  notification,  order,  schene,  rule, 
form  or  by-law  with  such  alterations,  not  affecting  the  substaooe, 
as  may  be  necessary  or  proper  ^to  adapt  it  to  the  matter  before 
the  Courts ;  and 

(5)  The  Local  Government  may,  by  notification  in  the  local 
official  Gazette,  direct  by  what  officer  any  authority  or  power  shall 
be  exerci  eable  and  any  such  notification  shall  have  effect  as  if 
enacted  in  this  Act. 

6.  Nothing  in  th:8   Act  shall  affect  any  proceedin^if  which, 

-    ..  ,.  at  the  commencement  t'lereof,  is  pending 

Pending  prooeedinga.  '^  ^ 

in  or  in  respect  of  any  of  the  territory  men^ 
tioned  in  Schedule  A,B  or  C  ;  and  every  snch  proceeding  shall  be 
continued  as  if  this  Act  had  not  been  passed. 

7.  The  enactments  specified  in  Schedule  B  are  hereby  repeal* 
ed  to  the  extent,  mentioned  in  the  fourth 
column  thereof. 


SCHEDULE  A. 

The  Province  of  Assam. 

The  Districts  of  Goalpora,  Eammp,  Darrang,  Nowgoog, 
Sibsagar,  Lakhimpur,  Sylhet,  Cachar,  Garo  Hills,  Khashia  and 
Jaintia  Hills,  Naga  Hills  and  Lushai  Hills. 


SCHEDULE  B. 

Territory  transferred  from  Bengal  to  the  Province  of  Eastern 
Bengal  and  Assam. 

The  Districts  of  Dacca,  Mymensingh,  Faridpwer  Bmkm gunge, 
Tippera,  Naokhali,  Chittagong,  the  Chittagong  Hill  Trads,  Raj- 
.jdhahi,  Dinajpur,  Jalpaiguri,  Bangpur,  Begra,  Pabna  and  Malda. 
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SCHBDOLE  C. 

Territory  transferred  from  the  Central  Provinces  to  Bengal* 

The  S^mbalpar  District  (except  the  Cbandarpar,  Fadampvr 
fijtata  and  tue  Phaijhar  ZamindariJ . 


SCHEDULE  D. 
[See  section  8.) 

Part  L 

Construction  of  enactments,  etc.,  in  force  in  territories 
mentioned  in  Schedules  A  and  B. 


X. — Tbe  Local  Goverument  of  Ben*' 

11.— The     Local     Government 

Assam.   .,  J 


en*'^ 
off 


r 


HI.-- The  Board  of  BeTenne  of  Ben- 
gal. 

IV.— The  Chief  Controlling  Bevenue- ' 
anthoritj  or  the  Chief  Beve- 
nne-anthority. 


-AU  offlcem  and  official  bodies 
not  mentinned  in  the  fore- 
going clanses  I  to  IT  (ex- 
cept the  Treasurer  of  Chari- 
table Endowments)  whoso 
authority  extended,  immedi- 
ately before  the  commence* 
ment  of  this  Act,  over  the 
Province  of  Bengal  generally, 
^  inclusive  of  the  territory 
mentioned  in  Schedule  B.      (^ 


The  Local  Government  of  the  Pro?iBe# 
of  Eastern  Bengal  and   Assam. 


(a)  The  Looal  Government  of  the  Pro- 
vince of  Eastern  Bengal  and 
Assam  in  the  territories  men* 
tioned  in  Schedule  A. 

(h)  The  Board  of  Bevenue  of  the  Pro* 
vinoe  of  Eastern  Bengal  andk 
Assam  in  tbe  territories  men- 
tioned in  Schedule  B. 

(a)  The  respective  officers  who,   imme- 

diately before  the  oommenoe- 
meut  of  this  Act,  exercised 
similar  functions  in  the  Province 
of  Assam,  or 

(b)  Such    other    officers,    respectively 

as  the  Looal  Government  of  the 
Province  of  Eastern  Bengal  and 
Assam  may,  by  notification  in 
the  local  official  ^^azette,  ap- 
point in  this  behalf. 


VI. — ^The    Chief  Commissionership  of  The  territory  mentioned  in  Sf^hedule  A. 
Assam. 
VII.— The  local  official  Gazettes  (Eng-" 
lish  or  Vemacular,a8  the  case 
may  be)  of  the  Government 

'  of  Bengal. 

Till.— The  local  official  Oazettoa  (Eng- 
lish or  Vernacular,  as  the 
ease  may  be)  of  the  Govern- 

meni  of  Assam. J 


The  loe^l  official  Gazettes  (English  or 
Vernacular,  as  the  case  may  be)  of  the 
Government  of  the  Province  of  Eastern 
Bengal  and  Assam. 
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pabt  n. 

Construction  of  enactments,  etc.^  in  force  in  the  territory 
mentiojied  in  Schedule  C. 


I. — The   local     GoTemment    of   the 
Central  Provinces. 

II.— The  Conrt  of  Wards  of  the  Cen»^ 
tral  ProvinceB. 

HI. — The  Superintendent  of  Govern - 
n'enfc   Wards   in  the  Central  I 
Provinces.  \ 

IV.— The  Chief  Controlling  Reveuue 
authority,  or  the  Chief  Reve- 
nue authority  of  the  Central 
Provinces.  J 

V. — The  Judicial  Commissioner  of  the 
v-Central  Provinces. 

VI. — All  officers  and  official  bodies  f 
not    mentioned  in  the  fore- 
going clauses   I  to  V   (except 
the  Treasurer   of  Charitable 
endowments)  whose  aatbority 
extended,  immediately  before 
the    commencement    of  this 
^ct,    over  the   Central  Pro- 
vinces generally    inclusive  of 
♦he    territory    mentioned  in 
Schedule  C. 
VII.— The  local  official  Gazettes,  English 
or     Vernacular,    as    the    caHC 
mHv  1)o)   of  the  Government  of 
the  Central  Provinces. 


The  Local  Government  of  BengaL 


The  Board  of  Revenue  of  Bengal. 


The   High  Court   of  Judicature  at*  Foft 
William  in  Bengal. 

(a).  The  respective  officers  who  im« 
mediately  before  the  oommenoe* 
ment  of  this  Act,  ezej'ciae^ 
similar  functions  in  the  Pro- 
vince of  Bengal,  or. 


(b). 


Such  other  officers,    respeotivelf. 
as   the    Local    Government    of 


Bengal  may,  by   notification  in 
the  local  official  Crazette,appoiBt 
in  this  behalf. 
The    local  official    Gazettes  (English   or 

Vernscular,  as  the  case  may  be)  of  the 

Government  of  Bengal. 


SCHEDULE  E. 

Enactments  Repealed. 

[See  section  7.) 


Year. 


1874. 

1874. 
1876. 


Subject  or  short 
title. 


I 


Extent  of  repeal. 


VIII 

XII 
XX 


The  Assam  CJhief  Commis-  The  whole  Act. 
I    sionership  Act,  1874.         i 
;  The  Sylhet  Act,  1874        ...;  The  whole  Act. 
\  The     Central      Provinces  The  second  sentence  of  Section  t 


Laws  Act,  1876. 


and  column  4  of   Schedule  A,  bk 
80  far  as  they  apply    to  the  i 
tory  mentioned  in  Schedule  C. 
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ACTS  OF  THE  GOVERNOR  OP  PORT  St.  GEORGE  IN  GOUHGIL. 


Madras  Aot  Ho.  Z  of  1905. 

Becwived  the  assent  of  the  Governor  on  the  Slst  March  1905. 


An  Act  to  amend  the  Madras  Abkari  Act  I  of  1 886. 

« 
Whereas  it  is  expedient  to  amend  the  Madras  Abkari  Act 

1886    (hereinafter    referred  to  as   ''the 

Preamble.  Said  Act ") ;    It    is    hereby  enacted    as 

follows: 

1.  This  Act    may   be  cited  as  the 
Short  title.                         Madras  Abkari  (Amendment)  Act,  1906. 

2.  The  following  shall  be  inserted  in 
Insertion  of  a  new  section 

after  section  6.  the  said  Act  as  section  &'A  : 

5-A.    The  Governor  in  Council    may,  by  notification,   and 

subject  to  such  conditions  as  may  be  pre- 

Power  of   Local    Govern-  .r    -i  •  i  j..^     x-  it 

ment  to  authorize  officers  to    Rcnbed  in  such  notification,  empower  all 

admit    persons    arrested    to     ^j.  ^^y  ^f  the  officers  or   claSSCS  of  officers 

or  persons  mentioned  in  section  34,  either 
by  name  or  in  virtue  of  their  offices  throughout  the  Presidency  or 
in  any  local  area,  to  admit  a  person  arrested  under  that  section  to 
bail  to  appear,  when  summoned  or  otherwise  directed,  before  an 
Abkari  officer  having  jurisdiction  to  enquire  into  the  offence  for 
which  such  person  has  been  arrested,  and  may  cancel  or  vary  such 
notification. 

Addition  of  a  proviso  to  8.     The  following  shall  be  added  as 

section  84.  a  proviso   to  section  34  of  the  said  Act : 

Provided  that  if  the  officer  or  person  making  the  arrest  under 
this  section  be  not  empowered  under  sec- 
Bon^'^rg'^rbVng'er  tion  5.A  to  admit  to  bail,  the  person  ar- 
powered  under  section  5-A.  rested  shall  be  forthwith  forwarded  to  an 
officer  so  empowered  if  there  be  such  an  officer  within  a  distance 
9f  five  miles  from  the  place  where  such  arrest  took  place. 
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And  it  shall  be  the  duty  of  sach  officer  empowered  as  aforesaid 
to  admit  such  person  to  bail  if  sufficient  bail  be  tendered  for  his 
appearance  before  an  Abkari  officer  having  jurisdiction  to  enquire 
into  the  case. 

4.    In  aection  40,  sub^eetio^^i^),  of  the  said  Act  between  the 

words  accepted   under  the  provisions  of 
Amendmeiit  of  secHon  40.  «^         ,     ,  ,  <.    ^.     •  i    ,«     ^  * 

section  81  and  the  toord  forthwith  the  joU 

lowing  words  ahaU  be  inaerted,  namely: 

or  of  section  34; 

and  in  subsection  (8)  between  the  words  on  bail  and  the  words  sach 
officer  the  following  words  shall  be  inserted,  mamely. 

or    when  such    Abkari  officer   as  aforesaid   has    himself 
made  the  arrest. 

Addition  of  a   proviso  to  6.     The  following  shall  be  inserted  as 

"®^*^  ^-  a  proviso   to  section  40  of  the  snid  Act : 

Provided  that  if  such  enquiry  is  not  commenced  and  oomplet* 

ed  on  the  day  on  which  such  person  is  ar- 
Power  of  Abkari  officer  to  x  j  i_  .    i  kx  i.^ 

admit  persons  to  batt  to  ap-     nested  by  or  is  brought  or  appears  before 

SSS.^:"4S^i:t'ir"    ««^«h  ^^^''  ^^^''  *h««»'d  officer  shall, 

if  sufficient  liail  be  tendered  for  the  ap- 
pearance of  the  person  arrested,  admit  the  said  person  to  ijail  to 
appear  on  any  subsequent  day  before  himself  or  any  other  Abkari 
officer  having  jurisdiction  to  enquire  into  the  case. 


Madras  Act  Vc  H  of  1905. 


Act  op  the  Govbrnor  op  Fort  St.  George  in  Coukcil. 


Received  the  assent  of  the  Governor  on  the  I9th  April  1905. 
PHE  MADRAS  PORT  TRUST  ACT,  1905. 
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MadMs  Aot  Vo.  n  of  1905. 

An  Act  to  amend  and  consolidate  the  law  relating 
to  the  Port  of  Madras. 
Whereas  it  is  exepedient  to  amend  and  consolidate  the  law 
J.  relating  to    the  regulation,  cooservanoy 

and  improvement  of  the  Port  of  Madras ; 
It  is  hereby  enacted  as  follows  : — 


Chapter  I. 
Pbbliminary. 

Short  title  '  *  '^^  ^^  °^*^  ^^  called  the  Madras 

Port  Trust  Act,  1 905. 

2.    This  Act  shall  come  into  force  on  such  date;a8  the  Local 
Government  may,  by  notification  in  the 

Commenoement.  o.    ^  r^        .        ,. 

Fort  8t.  George  Gazette,  direct. 

3.     On  the  coming  into  force  of  this 
Enactments  repealed.  ,       .    ^  .rti.r^ii^^,. 

Act,  the  Acts  specified  m  Schedule  I  shall 

be  repealed. 

4*  References  in  any  Act  or  instrument  to  any  of  the  Acts 
repealed  by  this  Act  or  to  any  provision 
of  any  of  such  Acts  shall  be  construed  as 
references  to  this  Act  or  to  the  corresponding  provisions  of  this 
Act  and  all  notifications  published;  proclamations  or  certificates 
issued,  powers  conferred,  forms  prescribed,  local  limits  defined, 
offices  established,  by-laws,  orders,  rulesland  appointments  made, 
engagements  entered  into,  licenses  or  permits  granted,  and  other 
things  duly  done  under  any  of  such  enactments,  shall  be  deemed, 
so  far  as  the  same  are  consistent  with  the  provisions  of  this  Act, 
to  have  been  respectively  published,  issued,  conferred,  prescribed, 
defined,  established,  made,  entered  into,  granted  or  done  under  the 
provisions  of  this  Act. 

5.     In  this  Act,  unless  there  be  some- 
thing repugnant  in  the  subject  or  context. 


Interpretation  claiifle- 


Board.* 


(1)  *•  Board*'  means  the  Trustees  of 
^  the  Port  of  Madras  appointed  under  this 
Act ; 
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(2)  ''Chief  OfBcer  of  Castoms''  denotes  the  chief  executive 

«ra.«..«iru»^_^«^^      .t    offiooT  of  Sea  Gastoms  for  the  Port  of 
"  OhieCIOfBder  of  Costoms.'* 

Madras  for  the  time  being; 

(3)  '*  Dock''  includes  basins,  looksi  cats,  entrancesj  gracing 
„j^j^„  docks,  graving  blocks,  inclined  planee, 

patent  slips,  grid-irons,  qnays,  warehouses, 
and  other  works  and  things  appertaining  to  any  dock,  and  also 
denotes  the  portion  of  the  sea  enclosed  by  the  arms  or  groynes  of 
the  harbour; 

„-.    ,  „  (4)  ''Goods"  means    and    inclades 

liOOOB. 

every  kind  of  moveable  property ; 

(5}  ''Harbonr''   means  the  artificial   harbour  at  Madras 

**n  him  **  consisting  of  the  enclosing  groynes  and 

the  enclosedlspace  and  the  corresponding 

foreshore  east  of  the  beach  road  and  all  buildings,  structuresi  and 

appliances  provided  by  the  Local  Goverment  or  the  Board  for  the 

purposes  of  the  Harbour  and  of  the  vessels  using  it ; 

,     ,  „  (6)  "  Land"  includes  the  bed  of  the 

••Land," 

sea  below  high  water*mark ; 

(7)  "  Master,"  when  used  in  relation  to  any  vessel  means 

any  person  having  for  the  time  being  the 
charge  or  control   of  such  vessel  except  a 
pilot  or  harbour-master ; 

(8)  '*  Owner,"  when  used  in  relation  to  goods,  includes 

any  consignor,  consignee,  shipper  or  agent 

for  the  sale,custody,  loading  or  unloading  of 

such  goods ;  and  when  used  in  relation  to  any  vessel,  includes  any 

part-owner,    charterer,    consignee,    or    mortgagee    in   possession 

thereof; 

(9)  ^^  Pier"  includes  any  stage,  stairs,  landing-place,  hard, 

jetty,  landing-stage,  floating  barge,  or  pon- 

**  Pior  '* 

toon,  and  any  bridges  or  other  works  con- 
nected therewith ; 

(10)  '*  Port"  means  the  Port  of  Madras  within  such  limits 

as  may  from  time  to  time  be  defined  by 

the  Local  Government  for  the  purpose  of 

this  Act  by  notification  in  the  Fort  SU  Oeorg$  Gazette,  and  until 
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a  notifioaticHi  is  so  issaed^  within  such  limits  as  may  have  been 
defined  by  the  Qovemment  under  the  provisions  of  the  Madras 
Harbour  Trust  Act,  1885 ; 

(11)  ''Rate"  includes  any  toll,  due, 
*'Bate."  rent,  rate  or  charge  leviable  under   this 

Act; 

(12)''  Vessel"  denotes  anything  made 
'  Vessel/*  for   the  conveyance  by  water  of  human 

beings  or  of  property; 

(13)  "  Wharf*'  includes  any   part  of   the  foreshore  that 
^,  „  may   be  used   for    loading   or  unloading 

goods  and  any  wall  enclosing  or  adjoining 
the  same. 


Ohapter  II. 

The  Board  op  Trustees, 

6.  The  duty  of  carrying  out  the  provisions  of  this  Act  shall, 
...  ,      subject  to  such  conditions  and  limitations 

Imposition  of  dabj  of  work-  . 

ing  the  Act  on  a  Board.  as  arejhereinafter  contained,  be  vested  in 

a  Board  to  be  called  "  The  Trustees  of  the 
Port  of  Madras/'  and  such  Board  shall  be  a  body  corporate  and 
have  perpetual  succession  and  a  common  setil  and  shall  sue  and  be 
saed  by  the  aforesid  name. 

Disqoaiifioations  for  office  ?.  (1)  No  persous  shall  be  qualified 

of  Trustee.  to  be  a  Trustee  who 

(a)  has  been  convicted  and  sentenced  to  imprisonment 
for  an  ofFence  which  in  the  opinion  of  the  Government  disqualifies 
him  from  being  a  Trustee,  if  such  sentence  has  not  been  reversed 
or  set  aside,  or 

(b)  is  an  uncertificated  bankrupt  or  insolvent,  or 

(c)  holds  any  office  or  place  of  profit  under  the  Board,  or 

{d)  has  directly  or  indirectly>|any  share  or  interest  in  any 
work  done  by  order  of  the  Board,or  in  any  contract^  or  employ- 
ment with,  by,  or  on  behalf  of,  the  Board : 
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Provided  always  that  no  person  shall  be  disqualified  or  be 
deemed  to  have  any  share  or  interest  in  such  work,  contract  or 
employment  by  reason  only  of  his 

(a)  having  a  share  in  any  Joint-Slock  Company  which 
shall  contract  with  or  be  employed  by,  or  on  behalf  of,  the  Board, 
or 

(6)  having  a  share  or  interest  in  any  newspaper  in  which 
toy  advertisement  relating  to  the  affairs  of  the  Board  may  be 
inserted,  or 

(c)  being  interested  in  any  loan  of  money  to  the  Board,  or 

(d)  having  a  share  or  interest  in  any  lease,  sale,  exchange 
or  purchase  of  immovable  property  or  any  agreement  for  the  same, 
or 

(e)  having  a  share  or  interest  in  any  license  by  the 
Board,  or  right  by  agreement  or  otherwise  with  the  Board  to  the 
sole  or  preferential  use  of  any  railway  sidings  or  any  berth  for 
vessels  in  the  docks  belonging  to  the  Board,  or 

(/)  having  a  share  or  interest  in  the  occasional  sale  to  the 
Board,  to  a  value  not  exceeding  two  thousand  rupees  in  any  one 
official  year,  of  any  article  in  which  he  trades. 

(2)  Any  Trustee  who 

(a)  becomes  disqualified  for  any  of  the  aforesaid  reasons,  or 

(6)  refuses  to  act  or  becomes  incapable  of  acting,  or 

(c)  is  absent  from  the  meetings  of  the  Board  for  a  period 
exceeding  six  consecutive  months,  or,  without  the  permission  of  the 
Board  previously  applied  for,  from  six  consecutive  ordinary  meet- 
ipgs  of  the  Board,  or 

(d)  is  sentenced  to  imprisonment  for  any  offence, 

shall  cease  to  be  a  Trustee,  and  his  office  shall  thereupon  become 
vacant, 

8.    The  Board  shall  consist  of  a  Chairman  and  not  less  than 

eight  nor  more  than  twelve  other  members 
Constitution  of  Board.  ^j  ^^^^  ^^^  j^^^  ^j^^^  ^^^  ^^^j  ^  ^^^ 

of  India  residing  in  the  City  of  Madras. 
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9.  Poar  of  the  Trustees  shall  be  elected  by  the  members  for 

the  time  being  of  the  Madras  Chamber  of 
rua  ees.  Commerce,  and  one  by  the  members  for 

the  time  being  of  the  Madras  Trades  Association  in  such  manner 
as  shall  from  time  to  time  be  determined  at  a  meeting  of  the 
members  of  the  said  Chamber  or  Trades  Association  convened  in 
accordance  with  the  rules  of  such  Chamber  or  Association.  The 
Chairman  of  the  said  Chamber  and  the  Chairman  of  the  said  Trades 
Association  shall  each  make  a  return  to  the  Local  Grovemment  of 
the  name  of  every  person  so  elected  by  the  Chamber  and  Trades 
Association,  respectively,  and  such  return  shall  be  published  in  the 
Fort  St.  Greorge  Gazette. 

10.  The  Chairman  and  remaining  Trustees  shall  be  appointed 

Appointment  of  Chairman     by  the  Local  Government  by  notification, 
and  nominated  Trustees.  j^^  ^^^  ^.^^  g^^  ^^^^^^  Gazette. 

11.  The   Chairman  and   other  Trustees  of  the  Harbour  of 

Madras  holding  office  immediately  before 

andT^ste^®"^'^^*'''™'^      ^^^^    ^^*  ^^^®^    ^^^^  f^^^®    »^»1^  ^    *^^ 

first  Chairman  and  Trustees  of  the  Port 
of  Madras  under  this  Act.  Subject  to  the  provisions  hereinafter 
contained,  the  said  Chairman  and  Trustees  shall  hold  office  up  to, 
and  inclusive  of,  the  Slst  of  March  next  succeeding,  and  thereafter 
every  person  appointed  or  elected  to  be  such  Chairman  or  Trustee 
shall  hold  office  for  a  term  of  two  years  commencing  on  the  1st  of 
April;  but  the  Local  G-ovemment  may  at  any  time  accept  the 
resignation  of  any  such  Chairman  or  Trustee. 

1%.    The  election  of  Trustees  under  section  9  shall  be  held  on 

some  day  not  earlier  than  the  first  and 

TiS^TnMiSSh?"''*"'^^'^    ^^^  l»*«r  than   the  fifteenth  day  of  the 

month  of  March  next  preceding  the  1st 
of  April  from  which  their  term  of  office  is  to  commence ;  and  the 
nominated  Trustees  shall  be  appointed  on  some  day  in  the  remain- 
der of  the  said  month  of  March. 

13.    Any  person  ceasing  to  be  a  Trustee  shall,  unless  disquali- 
Eligibility  of  Trustees  for    ^^^  ^^^^^  sub-section  (1)  of  section  7,  be 
re«appointment  or  re-eieotion.    eligible  for  re-appointment  or  re-election. 
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14.  The  Local  Goyernment  may  by  an  order  under  the  hand 

■  Power  to  remove  Chairman  ^*  ^^®  ^^  *^®  Secretaries  to  Government, 
or  Trustee.  determine  the  appointment  of  any  Chair- 

man or  Trustee  appointed  under  section  10,  and  the  person  so 
named  shall  cease  to  be  such  Chairman  or  Trustee  accordingly. 

15.  When  any  casual  vacancy  in  the  office  of  a  Chairman  or 

Appointment  or  election  of  ^''^^^^^  '^  Occasioned  by  the  death,  re- 
Chairman  or  Trustee  in  casual  signation,  removal  or  disqualification  of 
vacanov  __ 

such  Chairman  or  Trustee,  if  the  office 

vacated  was  that  of  Chairman,  or  Trustee  appointed  under  section 

10,  the  Local  Government  shall,  within  one  month,  by  an  order 

published  in  the  Fort  St.  George  Gazette,  appoint  a  Chairman  or 

Trustee,  as  the  case  may  be,  in  the  place  of  the  person  so  ceasing 

to  be  a  Chairman  or  Trustee.     Such  appointment  shall  be  subject 

to  the  provisions  of  section  8.     If  the  office  vacated  be  that  of  an 

elected  Trustee,  the  vacancy  shall  be  filled  up  within  one  month 

by  the  Chamber  of  Commerce  or  Trades  Association  as  the  case 

may  be  in  the  manner  provided  in  section  9. 

16.  The  term,for  which  any  person  appointed  or  elected  to  be 

rr^     t  m««^  «-««^«^    a  Chairman  or  Trustee  under  section  15 
Term  of  office  of  person  so 

appointed  or  elected.  shall  hold  office,  shall   terminate  on  the 

date  on  which  the  term  of  office  of  the  Chairman  or  Trustee  in 
whose  place  he  is  appointed  or  elected  would  have  terminated 
under  section  11. 

17.  If,  exclusive  of  any  person  ceasing  to  be  a  Trustee,  the 
,     ,  „   .,    number  of  the  Trustees  is   not  less  than 

Option    to    leave     casual 
vacancy  unfilled.  nine,  and  the  conditions  of  section  8  re- 

main fulfilled,  it  shall  be  lawful  for  the  Local  Government  not  to 
appoint  a  Trustee  to  the  place  of  the  person  ceasing  to  be  a  Trustee. 

18.  In  the  event  of  default  being  made  by  the  Chamb^  of 

.  ,   i.  J  m-^  Commerce  or  Trades  Association  in  elect- 
Nomination  of  elected  Trus-  ^  •«  .       ^« 

tees  by  Local  GoTemment  in  {ng  any    Trustee    under  section  12  or 

default  of  election.  ^^^^.^^  jg  ^.^j^^  ^^  p^^^  prescribed 

in  this  behalf,  it  shall  be  lawful  for  the  Local  Government,  by 
notification  in  the  Fort  8t.  George  Gazette,  to  nominate  a  person, 
and  the  person  so  nominated  shall  be  deemed  to  be  an  elected 
Tmstee. 
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19.  The  Locar  Government  may  from  time  to  time  grant  to 
Grant  of  leave  of  abaenoe    *^®  Chairman  such  leave  of  absence  as 

to  Chairman.  they  may  deem  fit^  and  any  person  ap- 

pointed by  the  Local  Government  to  act  for  the  Chairman  during 
any  such  absence  on  leave  shall^  while  so  actings  be  deemed  for  all 
the  purposes  of  this  Act  to  be  the  Chairman. 

20.  When  any  Trustee  depart  from  the  City  of  Madras  with 

intention  of  being  absent  for  a  longer 
trnstee.  period    than    three    months,    the.  Local 

Government  may  appoint  some  other 
person  to  act  in  the  place  of  such  absent  Trustee  until  he  returns 
to  the  City  of  Madras,  or  ceases  to  be  a  Trustee.  The  person  so 
appointed  shall  be  subject  to  all  the  restrictions  and  be  entitled  to 
all  the  privileges  to  which  the  Trustee  for  whom  he  is  acting  was 
subject  or  entitled. 

21.  (1)    The  Local    Government    may  from    time  to  time 

determine  what  salary  and  what  allow- 
^^  ^        irin    .  ^^^^  ^j^^jj  j^  p^^  ^^  ^^^  Chairman,  and 

may  declare  any  conditions  and  restric* 
tions  upon  and  under  which  such  salary  and  allowances,  respec- 
tively, shall  be  payable. 

(2)  The  allowance,  if  any,  which  the  Local   Government 

.    ^^  .        ,      may   direct  to  be  paid  to  the  Chairman 
Payment     of     Chairman's  •'  '^ 

leave  allowances  and  acting    during  his  absence   on  leave,  and   the 
hairman  s  sa  ary.  salary  which  may  be  directed  to  be  paid 

to  the  person  appointed  to  act  for  him,  shall  be  defrayed  as  pro- 
vided in  section  74. 

22*     Every  Trustee  other  than  the  Chairman  shall  be  entitled 

Fees  payable  to  Tmstees.        *^  *  ^ ««  <^f  ^^^^^  ^P^«  ^^^  ^^  ^^*i^g 
of  the  Board   of  Committee  appointed 

under  section  23,  clause  (3),  at  which  a  quorum  is  present  and 

business  is  transacted  and  which  he  attends  from  the  beginning 

to  the  end  thereof.     Provided  that,  if  more  than  one  such  meeting 

is  held  in  any  one  week,  no  more  than  thirty  rupees  shall  be  paid 

to  any  Trustee  for  his  attendance  at  all  such  meetings  during  that 

one  week. 
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23*    The  following  provisionB  shall 
Bc^^pSSL^to^""'"''    be  observed  with  respect  to  the  proceed- 

ings  of  the  Board,  namely : — 

(1)  Daring  any  vacancy    in  the  Board   the  continuing 
Procedure  in  caBe  of  casual     Trustees  may  act  as  if  no  vacancy  had 

vacancy.  occurred ; 

(2)  The  Board  shall  meet  together  and  shall  from  time  to 

time  make  such  arrangements  not  inoon- 
tXh^h^J^':  fortransac.    gjg^^^  ^^^1  this  Act  with  respect  to  the 

place,  day,  hour,  notice,  management^  and 
adjournment  of  its  meetings,  and  generally  with  respect  to  the 
transaction  of  business,  as  it  may  think  fit,  subject  to  the  following 
conditions,  namely : — 

Ordinary  fortnightly  meet-  («)   ^l^^t    a    meeting     shall     be    held 

»ng«-  once  at  least  in  every  fortnight ; 

(6)  that  the  Chairman  may,  whenever  he  thinks  fit  and 

.  shall,  upon  the  written  request  of  not  less 

than  three  Trustees,  call  a  special  meeting; 

(c)  that  no  business  shall  be  transacted  at  any  meeting 

unless  at   least  five  Trustees  are  present 
quorum.  '^ 

throughout  such  meeting ; 

(d)  that  every  meeting  shall  be  presided  over  by  the 

__.,..       . .  Chairman,   if  he  is  present  at  the  time 

Prendent  at  meetings.  '  * 

appointed  for  holding  the  same^  and  if 
and  while  he  is  absent,  by  such  one  of  the  Trustees  present  as  may 
be  chosen  by  the  meeting ; 

{e)  that  all  questions  shall  be  decided  by  a  majority  of 

Decision  of  questions  by     ^^^^^  <^  ^^^  Trustees  present,  the  Presi- 
majority  of  votes.  dent  having  a  second  or  casting  vote  in 

all  cases  of  equality  of  votes ; 

(/)  that  if  a  poll  be  demanded  the  names  of  the  Trustees 

voting  and  the  nature  of  their  votes  shall 
Demand  of  poll.  _  ,    ,     ,  ,        ^      .  -.  -    , 

be    recorded    by    the   President    of  tto 


meeting ; 
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{g)  that  minutes  shall  be  kept  by  the  Secretary  of  the 
names  of  the  Trustees  present  and  of  the 

Minutes  of  proceedings.  _ .  ^  _  ...         -,      % 

proceedings  at  each  meeting  in  a  book  to 
be  provided  for  this  purpose^  which  shall  be  signed,  as  soon  as 
practicable,  by  the  President  of  such  meeting,  and  shall  be  open 
to  inspection  by  any  Trustee  during  office  hours. 

{h)  The  President  may,  with  the  con- 

Adjoumment  of  meetinga.  ,     ^  ..  _. 

sent  of  any  meeting,  adjourn  it. 

{%)  A  copy  of  the  minutes  of  every  meeting  of  the  Board 

Tran.mi«rion  of  minutesto    ^^^^^^  *«  «^^^  *«  conveniently  may  be,  be 
Government  and  their  pnb-    transmitted   to  such    Secretary    of    the 

Local  Government  as  shall  from  time  to 
time  be  appointed  to  receive  the  same,  and  shall  be  published  in 
the  Fort  St.  George  Gazette. 

(3)  The  Board  may,  from  time  to  time,  appoint   Committees 

consisting  of  not  less  than  five  of  its 
b  ^^^^^^  ""^  Committees    j^^^ber  for  carrying  into  effect  any  part  of 

the  provisions  of  thisAct,  with  such  powers 
and  under  such  instructions,  directions,  or  limitations  as  shall  be 
defined  by  the  Board.  Three  members  of  any  such  Committee 
shall  be  a  quorum ;  and  the  Board  shall  have  power  at  any  time  to 
alter  the  constitution  of  or  discontinue  any  such  Committee. 

(4)  A    Committee    may   elect  a   Chairman^  of    its  meetings, 

and  if  no  such  Chairman  is  elected,  or,  if 
Cc^ttew.  **^  "^*^^  "^    h©  i«  not  present  at  the  time  appointed 

for  holding  the  same,  the  members  present 
shall  choose  one  of  their  number  to  be  Chairman  of  the  meeting. 

(5)  Committees  may  meet  and  adjourn  at    their  discretioUi 

but  the  Chairman  of  the  Board  may  when- 
Meetings  of  Committees.        ever  he  thinks  fit  and  shall,  upon  the 
written  request  of  not  less  than  two  mem* 
bers  of  a  Committee,  call  a  special  meeting  of  such  Committee. 

(6)  Questions  at   any  meeting    of    a    Committee    shall    b 

decided   by  a  majority  of  votes  of  the 

Decision  of  qnortiomi  at    members  present,  and  in  case  of  an  equal 
meetings  of  Committees.  r  '  ^ 

division    of    votes    the    Chairman    shall 

have  a  second  or  casting  vote. 
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(7)  No  business  shall  be  transacted  at  any  such  meeting  unless 
at  least  three  of  the   members  of  the 

Quorum  in  Committees.  _  ..^  .  i.  .i      t      .     • 

Uommittee  are  present  from  the  beginning 
to  the  end  thereof. 

24.  No  act  or  proceeding  of  the  Board  or  of  a  Committee 

shall  be  invalid  in  consequence  only  of 

Validation    of  acts    and    ^^^^  i,^„  ^  vacancy  in  the  number  of 
proceedings.  ^^  -^ 

the  Trustees  at  the  time  when  such  act 
or  proceeding  was  had  or  done^  or  by  reason  only  of  there  being 
some  defect  in  the  appointment  of  such  Board,  Committee  or 
Trustee,  or  on  the  ground  that  they  or  any  of  them  were  disqaali- 
fied  for  the  office  of  Trustee. 

25.  (1)  The  Board  may,  by  resolution  in  writing,  with  the 

sanction  of  the  Local  Government,  pre- 
Cl^^i^*'°°  ""^  ^"^^^  ^    scribe  which  of  the  powers  and  duties  by 

this  Act  conferred  or  imposed  upon  the 
Board  may  be  exercised  and  performed  by  the  Chairman. 

(2)  The  Board  may,  from  time  to  time,  with  the  like  sanctioDj 
alter  or  cancel  any  such  resolution. 
Duties  of  Chairman.  26.    The  Chairman  shall — 

(1)  attend  every  meeting  of  the  Board  unless  prevented  by 
sickness  or  other  reasonable  cause ; 

(2)  exercise^  supervision  and  control  over  the  acts  and 
proceedings  of  all  officers  and  servants  of  the  Board  in  matters  of 
executive  administration,  and  in  matters  concerning  the  accounts 
and  records  of  the  Board ; 

(3)  subject  to  the  rules  and  r^ulations  made  under  sections 
28  and  03,  and  to  the  schedule  for  the  time  being  in  force  framed 
by  the  Board  under  section  27,  dispose  of  all  questions  relating  to 
the  service  of  the  officers  and  servants  of  the  Board,  and  their  pay 
privileges,  and  allowances. 

Chapter  III,— Ofpicbrs  and  Sbbvants.  other  than 

THE  Chairman. 

27.    The  Board  shall,  from  time  to  time,  prepare  and  sanction 

a  schedule  of  the  staff  of  officers  and  of 

Schedule  of  Board*B  stoff.      servants  whom  the  Board  shall  deem  it 

necessary  and  proper  to  maintain  for  the 

purposes  of  this  M^*    Such  schedule  shall  also  set  forth  the 
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amount  and  nature  of  the  salariesi  fees,  and  allowances  which  the 
Board  sanctions  for  each  such  officer  or  servant. 

Provided  that  artisans,  porters  and  labourers,  and  the  suppliers 
of  porters  and  labourers,  shall  not  be  deemed  to  be  officers  or 
servants  withio  the  meaning  of  this  section  or  of  sections  28  and  29* 

Power  to  frame  regulations  28.    The  Board  shall,  from  time  to 

regarding   leave,  absentee   ,  , 

allowances.  time,  frame  regulations^- 

(1)  for  regulating  the  grant  of  leave  to  the  officers  (other  than 
the  Chairman)  and  servants  of  the  Board ; 

(2)  for  authorizing  the  payment  of  allowances  to  the  said 
officers  and  servants,  or  to  any  of  them,  whilst  abseflt  on  leave; 

(3)  for  determining  the  remqneration  to  be  paid  to  the  person 

appointed  to  act  for  any  such  officers  of 

Aoting  allowances.  i      .  i    .       i 

servants  during  their  absence  on  leave  ; 

(4)  for  regulating  the  period  of  ser- 
Length  of  service.  ,  -,      «» 

Vice  of  all  such  officers  and  servants  ; 

(5)  for  determining  the  conditions  under  which  such  officers 

and  servants  or  any  of  them  shall  be  en- 
Pensions,  Ac,  and  .  ,    n 

titled,  on  retirement,  to  pensions,  gratui- 
ties, or  compassionate  allowances^  and  the  amount  of  such  pensions, 
gratuities,  or  compassionate  allowances ; 

(6)  for  authorizing  the  payment  of  contributions  at  prescribed 

rates  and  subject  to  prescribed  conditions 
^^Contributions  to  provident    ^  ^^^  provident  fund,  which  may,  with 

the  Board's  approval,  be  established  by 
the  officers  and  servants  appointed  under  this  Act,  or  to  such  pro- 
vident fund,  it  any,  as  may  be  established  by  the  Board,  with  the 
approval  of  the  Local  Government,  for  the  benefit  of  such  officers 
and  servants  ; 

(7)  for    determining  the   conditions  under    which  pensions, 

gratuities,    or   compassionate  allowances 

Pensions  in  the  case  of  sub-      ,  -ji.  ^t/»  -■ 

ordinates  injured    or  killed     ^^7  be  paid  to  any  of  such  officers  and 
in  the  execution  of  duty.  servants  injured,  or  to  the  surviving  re- 

latives of  any  of  such  officers  and  servants  killed,  in  the  execution 
of  their  duty. 
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Subject  to  the  provisions  of  section  94  all  pensions^  contriba- 
tions,  and  allowances  mentioned  in  this  section  shall  be  chargeable 
^p  the  General  Fund  of  the  Board. 


Provided  that  the  regulations  framed  under  clauses  (5)^  (6) 
and  (7)  of  this  section  shall  be  subject  to 

OViiO.  1.,-rii^ 

the  approval  of  the  Local  Government 


29.  (1)     Subject  to  the  provisions  of  section  80  the  power  of 
Power  to  .ppomt.p«nlri..    appoi^ting.   Promoting,  suspending,    dis- 

or  grant  leave  to,  officers  and     missing^    fining,    reducing    or     granting 

leave  to  the  officers  and  servants  of  the 
Board  shall  be  exercised  by  the  Chairman  in  the  case  of  officers  and 
servants,  whose  monthly  salary  does  not  exceed  three  hundred 
rupees  and  in  every  other  case  by  the  Board. 

(2)  The  power   of  dispensing   with   the  services   of  any 
»  t  A'  ..u     officer  or  servant  of  the  Board,  otherwise 

Power  of  dispensing  with  '         ^**Taw 

serrioes  or  permitting  retire-     than  by  reason  of  such  officer's  Or  servant's 
ment  of  officers  or  so'vants.  •  n      .  0  •     • 

own  misconduct,   or    of  permitting  any 

such  officer  or  servant  to  retire  on  a  pension,  gratuity  or  compns- 

sionate  allowance,   shall,   subject  to  the  aforesaid   provision,  be 

exercised  by  the  Board  alone. 

30.  Every  order  or   regulation  made  by  the  Board   under 

,    ^      ,     sections  27,  28  and  29  shall,  so  far  as  the 
Prior   sanction    of     Local 

Government  to  orders  or  re-     same  relates  to  the   Secretary,  Engineer, 
gu    ions       oar  .  Traffic  Manager,  or  Chief   Accountant  of 

the  Board,  be  subject  to  the  previous  sanction  of  the  Local  Grovem- 
ment. 

In  this  section  the  word  "Engineer''  means  the  Engineer  of 
the  highest  grade  on  the  Board's  ordinary  staff  and  also  any  one 
who  may  from  time  to  time  be  employed  as  Consulting  Engineer  to 
the  Board  on  a  monthly  salary. 

Chapter  IV.— Property  op  the  Board. 

81.     Prom  and  after  the  coming  into  force  of  this  Act,  the 

several  immoveable  properties  specified  in 

fropertjyes      m   oa    .     g^g^^j^  jj  aujj  ^\i  moveable   property 

held  by  or  in  trust  for  the  Board  of  Trustees  of  the  Harbour  of 
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Madras  shall  vest  in  the  Board  bat  subject  to  all  charges   and 
liabilities  affecting  the  same. 

32.  The  Board  shall,  for  the  purposes  of  this  Act,  have  power  to 

acquire  and  hold  immoveable  or  moveable 
ali^te  .jTo^rTr  '"^  °'    property,  whether  within  or  without  the 

limits  of  the  port,  and  the  Board  shall 
also  have  power  to  lease  or  sell  any  immoveable  or  moveable  property 
which  may  have  become  vested  in  or  acquired  by  it 

Provided  that  no  such  acquisition  of  immoveable  property  not 
being  an  acquisition  from  the  Secretary  of  State  for  India  in  Council 
shall  be  vulid  unless  the  consent  of  the  Local  Government  to  such 
acquisition  shall  have  been  first  obtained. 

Provided  also  that  no  such  sale  or  lease  for  any  term  exceed- 
ing ten  years  of  any  immoveable  property  shall  be  valid  unless  the 
sanction  of  the  Local  Government  thereto  shall  have  been  first 
obtained. 

33.  When  any  immoveable  property  is  required  for  the  pur- 

poses of  this  Act,  the  Local  Government 

Bitffict""*"  ""'  ^"^^  ^''*''"     ^^y  ^^^^®  ^^^*  ^"^'^  property  is  requir- 

ed  for  a  public  purpose,  and  may  order 
proceedings  to  be  taken  for  obtaining  possession  of  the  same  under 
the  Land  Acquisition  Act,  1894.  Such  property,  when  so  acquired, 
shall,  on  payment  by  the  Board  of  the  compensation  awarded  and 
all  costs  connected  with  its  acquirement,  be  deemed  to  be  vested  in 
the  Board. 

34.  Notwithstanding  anything  in  the  Madras  City  Municipal 

Act,  1904,  property  vested  in  the  Board 
^^Bjremption  and  MuDicipai     ^^^^^  ^  exempted  from  assessment  to  any 

rate  or  tax  under  the  said  Act 
Chapter  VI. — Works  and  Sbrvicbs. 

35.     The  Board  may   execute  such 
Je~p*;?aZ^  ""'"  ""'     works  and  provide  sach  appliances  as  the 

Board  may  determine  to  be  necssary   or 
expedient  for  the  puropses  of  the  port. 
General  nature  of  works  to  36 .     Such  works  and  appliances  may 

(1)  wharves,  quays,  docks,  stages,  jetties  and  piers  within  the 
port  or  on  the  foreshore  of  the  port,  with  all  necessary  and  conve- 
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nient  arches,  drains,  landing  places,  stairs,  fences,  roads,  railways 
and  approaches; 

(2)  railways,  tramways,  warehouses,  sheds,  engines  and  other 
appliances  for  conveying,  receiving,  and  storing  goods  landed,  or 
to  be  shipped  or  otherwise ; 

(3)  moorings  for  caiTying  ont  the  pui7X)ses  of  this  Act,  and 
cranes,  scales,  and  all  other  necessary  means  and  appliances  for 
loading  and  unloading  vessels  ; 

(4)  reclaiming,  excavating,  enclosing  and  raising  any  part  of 
the  foreshore  of  the  port  which  may  be  necessary  for  the  execution 
of  the  works  authorized  by  this  Act,  or  otherwise  for  the  purposes 
of  this  Act ; 

(5)  such  breakwaters  and  other  works  within  or  without  the 
limits  of  the  port  as  shall  be  expedient  for  the  protection  of  the 
harbour  or  boat ; 

(6)  dredgers  and  other  machines  for  cleaning,  deepening  and 
improving  any  portion  of  the  port  or  foreshore ; 

(7)  pilot-boats  and  other  appliances  necessary  for  the  safe 
navigation  of  the  port  and  of  the  approaches  thereto  within  a 
distance  of  three  miles  from  the  limits  of  the  port; 

(8)  vessels,  steamtugs  or  other  boats  for  use  as  well  within 
the  limits  of  the  port  as  beyond  those  limits,  whether  in  territorial 
waters  or  otherwise,  for  the  purpose  of  towing  or  rendering  assist- 
ance to  any  vessel,  whether  or  entering  leaving  the  port  or  bound 
elsewhere,  and  for  the  purpose  of  saving  or  protecting  life  or 
property  and  for  the  purpose  of  landing,  ship^iing  or  transhipping 
goods  under  section  39 ; 

(9)  boats,  barges,  and  other  appliances  necessary  in  connection 
with  the  supply  of  water  to  shipping  in  the  port ; 

(10)  engines  and  other  appliances  necessary  for  the  extin- 
guishing of  fires  in  the  port  and  on  the  property  of  the  Board ; 

(11)  all  such  other  works  nnd  appliances  as  may  be,  in  the 
opinion  of  the  Boaid,  expedient  for  carrying  out  the  purposes 
of  this  Act. 
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37.  The  Local  Government  mny,  at  any  lime,  order  a  local 

survey   or  examination  of  any  works  of 

eJS"n:r'4'o/kr'''°'    ^^^  ^^^'^^  *>«  i"t«°ded  site  thereof. 

The  cost  of  such  survey  and  examination 
shall  be  borne  and  paid  by  the  Board  of  the  moneys  in  the  Board's 
hands  by  virtue  of  this  Act 

38.  If,  at  any  time,  the  Board  allow  any  work  or  appliance 
Power  of  Local  Govemmom     Constructed  or  provided  by  the  Board  or 

to  restore  or  complete  works     vested  in    it  under  this  Act  to   fall   into 

at  the  oofit  of  Board. 

disrepair ; 

or  do  not,  within  a  reasonable  period,  complete  any  work  com- 
menced by  the  Board,  or  included  in  any  estimate  sanctioned  by  the 
Local  Government ; 

or  do  not,  after  due  notice  in  writing,  proceed  to  carry  out 
effectually  any  work  or  repair,  or  to  provide  any  appliance  which  is 
necessary  in  the  opinion  of  the  Local  Government  for  the  purposes 
of  this  Act ; 

the  Local  Government  may  cause  such  work  to  be  restored  or 
completed  or  carried  out,  or  such  repair  to  be  carried  out,  or  such 
appliance  to  be  provided;  and  the  cost  of  any  such  restoration, 
completion,  construction  or  provision  shall  be  paid  by  the  Board; 
and  if  the  Board  do  not  within  a  reasonable  time  provide  for  such 
payment,  the  same  shall  be  recoverable  in  the  manner  provided  in 
the  Local  Authorities  Loan  Act,  1879. 

89.     Subject  to  the  provisions  of  any  law  for  the  time  being 

in  force,  the  Board  may  land,  ship,    or 

pii^llltdlronsl^^^^^  tranship  goods  between  vessds  in  the  port 

and  the  wharves,  piers  or  docks  in  posses- 
sion of  the  lioard  and  may  undertake  the  reception,  removal, 
portage  or  storage  of  goods  brought  within  the  premises  of  the 
Board. 

40.     (1)  Whenever  any  goods  shall   be  taken  charge  of  by 
the  Board  under  the  powers  conferred  by 

foS^oS^.l'^Sctt^Jbyt.    ^  A*'*'  '*.«»'«"'  if  itherennto  required, 

give  a  receipt  in  the  form  or  to  he  effect 
prescribed  from  time  to  time  by  the  Local  Government. 
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(2)  No  person  to  whom  such  receipt  shall  have  been  so  given^ 

uor  the   master   nor   the    owner  of  ihe 
Liability  for  loss,  etc.,  of     vessel  from  which  the  eoods  in  respect  of 

goods      when      once    taken         i  .   -i  » 

charge  of.  which   sach  receipt   shall  be  given  may 

have  been  landed  or  transhipped,  shall  be 
liable  for  any  loss  or  damage  to  such  goods  which  may  occnr  after 
they  shall  have  been  so  taken  charge  of. 

41.  (1)  The  responsibility  of  the  Board  for  the  loss,  destruc- 

tion or  deterioration  of  animals  or  goods, 
JXoi^Su^iS;':     whether  landed  for  import  or  received  for 

export  or  for  carriage  by  railway, 

during  such  time  as  the  same  remain  in  the  possession  or  under 
the  control  of  the  Board, 

shall,  subject  to  the  other  provisions  of  this  Act,  and,  subject 
also  in  the  case  of  animals  or  goods  received  for  carriage  by 
railway,  to  the  provisions  of  the  Indian  Railways  Act,  1890,  be  that 
of  a  bailee  under  sections  152  and  161  of  the  Indian  Contract 
Act,  1872,  omitting  the  words  ''in  the  absence  of  any  special 
contract''  in  section  152  of  the  last-mentioned  Act. 

('2)  With  the  previous  sanction  of  the  Local  Government,  and 
under  such  circumstances  and  conditions  as  the  Local  (Government 
may  prescribe,  the  Board  may  enter  into  an  agreement  relating 
to  animals  or  goods  landed  for  import  or  received  for  expcMrt  or 
for  carriage  by  railway,  which  may  impose  upon  the  Board  a 
greater  responsibility  than  that  imposed  by  sub-section  (1). 

(3)  Every  such  agreement  must  be  in  writing  and  must  be 
signed  by,  or  on  behalf  of,  the  Board. 

Chaptbb  VI. — iMPOsmoN  and  Recovbbt  op  Batbs. 

42.  The  Board  shall  frame  a  scale  of  rates  to  be  levied  for 

each  or  any   of   the   following  matters. 
Scale  of  rates.  . 

namely : — 

(a)  for  the  landing,  shipping,  wharfage,  cranage,  storage  or 
demurrage  of  goods  at,  and  for  the  porterage  of  goods 
on,  from,  or  within, 

(6)  for  permission  for  vessels  or  boats  to  approach  or  lie 
alongside, 
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(c)  and  for  animals  or   vehicles  carrying  goods  and  mer- 
chandise to  or  from  or  entering  upon  or  plying   for 
hire  at  or  on^ 
any  wharf,  pier,  dock,  land  or  building,  in  the  possession 

or  occupation  of  the  Board, 
and  may  frame  a  scale  of  rates  for  the  landing,  tran- 
shipping and  shipping  of  goods  at  any  place  within 
the  limits  of  the  port 

43.  The  Board  shall  also  frame  a  scale  of  charges  for  any 

services  to  be  performed  by  the  Board  or 

Scale  of  charges  of  services     ^  ,  , 

in  respwt  of  vessel  or  goods,    its  Servants  in  respect  of  any   vessel  or 

®*^-  goods  or  for   the   use  of  any  works  or 

appliances  provided  by  the  Board. 

44.  (1)  Bvery  scale  framed  by  the  Board  under  section  42 

or  section  43    shall  be   submitted  to  the 
Prior  sanction  of  Local    Lq^^I    Government   for    sanction ;    and, 

Government  to  such  scales.  r,.  i     -.    .       iv 

when  so  sanctioned  and  pubhshed  in  tne 

Fort  8L  George  Gazette,  shall  have  the  force  of  law :  and  subject 
to  the  like  sanction  and  publication,  may,  from  time  to  time,  be 
amended  or  added  to  by  the  Board. 

(2)  The  Board  may,  in  special  cases,  with  the  previous  sanc- 
tion of   the  Local  Government,  remit  the 
Remissiou  of  rates  in  special    ^^QJe   or  any  portion  of  the    rates   or 
of  any  charge  leviable  according  to  any 
scale  in  force  under  this  section. 

45.     (1)  If,  on  the  preparation  of  the  estimate  of  any  year,  it 

appears  that  the  estimated  income  of  the 

Power  to  increase  rates  to    Board  for    such  year,    after  deducting 

cover  deflcieucy  of  revenue.       ^^^^^^^^^   ^^^  estimated  expenditure  of 

such  year,  wiU  be  insufficient  for  the  payment  of  the  interest  which 
may  be  payable  by  the  Board  during  such  year  to  the  Secretary  of 
State  for  India  in  Council  or  to  any  other  creditor,  and  of  any  sink- 
ing fund  established  under  section  69,  and  of  any  sum,  the  repay- 
ment of  which  is  due,  in  pursuance  of  any  terms  under  section  68 ; 
•  or  if,  at  any  time  in  the  course  of  a  year,  it  appears  that  the 
income  of  such  portion  of  the  year  as  has  then  elapsed,  and  th« 
A— 4 
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OBtimated  income  of. the  residaeof  sucliyearj  after  deducting  there- 
from the  actaal  expenditure  of  such  past  portion  and  the  estimated 
expenditure  of  such  residue^  will  be  insufficient  for  the  payment 
of  the  said  interest^  sinking  funds  and  sums  due ; 

the  Board  may,  and  upon  the  requisition  of  the  Local  Govern- 
ment shall^  increase  the  rates,  for  the  time  being  in  force,  to  such 
extent  as  will  render  the  estimated  income  of  the  year  sufficient,  as 
nearly  as  may  be,  for  the  payment  in  full  of  the  said  interest, 
sinking  funds  and  sums  due. 

(2)  Such  increased  rates  shall  be  fixed  by  the  Board,  and 
shall  be  submitted  to  the  Local  Government,  and,  if  approved  by 
the  Local  Government,  shall  be  published  in  the  Fort  8t-  George 
Qazotte,  and  shall  become  leviable  after  the  expiration  of  three 
months  from  the  date  of  such  publication,  and  continue  leviable 
tintil  altered  by  the  Board  with  the  sanction  of  the  Local  Govern* 
ment. 

46.  If  the  Board  shall,  for  fifteen  days  after  the  receipt  by 

^  r      1  ^  *'he  Chairman  of  any  such  requisition  from 

Power   of    Local  GoTem-  *'  ^ 

ment   to  enhance  rates  if    the  Local   Goverumonti  neglect  or  refuse 

to  submit  to  the  Local  Government  for 
approval  such  increased  rates,  the  Local  Government  may,  by 
notification  in  the  Fort  8t.  George  Gazette,  increase  such  rates  as 
they  think  fit ;  and  such  notification  shall  have  the  same  force  as  if 
a  new  scale  of  rates  to  the  same  effect  had  been  duly  framed  under 
section  42  or  section  43,  and  sanctioned  and  published  under  sec- 
tion 44. 

47.  The  Board  ebbjBbU  not  lease,  farm,  sell  or  alienate  any  power 

vested  in  it  under  this   Act    of    levying 

«^;tK"r*crJ""    '**««'  ^"hout   the  assent  of    the  Local 
Local  Government.  Government. 

48.     All  moneys  recovered  from  any 

Paymentrt    of    fines     and  ,        ,  .  ,  j.   « 

damages  to  Board.  offender  under  this  Act  by  way  of  fine  or 

damages  shall  be  paid  to  the  Bonrd. 

49.    The  Local  Government  may,  in  their  discretion,  at  any 

Payment    of     balance    of      ^^^^  ^^^^^^  ^^^^  ^«  ^^^^^^  ^^  ^^^  P^^|^^^ 

Madras  Port  Fund  to  Board.      Qf  ^y^Q  balance  of  the  moneys  credited 
under  the  Indian  Ports  Act  ,1889,  to  the  accouut  of  the  Port  Fund  of 
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Madras,  after  defraying  therefrom  all  expenses  legally  chargeable 
to  the  said  accoant,  shall  bo  paid  to  the  Board  for  the  purposes  of 
this  Act. 

50.  Rates  in  respect  of  goods  to  be  landed  shall  be  payable 
Time  for  payment  of  rateg     iramediately  on  the  landing  of  the  goods ; 

on  goods.  jn  respect  of  goods  to  be  removed  from 

the  premises  of  the  Board>  or  to  be  shipped  for  export,  or  tranship- 
ped, shall  be  payable  before  the  goods  are  removed  or  shipped  or 
transhipped. 

51.  For  the  amount  of  all  rates  leviable  under  this  Act  in  res- 
, .     ^  pect  of  any  goods,  the  Board  shall  have  a 

lien  on  such  goods,  and  may  seize  and  de* 
tain  the  same  nntil  such  rates  are  fully  paid. 

52.  The  Hen  for  such  rates  shall  have  priority  over  all  other 

liens  and  claims^  except  for  general  aver- 

Priority  of    lien    of  Board  j    j.        ^i         i  -  i     i. 

over  other  liens  and  claims.         *g®  ^^^   'or   the   ship-OWners   lien  Upon 

the  said  goods  for  freight  and  other 
charges  where  such  lien  exists  and  has  been  preserved  in  the  man* 
ner  provided  in  section  53  and  for  primage,  and  for  money  payable 
to  His  Majesty  or  the  Secretary  of  State  for  India  in  Counoil. 

53.  If  the  master  or  owner  of  any  vessel  or  his  agent,  at  or  be* 

fore  the  time  of  landing  from  such  vessels 
fJStXr'^lJe  Undid'    ^^7  gooA^  »*  ^ny  dock,  .Tvharf,  quay,  stage, 

jetty  or  pier  in  the  occupation  of  the 
Board,  gives  to  the  Board  notice  in  writing  that  such  goods  are  to 
remain  subject  to  a  lien  for  freight  or  other  charges  including  land- 
ing charges  payable  to  the  ship-owners  to  an  amount  to  be  mention- 
ed in  such  notice,  such  goods  shall  continue  liable  to  such  lien  to 
such  amount. 

54.  Such  goods  shall  be  retained  in  the  custody  of  the  Boards 

or  with  the  consent  of  the  Chief  Officer 
„n«lteu°:  dUfcha^d.'^    of  Customs  in  the  public  customs  wharves 

and  warehouses,  at  the  risk  and  expense 
of  the  owners  of  the  said  goods  until  such  lien  is  discharged  as 
herein-after  mentioned,  and  godown  or  storage  rent  shall  be  pay. 
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aUe  by  the  party  entitled  to  sacli  goods  for  the  time  during  which 
they  may  be  so  retained. 

55.  Upon  the  production  to  any  officer  appointed  by  the 

Board  in  that  behalf  of  a  document  pur- 

Diichttge  of  ship-owner's     _^^«    ^  i.^  u  •  j.  *  i 

lien  for  freight.  porting  to  be  a  receipt  for,  or  a  release 

f  rom^  the  amount  of  such  lien^  executed 
by  the  person  by  whom  or  on  whose  behalf  such  notice  has  been 
given,  the  Board  may  permit  such  goods  to  be  removed  without  re- 
gard to  such  lien,  provided  that  the  Board  shall  have  used  reason- 
able care  in  respect  to  the  authenticity  of  such  document. 

56.  If  the  rates  payable  to  the  Board  in  respect  of  any  goods 

are  not  paid,   or  if  the  lien  of  the  ship- 
^Sale   of   ffoods  after   two  #       -     ._,.  .,  ,  , 

months  if  rates  are  not  paid    owner  for  freight  Or  other  charges  when 

cka'^d ""'  ^^'^^'  ^  """^  ^'""     ^^^^  ^^*'^®  *®  aforesaid  has  been    given, 

18  not  discharged,  the  Board  may,  and  if 
vaquired  by  or  on  behalf  of  the  person  claiming  such  lien  for 
freight)  or  other  charges  shall,  at  the  expiration  of  two  months  from 
the  time  when  the  goods  were  placed  in  the  Board's  custody,  or  if 
the  goods  are  of  a  perishable  nature  at  such  earlier  period  (being 
not  less  than  twenty-four  hours  after  the  landing  of  the  goods)  as 
the  Board  shall  think  fit,  sell  by  public  auction  the  said  goods,  or 
so  much  as  may  be  necessary  to  satisfy  the  amounts  hereinafter 
directed  to  be  paid  out  of  the  produce  of  such  sale. 

67.    Before  making  sach  sale,  tea   days'  notice  of  the  same 

.    ,  shall  be  given  by  publication  thereof  in 

Notice  of  sale.  x,       ^         c,.     ^  ^ 

the  Fort  St.  Oeorge  Gazette,  unless  the 

goods  are  of  so  perishable  a  nature  as,  in  the  opinion  of  the  Board, 

to  render  their  immediate  sale  necessary  or  aidvisable,  in  which 

event  such  notice  shall  be  given  as  the  urgency  of  the  case  admits 

of. 

58.    If  the  address  of  the  owners  of  the  goods  has  been  stated 

'       .      .    ,  on  the  manifest  of  the  cargo  or  in  any  of 

Notioe  of  sale  to  owners.  "^ 

the  documents  which  have  come  into  the 

hands  of  the  Board,  or  is  otherwise  known,  notice  shall  also  be 

given  to   the   owner  of  xhe  goods   by  letter   delivered  at  such 

address,  or  sent  by  post,   but  the  title  of  a  bona  fide  purchaser  of 
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snoh  goods  shall  sot  be  ioralidated  by  reason  of  the  omission  to 
send  the  notice  hereinbefore  mentioned,  nor  shall  any  such  purchaser 
be  bound  to  inquire  whether  such  notice  has  been  sent 

59.     (1)  The  proceeds  of  every  such 
Application  of  Baleproceedg.  * 

sale  shall  be  applied  as  follows : — 

(a)  in  payment  of  the  expenses  of  the  sale ; 

(b)  in  payment^  according  to  their  respective  priorities   of 

the  liens  and  claims  excepted  in  section  52  from  the 
priority  of  the  lien  of  the  Board ; 

(c)  in  payment  c^  the  rates  and  expenses  of  landing,  remov- 

ing, storing  or  warehousing  the  same,  and  of  all  other 
charges  due  to  the  Board  in  respect  thereof. 

(2)  The  surplus,  if  any,  shall  be  paid  to  the  importer,  owner  or 
consignee  of  the  goods,  or  to  his  agents,  on  his  applying  for 
the  same:  provided  such  application  be  made  within  one  year 
from  the  sale,  or  reason  be  shown  to  the  satisfaction  of  the 
Board  why  such  applicatioo  was  not  so  made;  and,  in  case  such 
application  shall  not  be  so  made  or  reason  shown,  such  surplus 
shall  be  held  by  the  Board  upon  trust  for  the  purposes  of  this  Act. 

60.  If  the  master  of  any  vessel  in  respect  of  which  any  rates 
Eecovory  of  rates  and  char-  or  penalties  are  payable  under  this  Act, 
ges  by  distraint  of  ▼easel.  ^p  under  any  by-laws,  rules  or  orders 
made  in  pursuance  thereof,  refuses  or  neglects  to  pay  the  same  or 
any  part  thereof  on  demand,  the  Board  may  apply  to  the  Chief 
Officer  of  Customs  of  the  port,  and  that  officer  shall  distrain  or 
arrest  such  vessel  and  the  tackle,  apparel  and  furniture  belonging 
thereto,  or  any  part  thereof,  and  detain  the  same  until  the  amount 
so  due  to  the  Board  is  paid ; 

and,  in  case  any  part  of  the  said  rates  or  penalties,  or  of  the 
cost  of  the  distress  or  arrest,  or  of  the  keeping  of  the  same,  remains 
unpaid  for  the  space  of  five  days  next  after  any  such  distress  or 
arrest  has  been  so  made,  the  Chief  Officer  of  Customs  may  cause 
the  vessel  or  other  things  so  distrained  or  arrested  to  be  sold,  and, 
with  the  proceeds  of  such  sale,  shall  satisfy  such  rates  or  penalties 
and  '  ^s,  including  the  costs  of  sale  remaining  unpaid,  rendering 
the  surplus  (if  any)  to  the  master  of  such  vessel  on  demand.     . 
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61.  K   the  Board  give    to  the  officer  of  Government  whose 

Grant    of  port-ciearance     ^^^7  »'*  IS  to  grant  the    port   clearance 
after  payment  of  rates.  ^^  ^^y    ^^gg^j    ^    jj^^ice  stating  that    an 

amount  therein  specified  is  due  in  respect  of  rates  or  penalties 
chargeable  under  this  Act,  or  under  any  by-laws,  rules  or  orders 
made  in  pursuance  thereof,  against  such  vessel,  or  by  the  owner  or 
master  of  such  vessel  in  respect  thereof,  or  agaijist  or  in  respect  of 
any  goods  on  board  such  vessel,  such  officer  shall  not  grant  such 
port-clearance  until  the  amount  so  chargeable  has  been  paid, 

62.  Notwithstanding  anything  contained  in  the  twelve  sections 

last    preceding    and    in   section  48,   the 

AltematiTe  remedy  by  suit.      ^^        ,  i  .  . 

Board    may  recover    by   suit  any  rate^. 

damages,  expenses,  costs,  or  in  case  of  sale  the  balance  thereof, 

when  the  proceeds  of  sale  are  insufficient,  or  any  penalties  or  fines 

payable  to,  or  recoverable  by,  the  Board  under  this  Act  or  under 

any  by-laws  made  in  pursuance  thereof. 

Chapter  VII. — Loans. 

63.  (1)  The  Board  may,  with  the  previous  sanction  of  the 

Local  Government  and  of  the  Governor- 
Power  to  raise  loans.  ,  .    i-,         .,        J    «. 

(reneral  m  Louncil,  and  after  due  notifica- 
tion in  the  Gazette,  raise  loans  required  for  carrying  out  the  pur- 
poses of  this  Act. 

(2).  Loans  may  be  raised  in  the  open  market,  or  obtained  from 
the  Secretary  of  State  for  India  in  Council.  The  terms  of  all 
loans  shall  be  subject  to  the  approval  of  the  Governor-General 
in  Council. 

64.  (1)  Debentures  issued  by  the  Board  shall  be  in  the  form 

prescribed  by  Schedule  III,  and  shall  be 
Debentures.  ^  i.       i  ^     T  i 

transferable  by  endorsement. 

(2).  The  right  to  sue  in  respect  of  moneys  secured  by  such 
debentures  shall  be  exercisable  by  the  holders  thereof  for  the  time 
being,  without  preference  in  respect  of  priority  of  date. 

65.  All  loans    contracted    by  the  Board    shall  be  raised  in 
Place    and    currency  of    '^T^^'^^,  and  in  Indian  currency,  unless  the 

loans  raised.  Local  Government,  with  the  previous  sanc- 

tion of  the  Governor-General  in  Council,  shall,  by  a  notification  in 
he  Gazette,  otherwise  direct. 


Digitized  by 


Google 


HABBAS  ACT  NO.   II  Of   l905.  ^1 

66.     All  loans  may  be  raised  on  the  security  of — 
(a)     the  property  now  vested,  or  which  may  hereafter  become 
.     ,  vested,  in  the  Board,  other  than  any  sums 

Security  for  loans.  i        i       r^         -•  ,  . 

set  apart  by  the  Board  as  a  sinking  fund 
for  the  purpose  of  paying  oflp  any  loan  ;  and 

(ft)  the  tolls,  dues,  rates^  rents  and  charges  leviable  under 
this  Act. 

f^7.     The  Secretary  of  State  for  India  in  Council  shall  have,  in 

respect  o£  loans  made  by  him  to  the  Board, 

Bemedies    of    Beourity  of  i.      xi.      m       i.  *    xt         tt     -i  n 

State   in  rcBpect  of  loans     ^^  ^  ^^^  Trustees    of   the     Harbour    of 

made  to  Board.  Madras,  the  same  remedies  as  debenture- 

holders  ;  and  he  shall  not  be  deemed  to  possess  any  prior  or  greater 
rights  in  respect  of  such  loans  than  debenture-holders. 

68.  The  Board  oiay  apply  any  sums,  which  Cdu  be  so  applied 
Power  to  repay  loans  be-     without   prejudicing    the  Security   of  the 

fore  due  date.  othej.  debenture- holders  of  the  Board,  in 

repaying  to  the  Secret-iry  of  State  for  India  in  Council  any  sum 
which  may  remain  due  to  him  in  respect  of  the  principal  of  any 
loan,  although  the  time  fixed  for  the  repayment  of  the  same  may 
not  have  arrived : 

Provided  that  no  such  repayment  shall  be  made  of  any  sum 
less  thau  ten  thousand  rupees  ;  and  that  if  such  repayment  is  made, 
the  amount  of  interest  in  each  succeeding  instalment  shall  be 
adjusted  so  as  to  represent  exactly  the  interest  due  on  the  outstand- 
ing principal. 

69.  In  the  case  of  loans  raised  by  the  Board  which  are  not 
Establishment  of  sinking    repayable  before   the  expiration    of    one 

fund.  year  from  the  date  of  the  loan,  the  Board 

shall  set  apart  half  yearly  out  of  its  income  as  a  sinking  fund  a 
sum  sufficient  to  liquidate  the  loan  within  a  period  which  shall  not 
in  any  case,  unless  the  previous  consent  of  the  Governor-General  in 
Council  shall  have  been  obtained,  exceed  thirty  years;  but  the 
maximum  period  shall  not  in  any  case  exceed  sixty  years.  Provided 
that  a  sinking  fund  need  not  in  the  absence  of  any  stipulation  to 
that  effect  be  established  in  the  case  of  loans  taken  from  the 
Secretary  of  State  for  India  in  Council. 
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70.  (1)  The  Bums  so  set  apart  shall  be  invested  in  secnrities 

of   the  Government  of  India,  or  in   the 

Investment  of  fiinking  fund. 

Board  s  debentures,  and  shall  be  held  in 
trust  for  the  purposes  of  the  Act  by  two  Trustees,  on©  being  the 
Board,  and  the  other  a  person  appointed  by  the  Local  Government* 

(2)     The  Board  may  apply  the  whole  or  any  part  of  the  sums 
accumulated   in  the   sinking  fund  in  or 

Application  of  sinking  fund. 

towards  the  discharge  of  the  moneys  for 
the  repayment  of  which  the  fund  has  been  established,  provided 
that  it  pays  into  the  fund  in  each  year,  and  accumulates  until  the 
whole  of  the  moneys  borrowed  are  discharged,  a  sum  equivalent  to 
the  interest  which  would  have  been  produced  by  the  sinking  fund, 
or  the  part  of  the  sinking  fund  so  applied. 

71 .  The  sinking  fund  established  for  the  liquidation  of  any 

loan  shall  be  subjected  to  annual  exaroi- 

Examination  of  sinking  fond.  .-it*  .  ^  ^-mri 

nation  by  the  Accountant-Generaj,  Madras, 

who  shall  ascertain  whether  the  cash  and  the  current  value  of  the 
securities  at  the  credit  of  the  fund  are  actually  equal  to  the  amount 
which  would  have  been  accumulated,  had  investments  been  regu- 
larly made,  and  had  the  rate  of  interest  as  orignally  estimated 
been  obtained  thereon.  The  Trustees  shall  pay  forthwith  into  the 
siuking  fund  any  amount  which  the  Accountant-General  may  cer- 
tify to  be  deficient. 

72.  (1)  The  debt  already  incurred  to  the  Secretary  of  State  for 

India  in  Council  shall  be  deemed  to  have 
j^nterest   on    outstanding     borne  interest  at  the  rate  of  four  per  ceuk 

per  annum  from,  and  after,  the  first  day 
of  April  1902,  and  shall  in  future  bear  interest  at  the  said  rate, 
and  any  payments  of  interest  on  such  debt  at  the  said  rate  made 
after  the  first  day  of  April  1902  shall  be  deemed  to  have  been  fall 
and  sufficient  payments  ot  interest. 

(2;  The  outstanding  balance  of  the  debt  already  incurred  to 

the  Secretary  of  State  for  India  in  Coan* 
^Repayment   of  outstanding     ^jj  ^^^jj  ^  ^.^p^j^  ^p^^^  ^^^^  ^^^^^  ^^  ^^ 

the  time  of  repayment,  and  otherwisei  as 
the  Governor-General  in  Council  may  approve. 
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73.  Nothing    contained    in    this  Act 
Power  to   paiae    loanB    on       ,    ,,  .    i.r      m       .         i» 

Bhort-term  bills.  ^*^*  prevent  the  Trustees  from  raising, 

with  the  sanction  of  the  Governor-General 

in  Council,  loans  under  the  Local  Authorities  Loan  Act,  1904. 

Chapter  VIII. — ^Expbnditobb. 

74.  Subject  to  the  provision  of  section  94  and  to  any  specific 

appropriation  by  the  legislature,  the  rent, 
Objecte   on     which   Board      .  j     xi_  j         * 

may  Spend  money.  mcome,  and  other  proceeds  of  any  pro- 

perty vested  in  the  Board  under  this  Act 
and  acquired  by  the  Board  thereunder,  and  all  moneys  acquired  by 
the  Board  under  or  by  virtue  of  this  Act  sh^U  be  applied  by  the 
Board  as  follows  and  in  the  following  order,  namely, — 

(1)  the  salaries,  fees,  allowances,  pensions,  gratuities,  com- 
passionate allowances,  or  other  moneys  due  to  the  chairman,  officers 
and  servants  appointed  under  this  Act,  and  the  contributions,  if 
any,  authorised  to  be  made  to  any  provident  fund  established  for 
the  benefit  of  the  said  officers  and  servants ; 

(2)  the  cost  of  repairs  to  and  the  maintenance  of  the  property 
vested  in  the  Board;  and  all  charges  upon  the  same  and  all  work- 
ing expenses  ; 

(8)  the  payment  of  any  interest  which  is  tvom  time  to  time 
owing  by  the  Board  ; 

(4)  payments  to  sinking  funds  and  the  repayment  of  the  prin- 
cipal of  loans  as  they  fall  due  ; 

(5)  the  cost  or  portion  of  the  cost  of  any  new  work,  plant, 
vessel  or  appliance  which  the  Board  may  determine  to  charge  to 
Revenue ; 

(6)  the  remuneration  of  the  Trustees ;  and 

(7)  generally  for  the  purposes  of  this  Act. 

75.    No  expenditure  shall  be  charged 

Priot    sanction    of    Local     i.i«j.  -ai.,       a^, 

GoTomvieiit  to  charge  ex-     oj  tne  iSoard  to  Capital  without  the  pre- 
penditnre  to  capital.  ^j^  sanction  of  the  Local  Government. 
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76.  No  new  ^ork,  or  appliance  the  estimated  cost  of  which 

exceeds  two  thousaod  rapees  shall  be 
Bo^tLrfS^vr^r'    commeaced  or  provided  by  the  Board,  nor 

shall  any  contract  be  entered  into  by  the 
Board  in  respect  of  any  such  new  work  or  appliance  until  a  plan  and 
estimate  of  such  work  has  been  submitted  to^  and  approved  by  the 
Board ;  and^  in  case  the  estimated  cost  of  any  such  new  work  or 
appliance  shall  exceed  twenty-five  thousand  rupees,  it  shall  not  be 
commenced  or  provided  until  such  plan  and  estimate  have  been 
sanctioned  by  the  Local  Govarnment. 

77.  Save  in  a  case  of  pressing    emergency,  the  Board  shall 

not,  without  the  assent  of  the  Local 
to  bnd"f  Ta^t  ^^P^"""*^^"^      Government,  spend  on   any  item   of  ex- 

penditure  any  greater  sum  than  shall 
have  been  allotted  for  that  item  in  an  estimate  approved  by  the 
Local  Government  and  for  the  time  being  in  force. 

78.  In  a  case  of  pressing  emergency  the  Board  may,  without 

the    assent    of    the    Local   Government, 
Limit  to  excess  of  expeudi-     spend  on  any  item  of  expenditure  on  which 

turo  over  budget  grant.  i^i       -rk        ,    .  ,  , 

the  Board  is  empowered  to  spend  money 
under  this  Act, 

(1)  any  sum  not  exceeding  five  thousand  rupees  in  excess  of 
any  sum  which  may  have  been  allotted  for  that  item  in  an  estimate 
approved  by  the  Local  Government  and  for  the  time  being  in  force, 

(2)  any  sum  not  exceeding  five  thousand  rupees  on  any  itetn 
for  which  no  funds  have  been  allotted  in  any  such  estimate. 

Provided  that  whenever  the  Board  sanctions  any  exp^iditnre 
under  this  section  the  Chairman  shall  forthwith  report  io  the 
Local  Government  the  circumstances  of  the  case  and  the  manner 
in  which  the  Board  proposes  to  meet  the  expenditure. 

Chapter  IX.— Accounts,  Estimatbs  and  Contracts, 

79.  In  the  accounts  of  the  Board,  a  pilotage  account  shall  be 

kept  separate  from  the  general  account. 

Pilotage  accouDt.  .  „    -  -  .,   .  i      n    /«  ^ 

All  fees  for  pilotage  and  all  fines  and 
penalties  levied  under  this  Act  from  pilots  or  harbour  masters  (xr 
other  persons  employed  in  the  pilot  service,  shall  be  credited  to 
the  pilotage  account  and  shall  be  held  by  the  Board  in  trust. 
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80.  The  acoonntH  of  the  receipts  and  expenditure  of  the  Board 

shall,  oncje  in  every  year,  be  laid  before 

Andit  and  examination  of    the  Local  Government  and  shall  be  audited 
aooonntfl.  Power  of  aaditors  _  .      j   ,  -,         -...  -in 

to  oaU  for  booing  etc.  &nd  examined  by  such  auditors  as  shall, 

from  time  to  time,  be  appointed  by  the 
Local  Government.  For  the  purposes  of  any  such  audit  and  exa- 
mination of  accounts, the  auditors  may^  by  summonsjn  writing  require 
the  production  before  them  of  all  books,  deeds,  contracts,  vouchers 
and  all  other  documents  and  papers  which  they  deem  necessary ; 
and  may  require  any  person  holding  or  accountable  for  any  such 
books,  deeds,  contracts,  vouchers,  documents,  or  papers  to  appe«»r 
before  them  at  any  such  audit  and  examination  or  adjournment 
thereof,  and  to  answer  all  questions  which  may  be  put  to  him  with 
respect  to  the  same,  or  to  prepare  and  submit  any  further  statement 
which  such  auditors  may  consider  necessary  in  explanation  thereof. 

81.  Wityn  fourteen  days  afer   the  audit    and  examination 

have  been  completed,  the  auditors,  shall 
Pnbhcation  of  audit  report.  -. .      i         , 

report  upon  the  account  audited  and  ex- 
amined, and  shall  forward  copies  of  their  report  to  the  Local 
Government  and  to  the  Board.  The  Bo'ird  shall  cause  the  report 
and  an  abstract  of  the  accounts  to  be  published  in  the  Fort  8t, 
George  Gazette  and  in  some  one  or  more  of  the  daily  newspapers 
published  in  Mivdras. 

82.  The  auditors  shall  be  paid  by  the  Board  such  remuner- 
,  ^.      .  ation    as    the    Local    Government    shall 

Auditors'  remuneration. 

determine. 

83.  The  Chairman  shall,  at  a  special  meeting  to  be  held  on  or 

before  the  twentieth  day  of  January   in 

Submiision  to  Board  of  an-     each  year,  lay  before  the  Board  an  esti- 
nual  estimate  of  income  and  j.  xi       * 

expenditure.  mate  of  the  mcome  and  expenditure  of 

the  Board  for  the  financial  year  then  next 

ensuing.     Every  such  estimate  shall  be  in  such  form  as  the  Local 

Government  shall  direct. 

84.  Such  estimate  shall  be  completed  and  printed,  and  a  copy 

thereof  sent  by  post  or  otherwise  to  each 
Tmstees.  *  "  °    ^*  ""        ^    Trustee  not  less  than  ten  clear  days  at  least 

prior  to  the  day  appointed  for  the  special 
meeting  before  which  the  estimate  is  to  be  laid  under  section  83. 
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85.  It  shall  be  in  the  diecretioiL  of  the  Boards  at  such  meet* 

iag,  to  pass  or  to  reject,  the  estimatei  or 

^B^W«on    and    passing  of     ^^  ^^^j^  ^^  ^j^^  j^^  ^^  ^  pasS  it  ES  80 

modified  or  altered. 

86.  (1)  Every  such  estimate,  when  so  passed  by  the  Board, 

shall  be  sabmitted  to  the  Local  Govern- 
wTCver^ent"""**  "'    ment  not  later  than  the  tenth  day  of  Feb- 

ruary;  and  the  Local  Grovernment  may 
either  approve  the  estimate,  or  may  return  it  with  remarks  and  may 
call  for  such  additional  information  as  they  may  deem  necessary ; 
and  the  Board  shall  forthwith  proceed  to  reconsider  the  estimate 
with  reference  to  such  remarks,  and  shall  furnish  such  addi- 
tional information  as  the  Local  Government  may  call  for  and  shall, 
if  necessary,  modify  or  alter  the  estimate  and  shall  re-submit  it  to 
the  Local  Government. 

(2)  The  Local  Government  shall  then  pass,  reject  or  modify  all 
or  any  of  the  items  entered  in  the  estimate  or  add  thereto  any  iteuis. 
Provided  thiit  no  such  modification,  rejection  or  addition  be  incon- 
sistent with  the  provisions  of  this  Act  of  involve  the  raising  of  a 
loan. 

87.  The  Board  may,  in  the  course  of  any  year  for  which  an 

estimate  has  been  approved  by  the  Local 

ai^/.tC^"'''°^^''"'"'"     Government,  cause  one  or  more  supple- 

mental  esimates  for  the  residue  of  such 
year  to  be  prepared  and  laid  before  the  Board ;  and  thereupon  such 
proceedings  shall  be  had  as  by  sections  84,  85  and  86  are  directed  to 
be  had  with  respect  to  the  estimate  therein  mentioned.  Every  such 
supplemental  estimate  shall  be  considered  by  the  Board  and  sub- 
mitted to  the  Local  Government  in  the  same  manner  as  if  it  were  an 
original  annual  estimate. 

88*    The  Board  may  enter  into  oon- 
tra^!"^'  ^"^  ^"^^'  '"*""  *'''"'     ^^^^  ^^^  carrying  into  effect  the  pur- 
poses of  this  Act. 

Provided  always  that  no  contract,  under  or  by  virtue  of  which 
a  sum  greater  than  fifty  thousand  rupees  may  in  any  event  be  pay- 
able by  the  Board,  shall  be  valid  without  the  assent  of  the  Loc-il 
Government. 


Digitized  by 


Google 


MADBA8   ACT   NO.    II   OP   1905.  87 

89.  The  Chairman  may^  for,  and  on  behalf  of,  the  Board  en- 

ter into  any  contract,  whereof  the  valne  or 

J^e    of   exeoating    oon-     ^^^^^^  ^^^^   ^^^    ^^^^^    ^^^    thounand 

rupees,  in  like  manner  and  form  as  if  such 
contract  were,  on  his  own  behalf ;  but  every  other  contract  by,  or 
on  behalf  of,  the  Board  shall  be  passed  by  the  Board  and  shall  be 
in  writing  and  signed  by  the  Chairman  and  by  two  Trustees,  and 
shall  be  sealed  with  the  common  seal  of  the  Board.  No  contract 
made  otherwise  than  in  compliance  with  the  requirements  of  this 
section  and  of  sections  76  and  88  shall  be  valid.  \ 

90.  The  Board  may  compound  or  compromise  any  claim  or 

demand  arising  out  of  any  contrai^t  enter- 
.I'^'^-^tw^'T""'* ''"'''""'     ed  into  by  the  Board  or  any  action    or 

suit  instituted  by  or  against  the  Board. 

Chapter  X. — Pilots  and  Harbour  Masters. 

91.  The  Board  shall  have  the  right*  and  privilege  of  main- 

taining pilots  or  harbour-masters  for  the 

Pilotage  fees.  .        .  ^  ,  ,  ,     ,, 

navigation  of  vessels  at  the  port,  ana  all 

fees  for  pilotage  shall  be  paid  to  the  Board. 

92.  No  person  shall  be  appointed  to  be   a  pilot   or   Harbour 

master  by  the  Board  who  is  not  for  the 

Appointment  of  pilotB.  ^i.      .       .       i.        xi_       r         i 

time  being  authorized  by  the  Local 
Gx>vemment  under  the  provisions  of  the  Indian  Ports  Act,  U89,  to 
pilot  vessels. 

93.     Notwithstanding  anything  con- 

gafdVngStiT^'^''^*''"'  '''"     tainedin  sections  27,  28  and  29,  the  Board 

may  mHke  such  special  rules  and  regula- 
tions as  it  shall  think  fit — 

(a)  for  fixing  and  regulating  the  wages  and  allowances  for 
pilotage  to  be  received  by  pilots  or  harbour-masters ;  and 

[h)  for  regulating  the  behaviour  and  conduct  of  pilots  or 
harbour-masters. 

and  shall  enforce  the  observances  of  such  rules  and  regulations 
by  the  imposition  of  pecuniary  penalties  not  exceeding  two  hundred 
rupees  for  every  breach  thereof,  or  by  suspension  or  deprivation 
of  appointment,  or  otherwise,  aa  to  the  Board  may  appatr  expedient : , 
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provided  that  such  rales  and  regulations  shall  first  have  been 
approved  by  the  Local  Government^  and  published  in  the  Fort  8L 
Oeorge  Oazette* 

94.     All  sums  credited  to  the  pilotage  account  under  section 
79  may  be  applied,  in  such  proportions  as 

Expenditupe  on  postage.  .,      ■»        j     t   n  jr  x-         s.      l-  j-       l 

the  Board  shall  from  time  to  time  direct, 
to  the  following  purposes  only,  namely  : — 

(1)  the  purchase  and  maintenance  in  repair  of  such  vessels,  and 
the  supply  of  such  materials,  stores  or  other  things  as  the  Board 
may  deem  it  necessary  to  maintain  or  supply  for  the  eflSciency  of  the 
pilot  service ; 

(2)  the  payment  of  the  salaries  and  allowances  of  pilots  or  har- 
bour-masters and  other  officers  and  servants  of  the  Board  employed 
in  the  pilot  service  or  in  the  supervision  thereof; 

(3)  the  payment  of  pensions,  or  retiring  gratuities  or  compas- 
sionate allowances  to  pilots  or  harbour-masters  and  other  officerR 
and  servants  engaged  in  the  pilot  service,  and  of  the  contributions^ 
if  any,  duly  authorised  to  be  made  in  their  behalf  to  any  provident 
fund; 

(4)  The  payment  of  pensions,  gratuities,  and  compassionate 
allowances  granted  by  the  Board  to  pilots  or  harbour-masters  and 
other  officers  and  servants  engaged  in  the  pilot  service,  who  have 
b^n  injured  in  the  execution  of  their  duty,  and  to  the  surviving 
relatives  of  pilots  or  harbour- masters,  officers,  and  servants  so 
engaged,  who  have  been  killed  in  th^  execution  of  their  duty. 

Ohapteb  XI. — By-laws. 

95.    The  Board  may,  from  time  to  time,   make  by-laws  not 

^     ,  inconsistent  with  the  provisions  of   this 

Power  to  frftme  bye- laws.         ^  ^     ,  ^ 

Act  or  of  the  Indian  Ports  Act,  1889— 

(1)  For  the  guidance  of  persons  employed,  by  the  Board  under 
this  Act ; 

(2)  For  the  safe  and  convenient  use  of  the  docks,  wharves, 
quays,  jetties,  sheds,   warehouses,  railways,  tramwaya,  and  other 
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works  coDstracted  )^y  the  Board  or  vested  in  the  Board  under  this 
Act; 

(3)  For  the  use  of  the  public  landing  places  constructed  by 
or  vested  in  the  Board ; 

(4)  for  the  reception,  porterage^  storage  and  removal  of  goods 
brought  within  the  premises  of  the  Board  and  for  the  exclusive 
conduct  of  those  operations  by  the  Board  or  persons  employed  by 
the  Board ; 

(5)  for  keeping  clean  the  harbour  and  basins  and  the  works 
of  the  Board,  and  for  preventing  filth  or  rubbish  being  thrown 
therein  or  thereon ; 

(6)  for  the  mode  of  the  payment  of  the  rates  leviable  under 
this  Act ; 

(7)  for  regulating,  declaring  and  defining  the  docks^  wharves^ 
quays,  jetties,  stages,  and  piers  veitod  in  the  Board  on  which 
goods  shall  be  landed  from  vessels  and  shipped  on  board  vessels  ; 

(8)  for  regulating  the  lighterage  of  cargo  between  ships  and 
shore,  or  between  shore  and  ships ;  and 

(9)  generally  for  carrying  out  the  purposes  of  this  Act. 

96.  No  by-law,  or  alteration  or  revocation  of  a  by-law,  shall 

have  effect  until  the  same  has  bcsan  pub- 
lished for  three  weeks  successively  in  the 

Fort   8L  George   Gazette  and   has  been  approved  by  the  Local 

Government. 

97.  The  Board  may,  in  such  by-law,  prescribe  such  penalties 

us  it  shall  deem  fit  for  the  infringement 
of^^^lV''^'''^'^''^'^'''''    ^f  the  same:  provided  that  no  penalty 

for  any  one  infringement  of  a  by-law 
shall  exceed  one  hundred  rupees,  nor,  in  case  of  a  continuing 
infringement,  shall  any  penalty  exceed  fifty  rupees  per  diem  for 
every  day  after  the  first  during  which  such  infringement  continues. 

98.  The  Board  shall  cause  the  said  by-laws  and  the  scales  of 

rates  leviable  by  the  Board  to  be  printed 
J«S*'Za"U'rX^"'    i^  the  English,  Telngu,  TamU  and  Hin- 

dustani  languages,  and  to  be  hung  up  at 
the  several  wharves,  doeks,  and  piers  and  other  convenient  places 
on  the  premises  of  the  Board. 
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,,   .       .,    ,  99.  The  Local  Goyenimetit  mar,  by 

Canoellation  of  bylaws.  * ,    t     ■•  ^'     ^ 

an  order  pabiished  in  the  Fort  8i.  Cfearge 
Gazette  afc  anj  time,  annul  any  8u<di  by-law. 

Chaptkr  XII. — ^Pkwaltiks. 

100.  Any  person  who  being  a  trnsteei  or  an  ofBoer  or  servant 

of  the  Board,  shall  aoquire^  directly  or  in- 

Peualfcy  for  being  interest-      j*     ^^.i  i  .   ^ 

ed  in  contracts  with  Board,      directly,  any  share  or  interest  in  any  con- 
tract or  employment  with,  by,  or  on  be- 
lialf  of,  the  Board,  shall  be  deemed  to  have  commiM^d  the  offenoq 
made  punishable  by  section  168  of  the  Indian  Penal  Code. 

Provided  that  nothing  in  this  section  shall  apply  to  any  person 
who  nnder  the  proviso  to  sub-section  (1),  of  section  7  is  to  be 
deemed  not  to  have  ahy  share  of  interest  in  any  contract  of  em- 
ployment. 

101.  Any  person  employed  ander  this  Act,  not  being  a  public 

servant  within  the  meaning  of  section  21 
leS'StM^ti^':'"""^  "■    of  the  Indian  Penal  Code,  who  shall  accept 

or  obtain,  or  agree  to  accept  or  attempt 
to  obtain  from  any  person,  for  himself  or  for  any  other 
person  any  gratification  whatever,  other  than  legal  remuneration, 
as  a  reward  for  doing  or  forbearing  to  do,  any  official  act,  or  for 
showing  or  forbearing  to  show,  in  the  exercise  of  his  official  func- 
tion, favour  or  disfavour  to  any  person ;  or  for  rendering  or  attempt- 
ing to  render  any  service  or  disservice  to  any  person  with  the  Board 
or  with  any  public  servant  as  such,  or  with  the  Government,  shall 
be  liable  to  the  same  punishment  as  is  provided  by  the  Indian 
Pebal  Code  in  the  case  of  the  like  offence  committed  by  a  public 
servant. 

102.  Any  persons  who,  when  duly  required  so  to  do  by  any 

auditor  of  accounts  under  section  80^  shall 

an  auditor  of  aocooiits,  etc.      auditor  or   to  produce  any  books,  deeds, 

contracts,  accounts,  vouchers,  doeuments, 
papers  or  to  answer  any  question  or  prepare  and  submit  any  state- 
ment shall  be  punishable  for  every  such  neglect  or  refusal  with  fine 
which  may  extend  to  one  hundred  rupees. 
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103.  Any  person  who   without  license  of  competent  authority 

wilfully  deposits,  or  permits  his  servants 
J:'tV:\^^':ff^'  *<>  deposit  any  dust,  dirt,  dung,  ashes, 
shore.  refuse  or  filth  of  any  kind,  or  broken  glass, 

earthenware,  or  rubbish,  in  or  upon  any  wharf,  dock  or  pier  in  the 
possession  of  the  Board,  or  in  or  upon  any  part  of  the  foreshore  of 
the  port  shall  be  punishable  with  fine  which  may  extend  to  ten 
rupees  for  each  offence. 

104.  (1)  Any  person,  other  than  the  Board  or  the  Conservator 

of  the  Port,  who  shall,  without  first 
e  Jct.r '.I°r"i:i|aaTe^  obtaining  the  written  consent  of  the  Local 
mark  iu  the  port.  Government    to  his  so   doing,  make,  set 

up  or  fix,  within  the  limits  of  the  port,  any  wharf,  quay,  pier 
mooring  or  other  erection  whatsoever,  shall  be  punishable  with 
fine  which  may  extend  to  one  thousand  rupees,  and  to  a  further 
fine  which  may  extend  to  one  hundred  rupees  for  every  day  during 
which  he  shall  permit  such  wharf,  quay,  pier,  mooring  or  other 
erection,  to  remain  after  notice  to  remove  the  same  has  been 
given  to  him. 

(2)  Any  such  wharf,  quay,  pier,  mooring  or  other  erection 
within  the  limits  of  the  port  may  be  removed  by  the  Board  and 
the  person  who  made,  set  up,  or  fixed  the  same,  shall  be  liable 
to  pay  all  expenses  which  may  be  incurred  by  the  Board  in  the 
removal  thereof. 

105.    If  it  be  found  when  goods  are  imported  at,  or  exported 

from,  any  wharf,  dock  or  pier  in  the  pos- 

Peualty  for   understating    geggjon  of  the  Board,  that  the  weight  or 
quantity  or  weight  of  goods.      ^^^^^^.^^  ^^  ^^^^  ^^^    j^^  j^^^  ^^^^^. 

Stated  in  any  document  presented  to  any  officer  of  the  Board  for  the 
purpose  of  enabling  him  to  determine  the  rates  payable  in  respect 
of  the  said  goods,  the  owner  of  such  goods  shall  be  liable  to  pay  to 
the  Board  such  sum  not  exceeding  twice  the  proper  rates  on  the 
weight  or  quantity  of  goods  so  understated  as  may  be  determined 
by  the  Board,  and  the  said  sum  shall,  on  the  appUcation  of  the 
Board,  be  recoverable  under  a  Presidency  Magistrate's  warrant  as 
if  it  were  a  fine  inflicted  by  such  Magistrate. 
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106.    Any  person  who   removes  or  attempts   to  remove,  or 

abets  the  removal  of,  any  vessel  or  goods 
Penalty  for  evading  tolls, eto.         .  ,   x.     •   j.     .•         u         j.  ^    # 

With  t  e  intention  of  evading  pa\  ment  of 

the  rates   lawfully  due  in  respect  thereof  to  "^he   Board,  siuJl  he 

panishable  with  fine  which  may  extend  to  fif  y  rajjees. 

107*    If,   through  the    negligence  of  any  person  having  the 

guidance  or  command  of  any  vessel,  or  of 

a^Sn/^Bo^^"^    ^^y  of  ^^^  mariners  or  persons  em^.loyed 

on  such  vessel,  damage  shall  be  caused  to 
any  wharf,  dock|  pier  or  other  work  in  the  possession  of  the  Board, 
the  au>onni  of  such  damage  shall,  on  the  applicatino  of  the  Board, 
be  recoverable,  together  with  the  cost  of  such  recovery  by  distress 
and  sale,  under  a  Presidency  Magistrate's  warrant  of  a  sufficient 
port  on  of  he  boats,  masts,  spars,  ropes,  cables,  ancl^ors  or  stores 
belonging  to  such  vessel :  Provided  that  no  such  warrant  shall  issue 
until  the  master  of  such  vessel  has  been  duly  summoned  to  .  ppear 
or,  if  he  appears,  until  he  has  been  heard ;  and  provided  also  that 
no  such  warrant  shall  issue  if  the  vessel  was  at  the  time  under  the 
orders  of  a  duly  authorised  servant  of  the  Board  or  officer  in  the 
pilot  service  of  the  port  unless  the  damage  caused  was  in  no  way 
attributable  to  the  order,  act  or  improper  omission  of  such 
servant   or  officer. 

108,    Except  as  is  otherwise  provided,  all  off ences  against  this 

Act  or  against  any  by- law  published  under 

agSrror  g.Uwf '"    section  96  shall  bs  cognizable  bj  a  Presi- 

dency  Magistrate. 


(Chaptkb  XIII.    Miscellaneous.) 

109.  Nothing  in  this  Act  shall  affect  any  power  vested  in  the 

a    .       t  e  j^i-  ,  ^'hief  Officer  of  Customs  under  any  law 

Saving  of  power  of  Chief  ... 

Officer    of  Customs   under  for  the  time  being  in  force, 
existing  law. 

110.  No  suit  or  oth  t  proceeding  shall  be  commt^nced  against 

any  person  for  anything  done,  or  purport* 

J:'^oi^,^L^'"    i«?  'o    have  been  done  in  pursu^nco  of 

"*•  ■  this  Act  without  giving  to  such   person 

oi.e  lUunth's  previous  juotice   m  v^riiing  oi  tliu  intended  suit  or 
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other  proceeding,  and  of  the  cause  thereof  nor  after  aix  montha 
from  the  accrual  of  the  cause  of  such  suit  or  other  proceeding* 

111.  The  Board  shall  not  be  liable  for  any  act  or  default  of 

any  officer  or  servant  appointed  under 
^oT:^'^[:iSrt^^r!.    tW3  Act.  or  nnder  the  Indian  Ports  Act*, 

1889,  if  the  Board  be  appointed  by  Gov- 
erument,  under  the  Indian  Pores  Act,  to  be  Conservator  of  the  Port, 
or  of  any  person  acting  under  the  authority  or  direction  of  any 
such  officer  unless  such  act  or  default  is  done  or  made  under  the 
direction  of  the  Board ; 

nor  for  any  damage  sustained  by  any  vessel  in  consequence  of 
any  defect  in  any  of  the  moorings,  hawsers,  or  other  things  belong* 
ing  to  the  Board  ; 

nor  shall  the  Board,  or  any  of  the  said  officers  or  servants,  be 
liable  in  damages  for  any  act  bon  i  fide  done,  or  ordered  to  be  done 
by  them  in  pursuance  of  this  Act. 

112.  The  Chairman  shall  supply  to  the  Local  Government 

^     such  returns  and  information  as  may  be 

SnbiPMeionof  returns  and  ,      ,    ^       ,         ,       x         i  ^, 

iDformacion  to  Local  Govern-     called  for  by  the  Local  Government  for 
"®'^''  the  purposes  of  this  Act. 

113     If,  at  any  time,  it  appears  to  the  Local    Government 
that  the  works  intended  to  be   executed 

Power   of  Local    Govern-     y^     ^^     g       ^j  ^^^j^^  ^j^jg   ^   .     ^ave  not 
ment  to   take   posgeBSion  of        /    »" 

worka  and  cancel  powers  of     leen,  and  are  not  likely   to  be,  properly 

carried  out  or  maintained  by  the  Board, 
the  Lucbl  Government  may  give  six  monihs'  notice,  by  order  pub- 
lished in  the  Fort  St.  George  Gazette,  that,  unless,  within  that 
period  the  Boari  talse  measures,  to  the  satisfao  ion  of  the  L-  cai 
Governtueut  for  thv*  carrying  out  or  maintenance  <  f  the  said  works 
ill  pt-wers  by  iMs  t.  conFerred  on  the  Board  shall,  at  the  end  of 
such  period,  be  witii  tr.vwn  or  reroked.  If,  at  the  end  of  such 
period,  the  Board  has  not  taken  such  measures,  the  Local  Govern- 
ment may  assume  possession  and  m  nagement  of  the  works  already 
constructed,  and  may,  by  a  like  notification,  declare  the  powers 
of  the  Board  to  be  withdrawn  or  revoked;  and  open  publica,tion  of 
such  notification,  all  immovable  and  movable  property,  all  rights 

•  Act  X  of  1889. 
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of  levying  and  recovering  rates  and  penalties^  all  benefit  of  con- 
tracts^ and  all  rights  of  suit  which  at  the  time  are  vested  in  the 
Boards  shall  be  transferred  to,  and  vested  in,  His  Majesty  ;  and 
the  rights  of  all  creditors  of  the  Board  under  this  Act  shall  con- 
tinue as  against  His  Majesty  to  the  extent  of  the  property  so  trans- 
ferred to  and  vested  in  him. 


SCHEDULE  I. 

{See  Section  *3.) 

Enactmeuts  Repealed. 

Acts  passed  by  the  Oovemor  of  Fort  St.  Oeorge  in  Council. 


Year, 


Number. 


Short  title  or  Subject. 


1S86 

11 

1886 

III 

1802 

I 

1898 

II 

1900 

III 

The  Madras  Jlarbonr  Trust  Act,  1885. 
The  Madras  Harbour  Trust  (Amendment)  Act,  1886. 
The  Madras    Harbour  Tnist  (Amendment)  Act,  1892. 
The  Madras  Harbour  Trust  (Amendment)  Act,  1898. 
The  Madras    Harbour  Trust  (Amendment)  Act,  1900. 


SCHEDULE  II. 

{See  Section  31.) 
The  properties  rested  in  the  Board, 

Part  I. 

All  that  piece  or  parcel  of  land  with  the  buildings^  structures  j 
and  appliances  thereon  and  all  that  sea  space  occupied  by  and 
enclosed  in  the  north  and  south  groynes  of  the  existing  Harbour 
at  Madras  together  with  the  moorings  therein  laid  down^ 
which  said  land  and  space  together  form  the  Madras  Harbour 
and  are  bounded: — 

On  the  north  by  land  bearing  re-survey  No.l  of  Tondiarpet  divi- 
sion and  by  the  sea,  the  line  of  such  boundary  running  from  a  pillar 
erected  on  the  north-west  corner  of  the  said  premises,  being  situate 
one  hundred  and  ninety-five  feet  from  the  north-west  comer  of 
the  (^Uve  bj^ttery  and  bearing  twelve  degrees  twenty^five  minutes^ 
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east  of  north  from  the  said  comer,  for  ninety  yards  to  another 
pillar  erected  at  the  root  of  the  said  north  groyne  and  thence  along 
the  sea  edge  of  the  rabble  base  of  the  said  north  groyne  to 
the  eastern   boundary  ; 

on  the  east  by  the  sea,  the  line  of  such  boundary  following 
the  sea  edge  of  the  rabble  base  of  the  said  north  groyne  from 
north  to  south,  thence  across  in  a  direct  line  to  the  sea  edge  of  the 
rubble  base  of  the  said  south  groyne  and  so  on  along  such  sea  edgo 
to  the  southern  boundary  ; 

on  the  south  by  the  sea,  by  the  foreshore,  and  other  land 
belonging  to  the  Secretary  of  State,  by  land  in  the  occupation  of 
the  South  Indian  Railway  Company  (Limited)  and  by  land  vested 
in  the  Corporation  of  Madras,  the  Une  of  such  southern  boundary 
following  the  sea  edge  of  the  rubble  base  of  the  said  south  groyne 
from  the  eastern  boundary  up  to  the  root  of  such  groyne  and 
thence  a  curved  line  running  on  a  radius  of  about  one  thou- 
sand feet  up  to  an  iron  post  sunk  below  the  level  of  the  street  at 
the  junction  of  the  southern  and  the  western  boundaries  being 
situate  eighty-seven  feet  from  the  north-eastern  corner  of  the 
building  now  occupied  by  the  Chartered  Mercantile  Bank  and 
one  hundred  and  thirteen  feet  nine  inches  from  the  south-east 
comer  of  that  building  ;  and 

on  the  west  by  land  vested  in  the  (Corporation  of  Madras,  the 
line  of  such  boundary  running  southwards  from  the  north-west 
pillar  referred  to  in  the  northern  boundary  to  the  north-west  angle 
of  the  Clive  battery,  thence  along  the  western  side  of  such  battery 
and  for  ten  feet  along  the  south  side  of  same,  thence  for  a. distance 
of  one  hundred  and  fifty:three  feet  to  a  pillar  marking  the  joint 
Municipal  and  Harbour  boundary,  thence  southwards  as  far  as  the 
iron  post  referred  to  n  the  southern  boundary  along  a  line  coinci- 
dent with  the  Municipal  boundary  of  the  first  Line  Beach  Boad. 

Excepting  always  from  the  said  lands  and  premises  the  lands 
and  buildings  vested  in  the  said  Secretary  of  State  included  within 
the  said  boundaries  and  known  respectively  as  the  Clive  battery 
comprising  resurvey  numbers  3823,  3824and  3825,  the  office  and 
premises  of  the  Deputy  Commissioner  of  Police  and  the  Bonded 
Warehouse. 
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Pari  II . 

All  that  piece  or  parcel  of  land  situate  at  Bayapuram  in  the 
llity  of  Madras  together  with  the  buildings  and  erections  thereon 
and  known  as  Carlton  House,  bounded — 

on  the  north  side  thereof  by  north  side  Mada  Church 
Square  Road  and  by  a  continuation  of  the  revetment  construct- 
ed by  the  Harbour  Trust  Board  ; 

on  the  east  by  the  sea  edge  of  the  said  revetment; 

on  the  west  by  east  side  Mada  Church  Boad ;  and 

on  the  south  by  portion  of  the  said  revetment,  the 
premises  belonging  to  Messrs.  Arbuthnot  &  Co.  and  Tandava- 
murthi  Chetti  Street. 

Part  III. 

All  that  piece  or  parcel  of  land  situate  in  Rayapuram  aforesaid 
together  with  the  buildings  and    erections  thereon  and  bounded-— 

on  the  north  by  Kalmandapam  Road  and  a  portion  of 
the  said  revetment  ; 

on  the  east  by  the  sea  edge  of  the  said  revetment ; 

on  the  west  by  east  side  Mada   Church  Road  and  resurvey 

No.  348 ,  and 

on  the  south  by  a  portion  of  the  said  revetment  by  Thiruven- 
gada  Naick  lane  and  by  resurvey  No   348. 

Part  IV 
All  that  piece  or  parcel  of  land  situate  in  Rayapuram  aforesaid 
together  with  the  buildings  and  erections  thereon,  and  bounded-^ 

on  the  north  by  a  pillar  erected  on  the  eastern  boundary  of 
Ghaus  Mohideeo  l*ettah  Road  placed  at  one  thousand  one  hundred 
and  forty  seven  yards,  north  of  the  juuction  of  such  road  with 
Kalmandapam  Road  and  by  a  line  running  due  east  and  west 
through  such  pilUr  to  the  sea.  edge  of  the  said  revetment; 

on  the  east  by  the  sea  edge  of  the  said  revetment  to  the  pillar 
erected  at  the  western  corner  of  Cassimode  bay,  thence  across  the 
bay  by  a  line  running  due  east  and  west  to  the  sea  edge  of  the 
revetment  and  thence  along  such  sea  edge  to  the  southern  boundary  \ 

on  the  west  by  Ghaus  Mohideen  Pettah  Roadj  and  ; 
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on  tbe  soath  by  the  Kalinfmdapam  Road  and  the  line  thereof 
prodaoed  to  meet  the  eastern  I  onndary. 

Exoepting  always  the  continuatioQ  of  Fl&gstaff  street  passing 
through  the  said  land  and  oearing  resarvey  No.  8310. 


SCHEDULE  UI. 
{See  Section  64.) 

POBM  OP   DEBENTUBB. 

The  Trttstees  of  the  Port  of  Madras, 

The  19     . 

No. 

By  virtue  of  the  Aot  No.  II  of  1905  of  th2  Council  of  the 
Governor  of  Madras  for  making  Laws  and  Ke^^ul.t ions,  entitled 
''The  Madras  Port  Trust  Act,  1905/'  we,  the  Trustees  of  the  Port 
of  Madras,  in  pursuance  of  the  powers  vested  in  us  in  sections 
sixty -three  and  sixty  four  of  the  al.ove  Act,  and  in  accord- 
ance with  the  advertisement  dated  ,  in  consi- 
deration of  the  sum  of  Rs.  paid  to  us  by  ,  promise 
to  pay  to  the  said  or  order  the  sum  of  Rs. 
thirty  years  after  the  date  hereof,  together  with  interest  thereon, 
at  the  rate  of  per  cent  per  a^num,  payable  half-yearly 
on  the  day  of  and  the 
day  of  •  But  if  default  shall  le  made  for  two  con- 
secutive half  years,  in  either  the  payment  of  the  interest  or  making 
the  necessary  investments  on  account  of  the^  sinking  fund,  the 
loan  shall  at  once  become  repayable. 

Sigyiature  of  the  Chairman  and  two  Trustees, 


MADBA8  ACT  Vo.  UI  of  1905. 

(Received  the  asBcnt  of  the  Governor  on  the  19th  April  1906  and  that 
of  the  Governor- General  on  the  22nd  May  IV'OS). 

An  Act  to  provide  measures  for  checking  unauthorised  occupation 
of  lands  which  are  the  property  of  Govcrtimeut, 

Whereas  it  has  been  the   practice  to  check  the    unauthorised 

occupation  of  lands  which  are  the  property 

of  Government  by  the  imposition  of  penal 

or  prohibitory  assessment  or  charge,  and   whereas    doubts  have 
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arisen  as  to  how  far  such  practice  is  authorised  by  law  and  it  is 
expedient  to  make  statutory  provision  for  checking  such  occupation. 
It  is  hereby  enacted  as  follows : — 

1.  This  Act  may    bo   cited  as   "  The  Madras  Land  Encroach- 

ment Act,  1905".  It  extends  to  the  whole 
Short  title  and  extent.  i>  j^-t     -n       •!  t  xr    ^ 

of  the  Presidency  of  Madras. 

2.  (1)   All  public  roads,  streets,  lanes  and  paths,  the  bridges, 

ditches,  dikes  and  fences,  on  or  beside  the 
ro?dfo\iC'^;''aB"drrd:    «ame,  the  bed  Of  the  sea  and  of  harbours 

and  creeks  below  high  water  mark,  and  of 
rivers,  streams,  nalas,  lakes  and  tanks^  and  all  canals  and  water- 
courses, and  all  standing  and  flowing  water,  and  all  lands,  wher- 
ever situated,  save  in  so  far  as  the  same  are  the  property 

(a)  of  any  zamindar,  poligar,  mittadar,  jagirdar,  shrotri- 
emdar  or  inamdar  or  any  person  claiming  through  or  holding 
under  any  of  them,  or 

(6)  of  any  person  paying  shist,  kattubadi,  jodi,  poruppu 
or  quit-rent  to  any  of  the  aforesaid  persons,  or 

(c)  of  any  person  holding  under  ryotwari  tenure,  includ- 
ing that  of  a  janmi  in  Malabar,  or  of  a  wargdar  in  South  Canara, 
or  in  any  way  subject  to  the  payment  of  land  revenue  direct  to 
Government,   or 

[fJ)  of  any  other  registered  holder  of  land  in  proprietary 
right,    or 

{e)  of  any  other  person  holding  land  under  grant  from 
Government  otherwise  than  by  way  of  license, 

and,  as  to  lands,  save  also  in  so  far  as  they  are  temple-sit^ 
or  owned  as  housesite  or  backyard, 

are  and  are  hereby  declared  to  be  the  property  of  Govern- 
ment except  as  may  be  otherwise  provided  by  any  law  for  the 
time  being  in  force,  subject  always  to  all  rights  of  way  and  other 
public  rights  and  to  the  natural  and  easement  rights  of  other  land- 
owners, and  to  all  customary  rights  legally  subsisting. 

(2)  All  public  lOads  and  streets  vested  in  any  local 
authority  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be 
the  property  of  Government, 
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Explanation. — In  this  eection  ^'bigh  water  mark''  means  the 
highest  point  reached  by  ordinary  spring-tides  at  any  season  of 
the  year. 

3.  Any   person  who  shall   unauthorisedly   occupy  any  land 

which  is  the  property  of  Grovemment 
.^Zl^^Z^u^T'"     ^h*^"  t«  liable  to  pay  by  way  of  assess- 

ment — 

(i)  if  the  land  so  occupied  forms  an  assessed  survey  number 
or  part  thereof  the  full  assessment  of  such  number  for  the  whole 
period  of  his  occupation  or  a  part  thereof  proportionate  to  the  area 
occupied,  as  the  case  may  be,  provided  that,  for  special  reasons, 
the  Collector  may  impose  the  full  assessment  of  such  number  or 
any  lesser  sum  irrespective  of  the  area  occupied  ; 

(ii)  if  the  land  so  occupied  be  unassessed,  an  assessment  on 
the  area  occupied  calculated  for  the  same  period  at  the  rate 
imposed  on  lands  of  a  similar  quality  in  the  neighbourhood,  or  at 
the  highest  dry  or ^ wet  rate  of  the  village  as  the  case  may  be,  or 
when  no  such  rates  exist  in  such  manner  as  may  be  prescribed  in 
rules  or  orders  under  section  8. 

Provided  that  payment]  of  assessment  under  this  section  shall 
not  confer  any  right  of  occupancy. 

JBxplanation. — For  the  purposes  of  this  section  occupation  for 
nn  incomplete  portion  of  a  fasli  may  be  deemed  to  be  occupation 
for  a  wholefasH. 

4.  The   Collector's  decision   as   to    the    rate  or  amount    of 

assessment  payable  under  section  3  shall 
tor's  decision  as  to  amount  of  be  recorded  m  wniing  and  shall  not  be 
asseBsment.  questioned  in  any  civil  court. 

5.  Any  person  liable  to  pay  assessment  under  section  3  shall 
**"  also   be  liable,   at  the  discretion  of   the 

Liability    of    person    "»»'      p,   „      .  .  •  , ,.. .         v  c 

authorisedlyoocnpying  land     Collector,  to  pay  in   addition   byway  of 
to  penalty  after  notice.  penal  ty 

(i)  if  the  land  be  assessed  land,  a  sum  not  exceeding  five 
ropees  or,  when  ten  times  the  assessment  payable  for  one  year 
under  section  8  exceeds  five  rupees,  a  sum  not  exceeding  ten  times 
such  assessment,  provided  that  no    penalty  shall    ordinarily  be 

7 
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imposed  in  respect  o(  the  unauthorized  cccupaiion  of  sttch  Ibiid  for 
»ny  period  not  exceeding  one  year. 

(ii)  if  the  land  be  unassessed^  a  sum  not  exceeding  ten  rupees, 
or  when  twenty  times  the  assessment  payable  for  one  year  under 
section  3  exceeds  ten  rapocs,  a  sum  not  exceeding  twenty  times 
such  assessment. 

6.     (1)  Any  person    unautborisedly  occupying    apy  land  for 
J . , .,.,       .  which  he  is  liable  to  pay  assessment  under 

Liability    of  person  tmau-  *    "^  **      'w 

thorisodiy  occupjing  land  to     stctiou  3  may    be  sommarily    e>'icted  by 

Hummar>'  eviction,  forfeitun?      .,       ^   „  -,  , 

4*f  »rop8,  eu-.  the  Oclleclor  and    any  crop  or  other  pro- 

duct raised  on  the  land  shall  be  liable  to 
forfeiture  and  any  building  or  other  construction  erected  or  any* 
thing  deposited  thereon  shall  also,  if  not  removed  by  him  after 
such  written  notice  as  the  Collector  may  deem  reasonable,  be  liable 
to  forfeiture.  Forfeitures  under  this  section  shall  be  adjudged  by 
.tl;ie  Collector  and  any  property  so  forfeited  shall  be  disposed  of  as 
the  Collector  may  direct. 

(2)     An    eviction    under   this   section   shall  be  made   in  the 
following  manner,  namely  :— By  serving  a 

Mode  of  eviction.  .  •        .       .  i  .-■••. 

notice  in  the  manner  provided  in  section 
7  on  the  person  reputed  to  be  in  occupation  or  his  agent  requiring 
him  within  such  time  as  the  Collector  may  deem  reasonable  after 
receipt  of  the  said  notice  to  vacale  the  land,  and,  if  such  notice  is 
not  obeyed,  by  removing  or  deputing  a  subordinate  to  remove  any 
person  who  may  refuse  to  vacate  the  same,  and  if  the  officer  remov- 
ing any  such  person  shall  be  resisted  or  obstructed  by  any  person, 
the  Collector  shall  hold  a  summary  enquiry  into  the  facts  of  the  case 
and  if  satisfied  that  the  resistance  or  obstruction  was  without  any 
just  cause  and  that  sucli  resi^st^nce  or  obstruction  still  continues, 
may  issue  a  warrant  for  the  arrest  of  the  said  person  and  on  his 
appearance  commit  him  to  close  custody  in  the  office  of  the  Collec- 
tor or  of  any  Tahsildar  or  Depu'y  Tahsildar  for  such  period  not 
exceeding  30  days  as  may  be  necessary  to  prevent  the  continuance 
of  such  obstruction  or  resisatnce  or  may  send  him  with  a  warrant 
in  the  form  of  the  schedule  for  imprisonment  in  the  civil  jail  of  the 
district  for  the  like  period. 
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Provided  that  no  person  so  committed  or  imprisoned  nnder 
this  section  shall  be  liable  to  be  prosecuted  under  sections  183,  186, 
or  188  of  the  Indian  Penal  Oode^  in  respect  of  the  same  facts. 

7.     Before  taking  proceedings  under  section  5  or  section  6  the 

Collector  shall  cause  to  be  served  on   the 

Prior   notice  to  ,>er8on  in  ^^^  reputed  to  be  in  unauthorised  occu- 

occupation.  "  ^ 

pation  of  land  being  the  property  of 
Government  a  notice  specifying  the  land  so  occupied  and  calling  on 
him  to  show  cause  before  a  certain  date  why  he  should  not  be  pro- 
ceeded against  under  Section  5  or  Section  6. 

Such  notice  shall  be  served  in  the  manner  prescribed  in  Sec- 
tion 25  of  the  Madras  Revenue  Recovery  Acf*,  18(54,  or  in  such 
other  manner  as  the  Local  Government  by  rules  or  orders  under 
Section  8  may  direct. 

8.     The      Local    Government     may 

Poworto  m»ko  ruUs.  "^ 

make  rules  or  orders  either  generally  or 
in  any  particular  instance, — 

{a)  regulating  the  rates  of  assessment  leviable  under 
Section  8 ; 

(h)     regulating  the  imposition  of  penalties  under  Section  5  ; 

{c)  declaring  ihat  any  particular  land  or  class  of  lands 
which  are  the  property  of  Government  shall  not  be  open  to  occupa- 
tion ; 

(d)     regulating  the  service  of  notices  under  this  Act. 

Such  general  rules  or  orders  shall  be  made  only  after  previous 
publication. 

9.     The  amount  of  assessment  and  penalty  imposed  under  this 

Act  on  any  person  unauthorisedly  occu- 

Recovery  of  aHBesRment  or    pying  any  land  shall  be  deemed  to  be 

penalty  levied   aB  arrears  of      .        _  _  ,  t   -      • 

land  royenne.  land  revenue  and  may  be  recovered  from 

him  as  arrears  of  land  revenue  under  the 
provisions  of  the  Madras  Revenue  Recovery  Act,  1864,  or  the 
Madras  City  Land  Revenue  (Amendment)  Act'j  1867,  as  the  case 
may  be. 

;      I.    Aot  XLV  of  186a  a.    Act  II  of  1864.  3.    Act  VI  of  1867. 
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10.  (,t)  An  appeal  shall  lie  to  the  Distriot  Collector  from  any 

decision  or  order  passed  by  a  CoWectoc 

Appeal. 

under  this  Act  and  to  the  Board  of  Beve- 
nae  from  any  decision  or  order  of  a  District  Collector  whether 
passed  on  appeal  or  not ;  but  there  shall  be  no  appeal  against  the 
order  of  the  Board  of  Revenue. 

Provided  that  it  shall  be  lawful  for  the  Local  Government  to 
revise  such  orders  if  they  think  fit. 

(2)  Pending  the  dis]X)sal  of  any  appeal  under  this  Act,  the 
District  Collector  or  the  Board  of  Revenue,  as  the  case  may  be, 
may  suspend  the  execution  of  the  order  appealed  against. 

11.  No  appeal  shall  be  brought  after  the  expiration  of  sixty 

days  from  the  date  of  the  decision  or 

Limitation  of  appeal.  i    •      j      r  -J   j     i.i_    i.    • 

order  complained  of,  provided  that  m 
computing  the  period  of  sixty  days,  the  time  required  to  obtain  a 
copy  of  the  decision  or  order  appealed  against  shall  be  excluded, 
but  the  appeal  may  be  admitted  after  the  period  hereby  prescribed 
when  the  appellant  satisfies  the  authority  to  whom  he  appeals  that 
he  had  sufficient  cause  for  not  preferring  the  appeal  within  the 
prescribed  period. 

12.  Every  petition  of  appeal  under  this  Act  shall  be  accom- 

panied   by     the  decision  or  order  ap- 

pell^r^ap^r""'"'"'''    V^^^    »ga5°«t  or  by    an  anthenticuted 

copy  of  the  same. 

13.  Nothing  in  this    Act  contained  shall  be  construed  as 

exempting  any  person  unanthorisedly 
oth^^uS-Jnforo"^*'"""   "'    occupying  land  from  liability  to  be  pro- 

ceeded  against  under  any  law  for  the 
time  being  in  force. 

Provided  that  if  any  penalty  has  been  levied  from  any  person 
under  Section  5  of  this  Act,  no  similar  penalty  shall  be  levied  from 
him  under  any  other  law  in  respect  of  such  occupation. 

14.  Nothing  contained  in  this  Act  shall  be  held  to  prevent 

persons  deeming  themselves  aggrieved  by 

Saving  of  suits  bv  personft     any  proceedings  under  this  Act  except  as 
aggrieved     by    proceedings     ,        .    ,    .  -j   j     r  i    • 

under  Aot.  hereinbefore  provided,  from  applying  to 

the  Civil  Courts  for  redress :  Provided  that 
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the  Civil  Courts  shall  not  take  coguizanco  of  any  soit  instituted  by 
sach  persons  for  any  sach  cause  of  action  unless  sach  suit  shall  be 
institated  within  sis  months  from  the  time  at  which  the  caose  of 
action  arose. 

Explanation.^-'The  cause  of  action  shall  be  deemed  to  have 
arisen — 

(a)  in  respect  of  any   assessment  or  penalty,  on   the  date  on 
which  such  assessment  or  penalty  was  levied  ; 

(b)  in  respect  of  eviction  or  forfeiture,  on  the  date  of  eviction 
or  forfeiture. 

15.  Every  proceeding  taken  by  a  Collector  for  the  recovery  of 
Validation  of  leyy  of  penal    any  sum  of   money  by  way  of  penal  or 

asseBBment  before  the  passing  ,  .,  .  ^       ^         ^ 

of  Act.  prohibitory  assessment  or  charge  from  any 

person  who  has  unauthorisedly  occupied  any  land  hereby  declared 
to  be  the  property  of  Government  shall,  if  such  sum  has  been 
recovered  prior  to  the  passing  of  this  Act,  be  deemed  to  have  been 
lawfully  taken, 

provided  that  this  section  shall  not  apply  to  any  suits  pending 

when  this  Act  comes  into  force  in  a  Court 

avrng  0  pen  1  g  sTii .  ^^  j,.^^^  Instance  or  in  a  Court  of  Appeal 

or  affect  the  validity  and  operation  of  any  decree  or  order  already 
passed  by  a  court  of  competent  jurisdiction. 

16.  Nothing  in  this  Act  shall  apply  to  any  lands  claimed    by 

right  of  escheat,  resumption  or    reversion 

Saving  of  lands  claimed  by  ..,  iiji  t_  j         j'x 

right  of  escheat,  resumption  «ntd  such  lands  have  been  reduced  into 
or  reversion.  possession  by  Government. 


SCHEDULE. 

Form  of  Warrant  to  be  issued  by  the  Collector  under  Section  6. 

Seal. 

To  ^ 

The  Officer  in  charge  of  the  Civil  Jail  at 

Whereas  A.B.  of  has  resisted  (or  obstructed)  C-D. 

in  removing  B*F.  (or  himself #  that  is^  the  said  A.B.)  from  certain 
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land  ia  the  village  of  in  the  taluk, 

and  whereas  it  is  necessary  in  order  to  prevent  the  continuance  of 
such  obstruction  (or  resistance)  to  commit  the  said  A.B.  to  close 
custody.  You  are  hereby  required  under  the  provisions  of  Section 
6  of  the  Madras  Land  Encroachment  Act,  1905,  to  receive  the  said 
J.5.  into  the  jail  under  your  charge  and  there  to  keep  him  in 
safe  custody  for  days.  Dated  this 

day  of 

(Signature  of  Ollector.) 


M  ABBAS  ACT  iTo.  IV  oiF  1905. 

(Kcccivoil  the  assont  of  the  Governor  on  the  23r<l  Xovember  1905,  and  thnt 
of  the  Governor  General  on  the  15th  December  1906.) 

An  Act  to  amend  the  Madras  Citif  Police  Act^  1888. 

Whbrbas  it  is  expedient  to  amend  the  Madras  City  Police  Act*, 

1888  ;  It  is  hereby  enacted  as  follows  : — 
Preamble. 

1.     This  Act  may  be  called  the  Madras 
City  Police  Act  Amendment  Act,  1W5. 

2,     In  clause  (iv)  of  Section  71  of  the  Madras  City  Police  Act, 

1 888,  the  words  *'  except  when  there  may 

(iv^TMrrSnon^'s/^     ^®   sufficient   moonlight    to    render  such 

light  unnecessary"  are  hereby  repealed. 


•Act  III  of  1868. 
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